DONATED 

BY 

M.A. (PSYCHO.): M.A, (POL. SC.); PUNJAB 

L.L B. ALLAHBAD 

Advoostte 

Supreme Court of India 
High Court of J & K Slate 

9B, R, C. ROAD, PRATAP PARK. 

SRINAGAR (KASHMIR.) 


V 



Class 
Author 
Title 


Book No. 


Borrower's 

No. 



























































Class No. 
Author 


Book No 



Borrower’s 

No. 




































































































Class 
Author 
Title 


Borrower’s 


No. 


cc. No. 


Book No. 


















































THE 


ALL INDIA REPORTER 

1948 


Journal Section 


- % - 

THE NEW YEAR 

We have great pleasure in sending to our numerous subscribers and 
readers our warm greetings for the New Year. We express our sincere 
good wishes for their all round happiness and prosperity in the new year. 

We have just passed a historic year. We have just emerged from 
bondage into freedom. Our political shackles have been knocked off recently. 

But this has not meant unqualified happiness for our nation. Our 
political emancipation has been coupled with a division of our country 
into two separate Dominions. The division has been made on a communal 
basis. This has been a matter for sincere sorrow for all true partriots 
who have been, for decades, dreaming and labouring for the achievement 
of a united and free Indian Nation. 

Sentiment alone is not the reason for such sorrow. It is the sincere 
view of dispassionate thinkers in our country that division is disastrous 
to the country from every point of view — political, military, economic 
and international. 

But we do not propose to linger further on this aspect of the subject. 
No amount of shedding of tears will now be of any use for undoing the 
partition. The partition is now an accomplished fact and as practical people 
we have to take it to be so. 


But we must remark that the deplorable happenings in the country 
due to communal differences cannot be regarded as beneficial to the people 
of either Dominion. Even those who have fought for the division of the 
country must be able to see this. In fact, they profess to condemn the 
happenings no less than those who have been opposed to the division. 
But in spite of all professions the orgy of blood-shed and butchery, arson, 
loot and rape, has gone on unchecked and has reduced vast tracts of thickly 
populated districts to shambles. 


Millions have been driven from their homes and have been forced to 
seek refuge in distant places. Transfers of population which were consi- 
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dered impracticable before the partition have had to be resorted to as the 
only method of saving the lives of millions of people. 

The year which has seen the dawn of freedom for our country has 
thus also been one of untold suffering for innumerable people in our 
country — suffering brought about by the political changes which that 
freedom has involved. But, few there will be who will not bless the 
freedom. We shall outlive all the suffering that we have had to endure. 
It shall be our determination that the suffering shall have not been in vain. 
Our endeavour shall be to build out of the freedom that has been won at 
such sacrifice true and lasting happiness and greatness for the people of 
our land. Our hearts, therefore, while full of sorrow, are also full of hope 
for the future. 

When reflecting on the general condition in the country, we are 
unable to forget other depressing factors. The acute shortage of food, 
clothing and housing, the ever rising prices, the labour troubles and the 
wide-spread corruption and inefficiency in public administration cannot 
but produce general unhappiness and discontent. But again, there is the 
same overriding note of hope and optimism for the future. The country is 
determined to vanquish all these evils and regards them only as a passing 
phase. 

-s 

Where does the All India Reporter stand in this back-ground of hope 
and sorrow, of achievement and frustration ? We think, we can, without 
impropriety take our readers into confidence by telling them that the 
immediate consequences of the political changes in our country and the 
civil commotion in various parts of it have been detrimentally affecting our 
concern on the business side. We sincerely hope that with the restoration 
of peaceful conditions in this year, the position will be retrieved. 

The establishment of a Federal Court for Pakistan and of High Courts 
for East Punjab and East Bengal marks important changes in the field of 
administration of law consequent on the division of the country. The old 
Federal Court becomes the Federal Court of the Dominion of India. The 

High Courts of Lahore and Calcutta become respectively the High Courts 
of West Punjab and West Bengal. 

It is too early to predict what changes in the legal system will be 

made in either Dominion. But we have no reason to think that British 

Jurisprudence will be given up as the basis of legal principles and ideas 
either in India or in Pakistan. 

We hope that notwithstanding the division of the country we shall be 
able to serve the interests of the legal profession in both the Dominions. 
The country in fact the whole world—is in a state of transition. Changes 
of far-reaching importance are bound to take place in every field including 
that of law. It shall be our endeavour to keep abreast of all changes and 
render efficient and competent service in our chosen field. 





United Provinces’ New Chief Justice 





HON'BLE MR. JUSTICE MALIK 

Born on 11-1-1895, enrolled as Vakil, High Court, in 1919, started 
practice at Benares, left for England in 1922, called to the Bar in 
November 1923 from Lincoln’s Inn, enrolled as Advocate of 
the Allahabad High Court in 1924, raised to the Bench 
on 13th March 1944 and appointed Chief Justice 
of the Allahabad High Court on 15-12-47. 
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MEMORIAM 


30th day of January 1948 will be remembered in 
history as one of its blackest days. On that day, fell by the 
hand of an assassin, the greatest apostle of peace and goodwill 
after Buddha and Christ. That day witnessed the tragic end, 
through an atrocious and inhuman crime, of the earthly life 
of one of the Immortals of History. As the shades of 
evening were closing on that day, the world was shocked to 
hear the news of Mahatma Gandhi’s death, the news that tl^ 
greatest man of modern times had been killed—shot dead 
while going to say his evening prayer. The world was 
stunned and dumbfounded by the news. What an end for 
such a man! The living embodiment of compassion, the 
personification of goodness, the incarnation of non-violence 
to whom ahimsa was the very breath of his life—that the life 
of such a person should come to such a violent end! Could 
there be a greater irony in any situation ? 

And yet, is it not something that fits better into the 
pattern of the Mahatma’s life than a peaceful end ? For the 
Mahatma was a hero and a warrior, albeit a warrior who 
fought with weapons of a novel kind—the weapons of non~- 
violence, love and truth. His life was verily a battle, a cease¬ 
less battle with evil, untruth, oppression, intolerance and 
hatred. What more glorious end could there have been for 
such a life ? He died, as it were, fighting on the battlefield anid 
not moaning on a sick bed. 

Or, consider this : If Gandhiji was destined to die on that 
day, if his allotted span of life had been ordained to end on 
that day, was not the manner in which his death came, the 
most effective for the purpose of furthering the great and 
noble ideals for which he lived and which he strove so 




mightily to establish ? Inscrutable are the ways of Provid¬ 
ence and who can say that the cause for which Gandhiji had 
been brought into this world would not prosper better 
because of the particular circumstances under which he met 
with his death ? ^ 

The tributes and messages of homage to Gandhiji’s 
memory that poured from all the quarters of the globe, bear 
testimony to the universal esteem and honour in which he 
was held all over the world by high and low. Perhaps, there 
is no other instance in history in which the death of a person 
caused such deep and widespread sorrow. Millions have felt 
the tragedy as a heavy personal blow. People have been 
reported to have turned mad by the shock of grief on hearing 
the news. Some became so ill that they died soon after. 
Some committed suicide unable to bear the agony. Such was 
the affection in which Gandhiji was held by vast masses of 
people. 

Mighty personages of the world have vied with each 
other in honouring Gandhiji’s memory. King George VI 
said that Gandhiji’s death was a loss to the whole mankind. 
According to President Truman, a “giant among men’* had 
passed. Field Marshal Smuts mourned the death of a “Prince 
among men.” Lord Mountbatten declared that the day of 
Gandhiji’s death would be a day of mourning not only for 
India but for the whole world. 

People of all nations and of all religions have expressed 
their grief and paid eloquent tributes to Gandhiji’s memory. 
Gandhiji’s life and ideals had a universal appeal. They trans¬ 
cended all frontiers of creed or country. Gandhiji belonged 
to the whole world. He was not of one nation alone. He 
stood out as the peerless champion of justice and freedom for 
everyone in the world. People in every land recognised his 
voice as the most powerful voice lifted against injustice and 
oppression wherever found. The poor, the lowly, the down¬ 
trodden, the oppressed and suppressed of every nation turned 
to him instinctively as a friend, comrade and champion. The 
ideals which he preached, for which he lived and died were of 
eternal validity and world-wide applicability. His was not 
merely the voice raised on behalf of one particular group. He 
was the conscience of humanity itself. He was the High 
Priest of Justice and Love, pure and simple, free from any 


condition or limitation whatsoever. He was the tireless 
advocate of truth for its own sake and not on any narrow^ 
grounds of expediency. 

But we cannot forget that Gandhiji belonged to us and 
to India in an especial degree. He was the architect of our 
freedom, the father of our nation. He was a friend and coun¬ 
sellor to our Government and a trusted and beloved guide of 
our people. The services which Gandhiji has rendered to our 
country cannot be adequately valued. His contribution to our 
national regeneration in every sphere is simply inestimable. 
He not only led us and guided us in our fight for freedom and 
won that freedom for us but he also laboured unremittingly 
to make that freedom an enduring reality. He sacrificed his 
life itself in this endeavour and died a martyr to his country’s 
cause. 

In what did Gandhiji’s uniqueness as a teacher and leader 
lie? He was the most conscientious follower, in actual life, 
of his own teachings and principles. He preached nopiing 
which he himself did not follow. Secondly, he identified 
himself, in every way, with the humble and lowly whose cause 
he championed. His voluntary poverty, the simple mode of 
life he adopted, the way in which he consecrated his life 
to the service of the poor, the suffering and the lowly, and 
the manner in which he translated into actual practice his 
high ideals captivated the hearts of all who came into contact 
with him or learnt about him and made them feel that here 
was a very god walking the earth. 

Gandhiji is no more. But his memory will live for ever. 
His teachings will continue to guide and inspire the world 
through countless ages. The light of his life and example 
will shine as a beacon to all humanity till the end of time. 

Blessed is the land that has given birth to such a one. 
Blessed are the people among whom such a one was born 
and moved and had his being. Blessed are those who were 
privileged to come into direct personal contac t with him and 
work under his leadership and guidance. 

To the memory of such a one we bow our heads in deep 
and reverent homage. May his spirit guide us along the path 
of truth and righteousness I 
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What is an “office of profit under the Crown’' within the 

MEANING OF S. 69 (l) (a), GOVERNMENT OF INDIA ACT, 1935 ? 

(Ruling by the Speaker of ihe Legislative Assemblyy C. P. O' Berar.) 

[We give below the ruling of the Speaker of the Legislative Assembly, Central 
Provinces and Berar, on the point of order raised before him that a certain member 
who had accepted appointment as Chairman, Nagpur Improvement Trust was not 
entitled to sit in the House as he held an office of profit under the Crown — 

A point of order has been raised by the Honourable member from 
Bemetara that the Honourable member representing the Nagpur-Bhandara 
General Urban is disqualified from continuing as a member and sitting and 
voting in the House as he holds an office of profit under the Crown within 
the meaning of section 69 (1) (a) of the Government of India Act, 1935. It is 
contended that he is the Chairman of the Nagpur Improvement Trust and so 
also a member of the Enquiry Committee appointed by Government under 
L. S. G. Department Notification No. 5343-2364-M-XIII, dated the 31st 
August 1946. Some Honourable members have urged that this is not a point 
of order but a question of privilege. Several Honourable members have 
argued this point from various aspects and have advanced all possible argu¬ 
ments, for and against the point of order; but it is not necessary for me to go 
into all of them, 

2. The facts pertaining to this point of order in brief are : 

The Honourable member representing the Nagpur-Bhandara General 
Urban was appointed as a member of the Enquiry Committee by the noti¬ 
fication of the 31st August 1946 which I have already'referred to. An 
honorarium of Rs. 20/- per day was sanctioned to such non-ofiicial members 
of this Committee who desired payment for their services vide the Local Self- 
Government Department Memorandum No. 7635-2620-M-XIII, dated the 28th 
November 1946, and it has been stated by the Honourable Minister for 
Development that the Honourable member for Nagpur-Bhandara General 
Urban has drawn that allowance. The said Honourable member was 
appointed Chairman of the Nagpur Improvement Trust by Notification 
No. 2379-2808-M-XIII, dated the 12th September 1947. It has been stated 
that it was also intended to fix the salary of the Chairman at a figure of 
Rs, 800/- or so but for some reason orders issued in this connection were 
cancelled. It is understood that the Honourable member for Nagpur- 
Bhandara General Urban has not drawn any salary so far. The relevant 
sections of the Nagpur Improvement Trust Act are : 4, 6 and 9. 

3. On these facts it is urged that the Honourable member for Nagpur- 
Bhandara General Urban has incurred a disqualification and as such his seat 
automatically becomes vacant under section 68 (3) (a) of the Government of 
India Act, 1935. He should not, therefore, be allowed to sit and vote. The 
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supporters of the point of order urge that the appointment of the Honourable 
member for Nagpur-Bhandara General Urban as Chairman of the Nagpur 
Improvement Trust amounts to the acceptance of an office of profit under the 
Crown whether or not any salary is attached to it since (i) the appointment 
to and removal from the office is within the control of the Provincial Govern¬ 
ment, and (ii) it was never intended that the Honourable member should hold 
the office without any salary; and if no salary is attached to it so far it is for 
extraneous reasons. Besides this it is also urged that the acceptance of the 
allowance by the Honourable member is tantamount to his having accepted 
an office of profit under the Crown. 

4. The Honourable members who have spoken against the point of order 
have urged that the Chair has no authority to decide this point and to act on 
that decision. They urge that it is not a point of order at all for the 
Speaker to decide. Some members have urged this morning that this is a 
matter for the House to determine as a matter of privilege. They further 
urge that acceptance of the Chairmanship and the membership of the Com¬ 
mittee are not offices of profit under the Crown : firstly, because the money 
comes from the funds of the Trust and secondly because no salary has been 
drawn by the Honourable member as Chairman and the daily allowance that 
was drawn is in the nature of money paid, say, to a witness as diet money. 
It is also urged that the whole question at any rate is full of doubts as stated 
in the Statement of Objects and Reasons appended to a Bill proposed to be 
introduced to amend the C. P. & Berar Offices of Profit (Removal of Disquali¬ 
fication) Act. They say that the benefit of doubt should be given to the 
Honourable member in these circumstances. 


5. The House is already aware that this morning I have made it quite 
plain that this matter cannot be a question of privilege within the meaning of 
the provisions contained in the Government of India Act. 1935. Any analogy 
in this matter drawn from the practice prevailing in the House of Commons 
is bound to lead us to wrong conclusions. The membership of this House is 
a matter which no amount of vote except in the isolated case covered by 
section 68 (4) of the Government of India Act, 1935. can unseat or continue a 
person as a member against the actual fact. I do not think-that it is also 
necessary for me to go into the question whether the matter before the 
House IS a point of order. The only question to be decided is whether the 
Chair will be right in asking the Honourable member to quit the House and 
not take any further part in the proceedings. The question is far too serious. 
It IS not in my humble opinion an ordinary point of order and not aa 
ordinary question of privilege. It amounts in fact to ousting a sitting member 

he House. In my opinion the whole matter raises the following questions 
for the consideration of the Chair : 


(1) Is the Speaker under all circumstances precluded from taking action 

of'or°de"r ? ^ Honourable member who has raised the point 

(2) Is the Speaker unrJer all circumstances bound to decide the question 

as IS the case with, say, a Court of Law ? 
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(3) If the answer to both above is in the negative, what is the best 
course for the Speaker to follow and what healthy tradition 
should he lay down ? 

The provisions which apply in this matter are sections 68, 69, 70 
and 71 and paragraph 20 of the Fifth Schedule to the Government of India 
Act, 1935. The effect of these provisions is : 

(i) on the happening of certain events disqualification is incurred as 

given in section 69 ; 

(ii) this disqualification results in 3 possibilities, namely :— 

(a) determination of a bona fide dispute regarding facts and law 

regarding disqualification and also determination whether a 
penalty has been incurred as provided in section 70 of the 
Constitution Act— This is for a Court of Law to determ<ne, 

(b) declaration of a vacancy and holding of a fresh election by 
virtue of the provisions contained in section 68 read with 
paragraph 20 of schedule V and rules thereunder, G. I. Act, 
1935— This is for the Governor to decide. 

(c) prohibiting a person who has incurred disqualification from 

sitting and voting in the House on objection being raised to 
that effect— This is for the Speaker to decide. 

I hold that all these authorities are quite independent of one another. 
The Civil Court can act even if the Governor has not taken any action, so 
also the Governor can act even if the matter has not gone to the Court and 
the Speaker can also in a proper case act even if the matter has not gone 
before the Court or the Governor. 

6. I will now take the three questions posed by me a short while ago 
seriatim. 

The first question is ; Is the Speaker under all circumstances pre¬ 
cluded from taking action proposed by the Honourable member who has 
raised the point of order. 

My answer to this is in the negative for there may be indisputable 
cases in which there could be no manner of doubt about the disqualification 
and it would be the duty of the Speaker to do his duty. My answer to the 
second question, namely, whether the Speaker is bound under whatsoever 
circumstances to decide the question as a Court of Law is also in the 
negative. In such a case it cannot be urged that the Speaker must decide 
such a point. I have not been able to find any law or rule which makes it 
obligatory on the Speaker to decide^anything merely because it has been put 
before him. On the contrary, circumstances can be envisaged in which 
section 71 of the Constitution Act may forbid a Speaker from encroaching 
upon the functions of a Court of Law. I may also remark that the nature of 
a point of order may be such that up to a certain extent it may properly 

be a point of order and beyond that it may be something beyond a point 
of order. 

Then I come to the third point, namely, what is the best course for the 
Speaker to follow in these circumstances and what healthy tradition should 
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he lay down. In my opinion the best course for him to follow would be that 
if the disqualification incurred is indisputable, he should be prepared to take 
action and ask the Honourable member to withdraw from the House, but 
where the case is not indisputable he should leave the matter to be 
considered by any authority empowered to do so. To amplify what I mean 
I may say that the Speaker should not act (1) when he himself feels a doubt 
on the point whether the disqualification has been incurred, and (2) when he 
feels that even though he has no doubt about it, still there is an equally 
plausible argument in support of the contention that no disqualification has 
been incurred. In both these cases, the Speaker should in my opinion refuse 
to act in a way which will prevent an Honourable member from discharging 
his duty; and I propose to follow this principle today. 

7. Applying these tests to the arguments advanced for and against the 
point raised before me, it cannot be said that the point is clearly indisputable 
and that there is no other side to the case. I, therefore, refrain from 
pronouncing any opinion on the merits of the question and do not ask the 
Honourable member to withdraw from the House. I may, however, make 
it perfectly clear that this must in no way be interpreted as authorising him 
to sit and vote in the House. It is for him to decide upon his own course of 
conduct in the light of such legal advice as he may get. 

8. I have done. I would, with the permission of the House, like to 
send a copy of the proceedings to His Excellency the Governor. 


REVIEWS. 


"The Indian Law ReYiew.’V—Wo welcome 
to the ranks of contemporary legal journalism, 
this new publication. It is a quarterly journal 
issued by the Indian Law Publications, Ltd., G 
Hastings Street, Calcutta. The Editor is Mr. 
A. C. GangULI, Bar-at-law. As tlio name of the 
publication indicates, its object is not to publish 
reports of judicial decisions. It is dedicated to 
the scientific study of law and law reform, with 
an all-India outlook and contains articles on 
important legal subjects from the pens of dis¬ 
tinguished lawyers and scholars. We have re¬ 
ceived the first three numbers of the journal, the 
second and the third being consolidated into a 
single issue. The range of articles is very wide 
and covers a very extensive variety of subjects. 
But special attention has been bestowed on sub¬ 
jects of Constitutional law, International law 
and legal reform. This is as it should bo, if we may 
say so. We are passing through a phase of our 
national history when questions relating to these 
subjects liavo become si^ecially important. The 
inauguration of the journal at such a time so as 
to jivovidG a forum for discussion of these sub- 
jects is opportune in the highest degree. Besides 
learned contributions on different subjects from 
distinguished writers, the journal also contains a 


section entitled “Notes and Comments” whereia 
among other things, recent decisions are com¬ 
mented upon. Wo also notice that the two issues 
before us contain useful appendices. The Ap- 
]>endix in part 1 gives the British Cabinet Mis- 
Sion Proposals and the U. N. 0. Charter and the 
Appendix in the consolidated issue containing 
parts 2 and 3 gives the transitional constitution 
of India and Pakistan. We feel that these are 
vei’y useful features and the Pnblisliers have ren- 
dered a distinct service to not only the legal 
public hwt also to the common citizen in India 
by giving, in an accessible form, very valuable 
information. 

The annual subscription has been fixed at 
Rs. 20 . Considering the quality of the material 
given, wo hardly think this is excessive. We 
wisli the undertaldng every success. 


“The Bombay Agricultural Debtors Re¬ 
lief Act, 1947." — The Bombay Agricultural 
Debtors Relief Act 28 [xxviil] of 1047 with 
rules made thcroundor with exhaustive com¬ 
mentary ^Ir. K. A. JoSHl,B.A.,LL.B.,PJeaif€r, 
Ex-Chairmaiit Debt Adjustment Boards publi¬ 
shed by Chandrakant Clnmanlal Yorn, Law 
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Publishers. Law Book Sellers, Gandhi Koad, 

Abmedabad, PRICE Rs. li. ? i • i i* 

Among the noteworthy trends of legislation 
in different provinces in recent times, not the 
least important is that branch of it which is 
aimed at the relief of agricultural debtors. Agri¬ 
cultural indebtedness is almost a by-word in 
Indian economics. Just as it is a commonplace to 
say that India is essentially an agricultural 
country and that the agriculturist is its back¬ 
bone, so it is a truism that the Indian agricul¬ 
turist is in a chronic state of indebtedness. 
Social conscience has been stung of late by 
this state of affairs with the result that we find 
in various provinces measures calculated to 
relieve the distressed agriculturists. The Bombay 
Agricultural Debtors Belief Act 2S [XXVIlll of 
1947, belongs to this type of legislation. The Act 
repeals the Bombay Agricultural Debtors Belief 
Act of 1939 and also provides for the expiry of 
that inept piece of legislation known as the 
Dekkhan Agriculturists Belief Act of 1S79. The 
present hook is a commentary on the Act of 
1947. So far as we are able to see, we think the 
discussion is careful and exhaustive and brings 
out the meaning of the provisions in a clear and 
lucid manned. The rules made under the Act 


community in India and also to lawyers specia¬ 
lising in commercial law. 

The Federal Court Practice hj Bam- 

CHANDRA Prasad, M a., Advocate,Fatna 
High Court. Published by Bihar Publishers Ltd., 
Printers and Publishers, Patna. PRICE Rs. 4-8-0. 

\\e consider that this book is a very useful 
publication and serves a real want. The book 
is exhaustive so far as it goes and gives not only 
the relevant statutory provisions relating to the 
Federal Court but also the rules framed by the 
Federal Court, the various Notifications of the 
Government, the Government of India Federal 
Court Order 1037 and the rules framed by dif¬ 
ferent High Courts relating to appeals to the 
Federal Court. In addition to the above, there is 
also a short synopsis of the decisions of the 
Federal Court since its inception. The book also 
contains the provisions of the Civil Procedure 
Code as affected by the Federal Court Buies in 
their application to the Federal Court. Although 
thus, the book contains very useful information 
and is sure to be of great practical use in cases 
where an appeal to the Federal Court is contem¬ 
plated, we have to remark that the printing and 
the get-up of the book are not all that can be 
desired. 


are also given. The book contains valuable Ap¬ 
pendices in which are given the repealed Act of 
1939 and the rules made thereunder, the State¬ 
ment of Objects and Beasons, Beport of the Select 
Committee and so on. We invite special atten¬ 
tion to Appendix G containing a comparative 
study of the two Acts. 


“Commercial Law Journal” Editor, J.D. 
Jain, b. a. (com.), ll. B., The Indian Income- 
tax Law Publishing House, Chandni Chowk, 
Delhi, vol. 1, NO. 1. 

This is a monthly Journal dealing with com¬ 


mercial laws. It is divided into 3 parts: — 
Parti—Articles, part 2 — Beports of cases. 

Part 3_Legislative enactments, amendments 

and notifications. It does not require much 
labouring to emphasise the point that we are fast 
becoming a highly industrialised country and 
also that trade and commerce are coming to 
occupy a more and more prominent place in our 
national life. It therefore requires no special 
argument to show that laws relating to commerce 
and industry and insurance and so on will gain 
in importance as time goes on in our country. 
We are at the beginning of an era of great deve¬ 
lopment in the fields of industry and commerce 
and there is therefore great scope for books and 
journals devoted to the exposition of laws bearing 
on these subjects. We welcome the new venture 
from this point of view as one which is likely to 
be of great use to the commerical and. industrial 


The Bombay Prevention of Hindu Biga¬ 
mous Marriages Act (28 [XXYIII] of 1946). 

With commentary hj M. M. Thakore, B. a., 
LL. B., Advocate (O.S.), Priucipal, Sir Lallu- 
hhai A, Shah Law College, Ahmedabad AND 
Bansilal H. Mehta, ll.b., Advocate (O.S,). 
Published by Chandrakant Chimanlal Vora, Law 
Publishers, Ahmedabad. PRICE Re. 1. 

One important characteristic of the orthodox 
Hindu Law of Marriage is the legality of poly- 
gamy. Although this does not mean the univer¬ 
sal prevalence of polygamy in Hindu society, it 
certainly is a peculiar feature of the orthodox 
Hindu law.But in accordance with modern trends, 
Hindu society has also begun more and more to 
rebel against this feature of the Hindu law. The 
zeal for social reform has been carried into the 
field of legislation and the Bombay Prevention 
of Hindu Bigamous Marriages Act is a fruit of 
such zeal. Some Indian States have also passed 
legislation for the prevention of polygamy. The 
Bombay Act not only penalises a second marriage 
during the lifetime of the first wife but also de¬ 
clares such marriage void ah initio. The wisdom 
of such a provision is questioned by the Authors 
of this little hand-book in their Introduction 
to this book. The Introduction also draws atten¬ 
tion to other defects in the Act. The comments 
on the various sections are concise and clear. We 
are sure that the book is a very useful publication. 
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REVIEWS 


The Indian Independence Act and the 
Dominions of India and Pakistan (including 
the constitutions of the two Dominions under the 
Adaptation Orders) by Sree DDRGADAS BasU, 
M.A., B. L., 0/ the Bengal Civil Service (Jndu 
cial), Eastern Law House Ltd., Calcutta. 
PRICE Re. 1-^-0. 

This is a booklet setting forth in simple, non¬ 
technical language the main features of the con¬ 
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stitutional changes in India in connection with 
the Indian Independence Act of 1947 . The 
booklet gives in a nutshell the substance of the 
developments beginning from the Cripps Mission 
of 1942, right through the different phases till the 
promulgation of the Interim Constitution under 
the Independence Act. The book will be useful as 
an introduction to the study of the constitutional 
position in India now and gives in outline the 
leading features of such position. 


HINDI 

(1) Nyaya Nibandha () by Shiv 
DutxPandey andCh.Jagdishwar Singh, 

Meerut, published by Jawahar Book Depot, 
Gujri Bazar, Meerut. PRICE P’’. 2. 

This is a Hindi publication containing about 
25 model plaints and written statements besides 
applications, revenue and criminal. At a time 
when Hindi is beginning to take the place of 
English as the language of our Courts and Offices, 
such a publication is clearly opportune. 

(2) Shasana ShabdaSangrah, 2 nd edition 

( ) by HarihaR- 

NIVAS Dwivedi, m. a., ll. b.. Advo¬ 
cate, Gwalior : — This is a hand-book of 
legal terms with their Hindi equivalents. The 
book is divided into three sections. The first 
gives Hindi terms with their English equivalents, 
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the second gives English terms with their Hindi 
equivalents and the third gives Urdu terms with 
their Hindi equivalents. It need not be said that 
in the present transitional i)6riod such a book 
will be of great practical use. 

Other Hindi Books received. 

We have also received the following Hindi 
publications relating to law : _ 

(1) Bihar Bakasht Dispute Settlement 
Act, 1947 — (EFii^?r HrfrJT 

^ (2) Bihar Tenancy Act, 1947— 

Vo ^ 

Both by Pande Badri Nath Sinha, Pleader, 
Chand Chatora, Gaya, Publishers Mukul Bro¬ 
thers, Bihar Law House, Chand Chawra, Gaya. 
PRICE Annas G and Annas 8 respectively. 
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the HON'BLE MR. JUSTICE RAJAMANNAR 
(Officiating Chief Justice^ Madras High Court) 








The Hon’ble Mr. Justice HAJAMANNAR 

(Officiating Chief Justice, Madras High Court) 


Mr. Pakala Venkata Rajamannar was born in 1901 on the banks 
of the sacred river Godavari at Rajahmundry in the Province of Madras. He 
is the son of the Hon’ble Mr. P. Venkataramana Rao Naidu Garu, who 
was formerly Government Pleader and a Puisne Judge of the High Court 
of Judicature at Madras, and is now the Chief Justice of the High Court 
of Mysore. 

Mr. Rajamannar had his scholastic career in the PachaiappaJs High 
School and then took his B.A. degree in 1921 in the first class and as the 
first in the Presidency both in English and Philosophy from the Christian 
College, Madras. He was awarded by the University of Madras the Miller 
Gold Medal and Cordozo prize. He passed the Law examination with 
distinction winning the Jurisprudence prize. He served his apprenticeship 
under his father, who was at that time a leading member of the Madras 
Bar. Mr. Rajamannar was enrolled as a member of the Bar in 1924. 

At the Bar, he was a well known and popular figure and he soon 
made a mark and gained a reputation for legal learning and erudition. He 
endeared himself to everybody by his pleasing and polite manners. He was 
appointed Advocate-General in 1944 and 11 months thereafter, he was 
appointed a Puisne Judge of the High Court of Madras which post he held 
till his recent elevation to the Chief Justiceship. As Advocate-General he 
made a name for ability and fairness. He adhered to the highest standards 
and traditions in the discharge of his office. 

As ^ Judge, Mr. Rajamannar is well known for his patience and tact 
in disposing of cases and for his quickness in grasping the facts of a case. 
No practitioner appearing before him has had at any time reason to feel 
that he has not been given a proper hearing. Mr. Rajamannar^s thorough 
knowledge of fundamental principles of law coupled with his capacity for 
quick mastery of the intriracies of a case and his equable temper make 
him an ideal Judge. 

Mr, Rajamannar is not only a lawyer and a Judge, but he is inter¬ 
ested in literature, art and music. He is a Telugu scholar and well 
versed in some other languages also, namely, Sanskrit and French. He 
has written several dramas in Telugu, some of which have been put on 
the stage and he was for some time the editor of a Telugu journal, 
named, “Kala” His knowledge of Sanskrit is an asset to him in deciding 
cases under the Hindu Law. 
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Life Sketch of Justice Eajamannar 
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By temperament Mr. Rajamannar is philosophic and reserved. His 
manners are sweet and endearing and never has there been an occasion, 
whether in Court or in private life, for anybody to complain about his 
conduct. 

Mr. Rajamannar is comparatively young and we may look forward 
to his adorning the highest judicial seat in the Madras Presidency for a fairly 
long period. We offer our respectful felicitations to His Lordship and express 
our sincere good wishes for his long life and health, 

We also take this opportunity to congratulate his worthy father 
the Hon’ble Mr. P. Venkataramana Rao Naidu Garu, Chief Justice of the 
Mysore High Court, on the very high and honourable office to which his 
brilliant son has risen by dint of his sheer merit. 
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SPEECH DELIVERED BY 

SIR HARILAL J. Chief Justice of India. 


The following is the full text of the speech of 
Sir Harilal J. Kania, Chief Justice of India, at 
'.-the inauguration of the High Court of Assam : 

“I feel honoured, and consider it .a privilege, 
to be invited to preside at the inauguration of 
the High Court in Assam. Reports about the 
creation of a new High Court for Assam appeared 
in the papers only a few weeks ago and when 
His Excellency the Governor and the Premier, 
on behalf of the Government, invited me to 
come here to-day, I realized that the matter was 
being worked out speedily. 

The establishment of a High Court in a pro. 
Vince marks a great step forward in its evolu¬ 
tion. This is clear when the functions, duties 
and the status of the High Court are appreciat¬ 
ed. As is well-known, the law is made by the 
Legislature. The Executive Government of the 
land carries on the administration of the State. 
"Whether the actions of the Executive are within 
Ihe limits prescribed by law, has to be deter¬ 
mined by some one. The function of the Legis¬ 
lature ends with making the law. It cannot 
determine whether the act of the Executive in 
question is within or without the law. It is the 
Junction of the Judiciary to determine that. It is 
for this reason that the judicial system of a 
State is considered very important, because on 
its decision rests the security and liberty of the 
citizens. This aspect of the function of the Judi¬ 
ciary acquires a great importance at the present 
stage in the evolution of India and the develop, 
ment of the provinces. We are passing through 
a transitional stage. Till the I5th Augus.t 1947, we 
were working under the Government of India 
Act which, in law, permitted restricted powers 
to the Legislature to make laws. The Executive 
Government was not responsible to and did not 
depend on the vote of the Legislature and there¬ 
fore could act even against the wishes or direc¬ 
tions of the Legislature of the land. That stage 
also had been reached in the evolution of India 
towards freedom after decades of progress. 

Pot several generations people were there¬ 
fore trained to think in terms of that state of 
affairs and act accordingly. At that time the 
people of India, who were struggling for a larger 
. measure of freedom and who showed impatience 
1948 J/26 ’& 3 a 


at the slow progress in that direction formed the 
opposition. Tbey were the intelligent and vocal 
political fighters for the rapid progress of India. 
After the Indian Independence Act came into 
operation, the whole aspect of Government has 
changed. It is realized by political thinkers, who 
have the interest of the country at heart, includ¬ 
ing the members of the legislative bodies them¬ 
selves, that a good opposition is necessary and 
.useful, as by its criticism it is able to check and 
keep in control the impulsive activities of the 
executive or administrative officers. 

Independent Rode op Judiciary. 

In view of the fact, however, that the oppo¬ 
sition at present is negligible, the position of the 
Judiciary becomes all the more important. In 
the Legislative Assembly a bill could be passed 
and made into an Act without much difficulty. 
Indeed, the records show that in certain Provin¬ 
cial Legislatures more than half a dozen bills 
were approved in the course of an hour or less 
in the Upper House. Having regard to this posi¬ 
tion of the Legislature, if the Executive Govern- 
ment, which is now responsible to the Legisla¬ 
ture, does acts which encroach upon the liberty 
of the subject, the only forum which can give 
redress against the irregular action of the Exe¬ 
cutive, is the Court. 

The duty of the Court will be to decide that 
the particular action being not authorized by law, 
was wrong. After that verdict, it is open to the 
Executive to approach the Legislature and get a 
law passed which would justify the action taken 
by the Executive. That, however, is an important 
and useful stage because the decision of the Court 
will show to the thinking members of the Legis¬ 
lature what consequences were likely to ensue if 
the legislation was passed as asked for by the 
Executive. After that knowledge if the Legisla¬ 
ture passed an Act, it becomes the law of the land 
and the people have to be governed according to 
the laws framed by its elected representatives. 

Having regard to this important function of 
the Judiciary in the constitution of the country 
and the fact that in the province the High Courfe 
performs those functions, the importance of esta¬ 
blishing a High Court in a province becomes 
clear. The High Court differs from the other 
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Courts of the province because its decisions are 
binding on all parts of the province. Moreover, 
being a Court of record, it has the high preroga- 
tive rights to issue writs of habeas corpus, cer¬ 
tiorari, mandamus, etc. To those who are conver- 
sant with law, these powers of the High Court 
are the most powerful weapons which a citizen 
could claim for redress against an irregular and 
very damaging action of the Executive. These 
powers represent the overriding prerogatives of 
the ruler of the land and the High Courts are 
invested with these powers as the representatives 
of the ruler in the sphere of justice. 

Having regard to all these circumstances, it 
is clear that the Judiciary must be independent 
and free from the control of the Executive. If this 
is not done, it is obvious that a citizen cannot 
feel conhdent in getting impartial redress, when 
the action of the I^xecutivo is in question. If a 
Judge has to go to the executive ollicer for his 
salary or emoluments or facilities, the grant of 
which is in the discretion of the executive officer, 
it is bound to bo thought that it is difficult, if not 
humanly impossible, for the Judge to ignore 
that factor in coming to his conclusion. For 
these reasons it has been recognised that the 
Judicial Ofiicer should nob be under the control 
of the Executive. The Judicial Officer does not 
object to his jurisdiction being under the control 
of the Legislature for the purpose of laying down 
what law be has to administer or for dehning the 
sphere of his work. But beyond that to put a 
Judicial Otticer under the control of anyone else 
will be to strike at the root of the good adminis¬ 
tration of the State. It may be noted that even 
before the Indian Independence Act the High 
Courts were kept independent of the Executive 
Government and the ellorts of different executive 
departments of the Government to bring the 
High Court under one of them were successfully 
resisted. 

Having regard to these principles, the out¬ 
standing question will be how^ to find suitable 
men for the High Court. With the retirement 
of several senior officers from India and the 
departure of some others on the partition of 
India there has been a great dearth of experi¬ 
enced administrators. Several experienced Judges 
have also left the High Courts in India for the 
above reasons. Two courses would be open to 
thosfe responsible for the administration of the 
country under those circumstances. One was to 
combine different departments or Courts so ns to 
make available the services of the experienced 
men for larger areas in respect of decisions to be 
taken at the top level. The other was to retain 
or create a provincial department or Court in 
which the provincial officer will be supreme in 
his sphere. This second course will naturally find 


favour with men having provincial patriotism. 
You have decided to adopt this second course- 
and elected to establish a separate High Court 
for Assam. You have thus assumed the responsi¬ 
bility of finding suitable Judges for the Higb 
Court. Best men should be found to accept 
the posts and they should be men capable of 
acting according to the highest traditions of the 
Judicial system. Two avenues are open for this ' 
purpose : (1) from the Subordinate Judiciary, 
and (2) from the Bar. 

Communal and Political Factors. 

During the last few years, communal 
considerations were made to play a prominent 
part in the election of Judges, in spite of 
the opposition of the judiciary mind to that 
principle. Few people realize that the ques- 
tion of Judges belonging to a certain commu¬ 
nity is directly in conflict with the idea of justice. 
Justice proverbially, is considered to be blind. It 
is not a respector of rich against the poor» 
of more civilized persons against less, and 
know^s no distinction of caste, creed or sex. Peo¬ 
ple who suggest that a particular person should 
be appointed a Judge becaue he belongs to a cer¬ 
tain community, and when the argument is 
pressed on the ground that otherwise members of 
that community may not have confidence in the 
Judiciary, completely forget the basic idea con¬ 
veyed by the word JUSTICE. If such a man 
is appointed on the ground that he belongs to a 
certain community and his community will have 
confidence in him or will not have confidence in 
others, the necessary corollary w’ill be that in the 
event of a case being brought before that man he 
is supposed to show a leaning towards members 
of his community. In contrast, it could be sug¬ 
gested that when the litigation is before a Judge 
of another community, justice is not expected be¬ 
cause the litigant is of the other community. 

It is obvious that this line of reasoning 
cannot be tolerated at all in any civilized State. 
Yes, if two persons have equal merit and there 
is one appointment, it is possible to give the 
appointment to a person belonging to a com¬ 
munity which has not had an opening till then, 
but it must be recognized that this is after 
the test of learning, merit, character and all 
other requirements to make a person a suitable 
Judge have been applied and found to weigh 
even in the scale. It is recognized that because 
two persons have the same degree of law they 
have not equal merit. To make a good Judge 
in addition to an academic degree, several other 
far important factors are required in him. 1 
hope this consideration in making appointments 
has now gone for good. I should, however, take 
this opportunity of emphasising that it shoolA 
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look forward to save any more money. It is 
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not be replaced by another consideration name¬ 
ly, political consideration. 

With the Government of the land constitut¬ 
ed as it is in democratic States, there is bound 
ito be a tendency to get or provide jobs for 
persona belonging to the party in power. It is 
realized that on the administrative side it may 
be difficult to rule out this consideration com¬ 
pletely. It has, however, no place at all in ap¬ 
pointments to the judicial offices. Immedi¬ 
ately it is thought that a person is appointed 
a Judge because he belongs to a certain 
party, the confidence which a citizen is entitled 
to have in the impartial administration of jus¬ 
tice is undermined. It he owes his appointment 
because he belongs to a certain party and is 
useful to it or because he is an obstruction as 
an opposition and is thus, being removed, con¬ 
fidence in his impartial judgment is bound to be 
shaken. 

Emolument Consideration. 

It will be realized that persons who are 
working in the Subordinate Judicial services are 
not ordinarily likely to have a larger vision and 
a depth of study of law expected in a High Court 
Judge. Far be it for me to suggest that in the 
Provincial Judicial Service such persons cannot 
exist. I am only pointing out that by reason of 
the circumstances and surroundings under which 
they have to work, it is not easy to find such 
persons in large numbers there. The Bar there¬ 
fore is normally the fountain from which inde¬ 
pendent Judiciary for the High Court could and 
should be recruited. Very few people know that 
the salaries and emoluments which the High 
Court Judges are drawing at present were fixed 
over 70 years ago and at a time when there was 
no tax on income. That salary has not been 
increased at all. Life was then cheap and the 
buying power of a rupee was considerably more. 
In maintaining their independence from the 
executive and standing on their dignity, the 
Judges of the High Court have not voiced their 
difficulties outside as tradition prevents them 
irom speaking on public platforms or writing in 
the Press. They have sufiered in silence. 

Be it however stated to their credit that 
while many departments of the Government 
have been charged with slackness or mal-practi- 
ces, the Judiciary taken as a whole has remained 
free from any such insinuations. This, I believe, 
is largely due to the fact that the people who 
have taken the office of a Judge have done it in 
a spirit of service to their country. Generally 
people with a much larger income at the Bar 
than- what a Judge would get by way of salary 
^nly are offered a judgeship of a High Court. 
When he accepts the appointment, he does not 


therefore incumbent on the State to provide the 
man sufficient means while in service and on 
retirement to maintain his independence and 
dignity. 

It will be an evil day for the State if Judges 
have to look in other directions to obtain faci¬ 
lities, conveniences and to meet their necessary 
requirements because their salary is insufficient. 
Such acts will give rise to expectations in the 
other party to receive some advantage, the grant¬ 
ing of which could never be thought of by an 
upright judicial officer. 

In considering the emoluments of a Judge 
there is a school of thought which compares them 
with the salaries of the Governor and the Minis¬ 
ters. They overlook the obvious fact that the 
Governor and Ministers take office for a short 
time and before they take over, and after they 
leave, they have their otherwise normal activities 
in life. By accepting office they are only inter- 
rupting their normal channel of life for a limi¬ 
ted period. As regards Judges, the tradition is 
otherwise. The man, if selected from the Bar, 
gives up his freedom of speech, and cannot mix 
with all persons as he likes. It interferes materi- 
ally with bis social and economic life. Moreover 
he has to give up for good the activities which he 
was following till then, viz., his practice at the 
Bar. On retirement he cannot resume his prac¬ 
tice in the Court he was practising before. He 
has to remain content with the pension provided 
by the terms of his office. Few people realiz& 
that in the western countries Judges are paid a 
handsome salary and on retirement their pension 
is about two-tbicds of their salary. In most cases 
no age of retirement is prescribed. 

These factors compensate the change in the 
life of a man when he is appointed a Judge. 
Unfortunately the tendency to select certain 
aspects only of the judicial system of other count¬ 
ries, without taking in also the counterparts of 
that system, has grown here. The result is that 
you will not find it easy to get the best people 
of the Bar to take judgeships, if offered to them 
at present. 

The High Courts in India are all connected 
closely in the work of administering the law com¬ 
monly applicable to citizens of the Union of In¬ 
dia. By establishing the High Court in Assam 
you have thus connected the province with the 
others of a strong link. Provincial patriotism, if 
kept within bounds, is useful to develop the in¬ 
nate virtues of a man. As however, you ace do- 
sely connected with the rest of the Union of India 
this patriotism should be put in the background 
when questions affecting the whole of India arise. 
Therefore in selecting the Judges or developing 
the High Court your vision should not be limited 
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to the province only. Your High Court will have 
to stand comparison with other High Courts. Y^ou 
•will require men who are w'illing to work to a 
certain extent in the spirit of service to attain the 
good of the whole country. 

The next important question will be of the 
relations of the Provincial Government with the 
High Court. It is accepted that the High Court 
has to be independent of the executive officers and 
free from political influence; the solution is not 
difficult, if the acceptance of these principles is 
not to remain only in w^ords but has to be transla¬ 
ted into action. 

Gandhiji’s Phecept. 

Mahatma Gandhi died over two months ago. 
Since then on public platforms and in press it has 
been stated by persons small and big that we 
must follow Gandhiji’s teachings. One great thing 
that universally respected person taught us was 
to think and find the truth for oneself. "When he 
reached the conclusion in a particular line of 
thought he acted up to it fully, sincerely and 
truthfully. That was the one characteristic of 
Gandhiji which made him respected by everyone. I 
trust it is the sincere ambition of all to follow 
that line of thought and action. Y'ou have done 
BO in having a separate High Court for this pro¬ 
vince. I am sure you will wish to follow the same 
course of action in this matter also. You take 
care when you select your permanent Chief Jus¬ 
tice. Select the man in whom you have confidence 
to maintain the independence of the Court and 
who will take care of the administration of jus¬ 
tice in the province. Having done that, do not 
try to assume responsibility in matters which lie 
in his sphere. 

In the public eye the High Court is consi- 
dered responsible for the proper administration 
of justice. If cases are not correctly decided, the 
High Court is blamed. If there are arrears and 
the matters are not disposed of within a reason¬ 
able time the High Court is blamed. If so, why 
ahonld not the High Court have the controlling 
voice in the selection of its Judges. Will it be fair 
to blame the High Court for wrong decisions or 
for slowness if the selections made by the highest 
judicial officers are not accepted as the most sui¬ 
table for the Courts. Unless therefore there is 
justification to point out some factors which you 
think he may have overlooked, his selection 
should safely bo accepted, I do not think anyone 
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can ever seriously consider the suggestion that a. 
Chief Justice having the highest traditions of his. 
office behind him will dream of selecting a man, 
w'ho in his judgment is not the best suited person-, 
for the post under the circumstances existing at< 
the time of appoinment. 

Assam upto now has been an agricnltnral' 
province. It is rich in its natural resources. Its- 
importance has increased considerably daring, 
the last war. The establishment of a separata 
High Court for the province under the clicum* 
sances could be well understood. 

I am quite sure it is recognized that baving. 
got a High Court, the responsibility to maintain 
the high traditions of that name devolves on the- 
Government and people of the province and I 
feel certain that they will cheerfully bear the 
same. I am quite sure, with wisdom in husband¬ 
ing the resources of the province and not frittering 
them away in idealistic projects or schemes, the 
Government would profitably consolidate ita 
position internally first. With a compact High 
Court manned by efficient Judges who are^experi- 
enced, quick and well trained in Law, the Pro. 
vince may not have to spend an excessively: 
large amount for the distinction of having ita- 
High Court. As I have pointed out, the task of 
selecting proper persons is not easy. But I am 
sure that with the realization of the necessity oi 
an independent judiciary as an important put 
of the State the task is not impossible. 

I am sure you will not consider w’hat I have 
stated as deficiencies in the administration of the 
country. I have drawn your attention to thesa 
aspects because it is profitable always to bear in- 
mind certain fundamental principles particularly 
when a new and grave responsibility is accepted 
by the province in establishing an independent 
High Court of its own. At certain stages in the 
transitional period in the development of all 
countries clouds appear. But with courage, faith, 
goodwill, tolerance for tho views of others and 
humility, I have no doubt that India as a whole 
and your province will march forward and reap 
the fruits of Independence which was recently 
received after decades of waiting, I wish the 
High Court a good start and a sound career. I 
am sure that it will maintain the highest tradi. 
tions of the judicial system and hope that it will 
be an ornament in tho administration of the 
province”.—A. P. I. 


Inaugural speech delivered by the Hon'ble the Chief Justice of the High Court of Judi* 
oature at Allahabad at the Fifteenth United Provinces Judicial Officers' Conferenoe 

at Allahabad on Sunday, 7th March 1948. 

Mr. President and Gentlemen op the Provincial Judicial Service— 

I feel honoured by your asking me to inaugu- I am grateful to you, Mr. President, for youT 
rate this, the 1^’ifteenth Judicial Officers’ Confe* kind congratulations on my appointment AQ 
rence. Chief Justice. On behalf of myself and my bro* 
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ther, Eaghubar Dayal, I can assure you that; the 
interests of the Judicial Officers will always 
receive proper and sympathetic consideration 
from u3. 

About two and a half months back I inaugu¬ 
rated a similar Conference of the other branch of 
the brotherhood of men who are engaged in the 
sacred cause of the adminstration of justice : I 
mean the lawyers. At that Conference I gave 
them some suggestions in regard to the improve¬ 
ment of the Bar. Not much has been done since 
I spoke to them, though eleven weeks have pas¬ 
sed—at any rate nothing has been brought to 
my notice except that I have received, with 
gratitude, a printed copy of the proceedings of 
the Conference. 

I propose to place before you my views about 
the Provincial Judicial Service and its future. 
Even though you may not agree with all that I 
say, yet from what I know of your organization 
I have no doubt you will consider my sugges¬ 
tions on their merits. 

In frankly placing before you my views I 
hope I will not, Mr. President, give you and the 
other members of the service any cause for of- 
fence. Since I assumed office, I have already on 
two occasions—in my speech on 15-12.1947, and 
in my inaugural address at the Lawyers* Confe- 
rence on 24-12-1947,— expressed my apprecia* 
tion of the great work that the members of the 
Provincial Judicial Service are doing, under the 
most adverse circumstances. I fully realize that 
the backbone of the administration of justice is 
the Provincial Judicial Service. Out of about 
1,60,0C0 cases that came before the Civil Courts 
and the Sessions Courts in 1946 only about 13,000 
came up to the High Court, i. e., about 88 per 
cent, of judicial work was finally disposed of in 
the lower Courts and out of the 12 per cent, that 
came up to the High Court only in about 25 per 
cent, cases on an average were your decisions 
interfered with. 

In view of that result I cannot but have 
admiration for the work that you do. If, there¬ 
fore, I say some things which are not in confor¬ 
mity with the views so often expressed by you, 
I say them not in a spirit of carping criticism or 
to belittle the service or its importance but be¬ 
cause I feel that the time has come when we 
must atop paying compliments and seriously 
consider all ways and means of improving the 
administration of justice. 

I need hardly tell you that the well-being of 
society, nay, the well being of the country itself, 
rests on respect for law, that respect is bound to 
depend on the confidence that an average citizen 
has in the administration of justice—his faith 
that he will get redress without fear or favour 
from the Courts of law. Every one coming to a 


court of law is entitled to expect and to receive 
a decision on the merits alone, uninfluenced by 
any other consideration whatsoever. Eeal free¬ 
dom means freedom from fear, freedom from 
oppression, freedom for the poor, freedom for 
the rich, both alike, freedom for the weak against 
the strong. This can only be based on the Rule 
of Law. And the Courts are established to main- 
tain that freedom and enforce the law. 

We are passing through a period of transition 
What we do to-day, the traditions that we leave, 
the constitution that we make, the conventions 
that we establish will influence the course of pro¬ 
gress for generations. At present we have prac¬ 
tically a single party Government. At such a 
time the danger of inroads upon the indepen¬ 
dence of the judiciary is great. We have today 
at the helm of affairs in the Provinces and at the 
Centre several of the great patriots to whose 
great sacrifices and untiring efforts the country 
owes its independence. I have no doubt that 
they fully realize the importance of a fearless, 
independent, impartial and incorruptible judi¬ 
ciary. Courts cannot properly and efficiently 
discharge their duties unless they are completely 
independent and are unfettered by interference 
by the Executive. During this period of transi¬ 
tion, when people, being led away by zeal and 
misguided enthusiasm and view of what ought to 
be done by public officers, are apt to interfere 
with the work of such officers, the danger to 
their being able to discharge their duties fear¬ 
lessly is great. We have jealously to guard our 
trust and to act in full conformity,to its dictates. 
It surprises me when I find at times that things 
are done—may be unwittingly—law’s are made 
or orders are issued, which tend to restrict the 
jurisdiction of the Courts or lower their prestige. 

It is equally important that the judiciary 
should be manned by an adequate number of 
competent officers so that justice may not he 
delayed. For, that may result in justice being 
withheld and perhaps denied. We have a dearth 
of men at every rung of the ladder: we are short 
of Munsifs, Civil Judges, Sessions Judges, Addi- 
tional District Judges and High Court Judges, 
Work is accumulating in every Court. This 
matter must be immediately looked into. The 
cadres must be so revised as to ensure speedy dis- 
posal of cases so that a citizen seeking redress 
from the Courts established by the State may 
have the satisfaction of getting justice within 
reasonable time. There is great truth in the 
adage that “justice delayed is justice denied.” 

One other matter that you may consider in 
this connection is the constitution of our judi¬ 
ciary. Is it really necessary to have as many- 
sub-divisions as we have at present ? It will- 
probably be more convenient if we had only 
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Mun^ifs — or you may give them any other 
name you like—and Judges in the lower Courts, 
the Munaifs drawing a time-scale of pay ranging 
between ita. 500 and Rs. 1,200. Why I say that 
the starting salary should be Rs.500 will be clear 
from my suggesbions about the age and qualifica¬ 
tions for appointment. The Judges should draw 
salaries between Rs. 1,200 and Rs. 2,000, and the 
best men among the Munsifs after about fifteen 
years’ service should be eligible for appointment 
as Judges, the selection going by merit and 
merit alone without any consideration of caste 
or creed. 

1 may be mistaken, but probably so far your 
Association has not interested itself in matters 
relating to the training of a candidate before he 
is appointed to your service. I would request 
yon to go hack a little end begin from the stage 
when a young man gets his training in law. I 
have already expressed ray views about legal 
education in my inaugural address at the Law¬ 
yers’ Conference. I do not want to repeat all 
that I said there or in my speech to the Bar on 
15-12-1947. 

A judicial officer should know not only the 
principles of law but have practical experience 
of their application. The education that is given 
in the University in the LL B. classes is with 
the sole object of qualifying for an examination. 
This has led to the students attaching more im- 
portance to reproducing from memory what has 
been committed to memory than to understand- 
ing and grasping the principles of law. Recently 
I had occasion to see the answer-books of the 
candidates for the Munsifship examination, and 
I wag surprised to find that though about ninety 
per cent, of the candidates had committed to 
memory the provisions of s. 74. Contract Act, 
not even ten per cent, were able to apply the 
principles underlying that section in the simplest 
of cases imaginable. It is equally your duty, as 
that of lawyers, to consider what kind of legal 
education should be imparted to qualify a young 
man for enrolment as an Advocate. 

The next matter is of appointment. I have 
said it more than once, and I say it again, that 
I consider it wrong that a University student 
who has just passed the LL. B. examination 
should be eligible straightway for appointment 
as a judicial ofiicer and should be expected to 
be able to dispense justice when ho knows nothing 
of the world and has no experience of the practi¬ 
cal side of life. A minimum number of years’ 
practice at the Bar should be made a condition 
precedent to any such appointment. I have 
heard it said that it means a mere waste of time, 
as during the first three, four or even five years 
a young man hardly does anything at the Bar. 
Those who gay so have no real experience of the 


Bar. You pick up more law, you gain more 
experience of litigation and of life in the corri¬ 
dors and the verandahs of the Courts of law 
than you do in the lecture-rooms of the Univer¬ 
sity. Twenty-five years, to my mind, should be 
made the minimum age of appointment and the 
age of retirement should be increased to sixty 
years. I am in favour of the selection being 
made by a Committee of High Court Judges 
who have had experience of judicial work in the 
districts. I do not think the Public Service Com- 
mission is the proper machinery for the selection 
of judicial officers if the judicial officers are to 
be appointed, as I suggest, after they have pot 
in about five years’ practice. There should also 
be no maximum age for appointment, and that 
is because I think it is necessary that we should 
have fresh blood introduced wherever possible. 
Judges should be appointed by selection from the 
ranks of Munsifs and the members of the Bar, 
the best men available being appointed without 
any reservation of seats for any class, creed, or 
community. This would create mutual respect 
and better feeling between the Bench and the 
Bar, and the Bench and the Bar would then be 
able to act as one unit and it would not be said 
then that the members of the Provincial Judicial 
Service are also unprofessional Judges. 

Once confirmed a judicial officer must have 
eom[)lete security of service so that in the dis¬ 
charge of bis judicial duties be may be able to 
act with the fear of God but without the fear of 
man. It is on that account that I consider it 
undesirable that a complaint against a judicial 
officer should be decided by any Tribunal not 
appointed by the High Court. Under S. 28, Ben¬ 
gal, Agra and Assam Civil Courts Act (XII of 
1887), before the provision was repealed, saoh 
complaints could be dealt with by a commission 
of enquiry appointed by the High Court, which 
was as it should be. 

It is extremely necessary that your living 
conditions and your working conditions should 
be improved. Judicial officers have often to look 
to the executive for help if they want a house to 
live in. There is at times on this account a feel¬ 
ing of dissatisfaction in the minds of judicial 
officers and occossionally we get complaints 
from judicial officers when they feel that prefe- 
rence was given to an executive officer about 
the allotment of a house even though such officer 
w’as of a lower rank. We must have official resi¬ 
dences for at least permanent Judges who paay 
not, therefore, have to depend on the goodwill 
of the executive. Court buildings have to be 
improved, extended and in many places rebuilt 
We must have a full and complete programme 
with regard to these matters which may be put 
before the Government. Judicial officers know 
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much better about their requirements and it 
is for them to collect data and to pub forward 
a full and complete report for the whole Pro¬ 
vince, 

Suitable working libraries must be provided 
for every Court. It is a wonder to me how a 
judicial officer can do his work without a proper 
library. 

In our country we have a varied pattern of 
castes, colours and creeds. A judicial officer, 
while discharging his judicial duties, must have 
no religion. By this I do not mean that he 
should be Godless. What I mean is that he 
must confine his religion within his heart and 
profess it within the precincts of his house and 
not in Court. When a Judge sits in Court he 
-must remember that he has to inspire confidence 
nob only in the minds of his co-religionists but 
also in the minds of others, Hindus, Musalmans, 
Christians, Sikhs,^ all alike and must, for the 
time being, keep his religion in the background 
so that he may be able not only to administer 
justice impartially but also to inspire confidence. 
Similarly, though there may no longer be, now 
that we ace free, any great necessity to have a 
rule against a judicial officer belonging to a 
political party. I hope you will all agree with 
me, that our views on politics must also be con¬ 
fined within ourselves. We must remember the 
sacred task that we are called upon to perform 
and must not identify ourselves, as Judges, with 
any political party, even though it may be the 
party in power and it may be to our advantage to 
do so. I am confident that all that 1 am saying is 
a matter about which you need no advice, but 
it is of such great importance to the well-being 
of the country and the good name of the judi- 
ciary that I have thought it my duty to remind 
you of it. Even at the risk of being misunder- 
stood and of being unpopular with those in 
power, Courts must remain completely indepen. 
dent and the Judges should be devoid of any 
semblance of adherence to any party, person, 
or creed. 

In our behaviour towards the public and the 
Bar, we must always remember that courtsey 
and politeness cost nothing. A Judge who is ir¬ 
ritable, impatient or haughty degrades the judi¬ 
ciary and can never be a really successful Judge. 

Furthermore, one of the penalties that we 
must pay as Judges is that we must keep away, 
as far as possible, from the public. A Judge has 
to lead a solitary life, and if he feels the solitude 
too irksome he must try to console himself with 
the thought that the duties enjoined on him by 
hia office require it of him. 

One other matter that I would like to mention 
is, that a Judge who thinks that the Bar is a 


nuisance and that be can administer jusicte 
properly without its aid is greatly mistaken and 
has no idea of his shortcomings. Any one who. 
like myself, has had experience both as a Judge 
and a member of the Bar, knows that it is im¬ 
possible for any Judge, howsoever clever or ex¬ 
perienced be may be, to see both sides of the 
picture and it is there that a strong and inde¬ 
pendent Bar comes to his help. The Bench must 
have respect for the Bar and the Bar for the 
Bench, and in that lies not only the future well¬ 
being of the Bench and the Bar but the success¬ 
ful working of the system of administration of 
justice itself. 

There is one more matter about which I may 
say something. I consider that the system of 
administration of justice should be revised. For 
this we must have a committee of experts who 
may examine the present system and suggest 
improvements and alterations. In the meantime 
I do not see why it is necessary to have such a 
large nifhaber of appeals. If you have an expe- 
rinced and efficient Judge, the chances of his being 
right and of your getting justice from him are 
as great as of your getting it after going through 
the first, second or third court of appeal. It is a 
mistake to think that an in experienced Judge 
should be put on to do petty cases of smaller 
valuation. Such cases may not be of great 
importance to you and me, but to those who 
are parties to it they are of as great impor¬ 
tance as cases of larger valuation to others. 
I would, therefore, suggest that cases of certain 
types and of small valuation, say, below two 
thousand, Should only be tried by anexperinced 
Judge of some years* standing, whose decision 
should be final unless he certifies that the case 
should be taken up further or if special leave is 
granted to a party by an appellate Court. Cases 
above that valuation may be divided into two 
groups ; first of cases where an appeal would lie 
to a Bench of Judges and with their leave or 
special leave to a Bench of the High Court, and 
second of cases of larger valuation where a direct 
first appeal would lie to the High Court. The 
procedure at present is too complicated and it 
should be simplified. With the improvement in 
tbe standards in the lower Courts which I antici¬ 
pate if my suggestions in regard to legal education 
and the mode of appointment are accepted, it will 
be unnecessary to have so many safeguards by 
way of revisions and appeals from orders, etc., 
to the High Court. I believe that if you entrust 
a judicial officer with greater responsibility he is 
bound to rise to the occasion. A judicial officer 
should be able to breathe freely and in the dis¬ 
charge of his duties, in his own sphere, he must 
be as independent as a Judge of the highest Court, 
untrammelled by constant interference by way of 
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revisioDS and appeals fi'om orders while he is 
aei ‘-d of the case. 

j am of the opinion that criminal cases should 
also be heard by Munsifs, and not by executive 
Magistrates. Apart from other defects, the pre¬ 
sent system leads to delay in the trial of crimi¬ 
nal cases when Magistrates are busy with impor¬ 
tant executive work, with the result that such 
cases accumulate and remain pending for long 
l^eriods when they should be disposed of with 
the greatest possible expedition. A new' class of 
officers have recently been appointed on a tempo¬ 
rary basis who are called judicial officers to 
remove the congestion in the accumulation of 
criminal w'Ork. To my mind, the separation of 
the judiciary from the executive is a crying need 
and must be brought into effect at an early date; 
and Munsifs should be invested with criminal 
■powers and should do both civil and criminal 
work. 

1 am also of the opinion that cases under cer¬ 
tain sections of the Land Revenue and Tenancy 
Acts should be beard by Munsifs, that appeals 
from tbeic decisions should lie to the Civil Courts 
and that the judicial functions of the Board of 
Revenue should be discontinued, A great deal of 
the time of the Civil Courts as well as of the 
Revenue Courts, the High Court and the Board 
of Revenue is wasted by reason of tbia conflict 
of jurisdiction and cases are at times thrown 
bacUw'ards and forwards. 

'J’here is a suggestion that the number of 
iniscullaneous holidays in civil Courts should be 
reduced and brought in line with the number of 
holidays in the Secretariat and other Govern¬ 
ment offices. Neither the Provincial Government 
nor the High Court would like to impair the 
health or efficiency of judicial officers, but pro¬ 
bably it may bo possible lo curtail some unneces¬ 
sary or unimportant holidays for the sake of uni¬ 
formity and in the interest of economy. I would 
like you to consider this proposal and to give me 
the benifit of your views. 

There are one or two other matters about 
^Yhich the High Court would like to know your 
views. While the transfers and postings of 
Munsifs are in the hands of the High Court, the 
transfors and postings of District and Sessions 
Judges are in the hands of the Provincial Gove- 
rument. To my mind, the time has come when 
the entire control and the transfers and postings 
of all judicial officers should be handed over to 
the High Court. For certain reasons, w'bich it is 
not necessary to state here, it may, at one time, 
have been thought desirable that the final autho¬ 
rity for solei^ting Civil and Sessions Judges and 
District and Sessions Judges should be the Provin¬ 
cial Government. In the interest of the indepen¬ 
dence of the Judiciary it would, to my mind, be 


better if the work of selection is also given to the 
High Court, a convention being established that 
the Government would always accept the recom¬ 
mendation made by the High Courts in matter 
connected therewith. 

Similarly, the ministerial officers working in 
the District Courts should be under the complete 
control of the High Court. The recent change 
that has been introduced that appeals against 
any disciplinary action taken against such 
ministerial officers would lie to the Government 
instead of to the High Court is, to my mind, a 
retrograde move. 

As regards the language of the low^er Courts 
I have already expressed my views in my 
inaugural address at the Lawyers’ Conference. 

I said there ; 

“If we want to have one powerful, well-knit India, 
we must try to remove all causes that are responsi¬ 
ble for dividing us into separate groups. One of such 
causes is the difference in provincial languages. If today 
NV 0 insist on bigh-llown Hindi in Davanagri script, wa 
cannot hope successfully to introduce it in all the Courts 
in India. Firstly, we have not got a fixed legal vocabu¬ 
lary yet. Secondly, the present generation will not be 
properly equipped to do its work as efficiently as is de¬ 
sirable in that language without intensive training lor 
some years. Thirdly, there is no chance today of Hindi 
being accepted as the court language m Bombay, Madras, 
Bengal und other provinces. At present we have one 
common system of law prevailing all over the country. 
We are guided and are benefited iby the decisions of the 
learned Judges of Madras, Bombay, Calcutta and of the 
other High Courts and they, in their turn, consult the 
judgments of this Court and other Courts. Rushing for¬ 
ward at this stage would only mean that what InfUn 
has achieved during the last ^50 years, in the way of n 
uniform system of law, would be lost and we may have 
divorgont elucidations of the law, people in one Unguid- 
tio area not getting the benefit of the interpietaticm 
of the law by Judges in another area. We must havn 
a common language no doubt and, as I visualise lit 
ultimately it would have to be Hindi. That common 
language must bo made compulsory forthwith in erery 
school and college in India and by the time the nut 
generation grows up, it would be wholly familiar with 
that language and would be able to read and write U 
with exnctncssiand facility. After that is achieved, U 
would then be able to replace English completely as 
the common language which is accepted as the language 
of the entire country. It would bo very necessary to 
have an Expert Committee in duo course to settle a legal 
vocabulary. Now words are used which are often mere 
translations of English equivalents -and ;we can only 
grasp the full moaning of the translated term by try¬ 
ing to make out what its English equivalent is.*’ 

Hindi and Urdu have for some time been re¬ 
cognized as the court language for the lower 
Courts. Up till now more work was done in 
Unlu than in Hindi. It may be that now the 
process would be reversed, hut that does not 
mean that judicial officers should start writing 
their judgment in either of those lauguagea. 
Firstly, it is impossible today for a judicial 
offioec to express himself in either Hindi or 
Urdu with the same clearness and exactness aa 
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in English, and secondly, as I have already 
said, we have no General Clauses Act in Hindi 
and no fixed legal vocabulary. You must also 
remember that the language of the High Court 
being English, if you deliver a judgment in 
Hindi or Urdu it has to bo translated which 
means additional burden to the litigant. 1 would 
therefore, suggest that the members of the 
Provincial Judicial Service may curb their zeal 
till such time as the language question for the 
Courts is settled and we acquire sufficient profi¬ 
ciency in the language which is selected as the 
common language of all the Courts in the 
country. 

Another matter that your Conference may 
consider is the question of dress in Court. I have 
always been of the opinion that there should be 
a certain amount of uniformity in the dress worn 
by lawyers and there should always be a pres- 
cribed dress for a Judge while sitting in Court. 
This adds to the dignity and solemnity Jot the 
^ Court proceedings and prevents Judges and 
lawyers walking into Court dressed as they like 
whether the dress is suitable or not for the occa¬ 
sion. In my address to ffie Lawyers' Conference 
I have already said that I do not suggest that if 
you can think of a better substitute, you should 
still be compelled to wear the court dress that is 
now prescribed, but until you can think of some¬ 
thing better which may suitably replace the pre- 
sent dress for Courts, the High Court cannot 
relax the present rules. 

% 

There are only two more matters about which 
I want to say something, and they are the two 
subjects which, I find, are always nearest to 
your hearts. One is that posts which need legal 
training and knowledge must be filled up by 
judicial officers and must be reserved for them. 
I have already said to your office bearers that if 
I am given a list of such posts as, in your view, 
could profitably be filled up by judicial officers, 
I shall try to secure the co-operation of the 
Government in acceding to your demand. 

The second is the question of the reservation 
1948 J/36 & 4a 


of seats on the High Court Bench. I am sure you 
will agree with me that all appointments to the 
High Court must be made on merit and merit 
alone. In recent years on the ground of commu¬ 
nal representation and reservation of seats for 
various classes and communities the Judiciary 
has worked under a handicap. We cannot, there¬ 
fore, have any reservations under any excuse 
whether for the Provincial Service or for any 
other class of men. For the High Court we need 
men of learning, men of the highest integrity 
and character, men who have the capacity for 
clear and constructive thinking, men who have 
receptive and open minds, who can appraise evi¬ 
dence and appreciate the subtleties of legal dis¬ 
tinctions and formulate principles so as to help 
in the development of the law. Such men are not 
common and therefore you can take it from me 
that any such men, whether they belong to the 
Bar or to the Judicial Service, cannot possibly be 
overlooked. To lay any claims to High Court 
judgeships merely on the basis of membership 
of any particular service or on the basis of senio¬ 
rity in the service is, to my mind, wholly un¬ 
justifiable. 

The question is often asked, “ If Provincial 
Judicial Service is as competent as it is admit¬ 
ted to be then why should not a number of seats 
in the High Court Bench be automatically filled 
by senior members of that service ?” I do not 
want to give any offence or hurt your feelings 
but the answer is that the qualities required for 
a Judge of the High Court are not necessarily 
the same as for an average Judge of the District 
Court. In the districts you mostly deal with facts 
and where a question of law arises, you have in 
most cases only to follow the reported decisions. 
An average judicial officer leads a comparatively 
secure life and he is too busy keeping abreast of 
current work to have time for much study, ori¬ 
ginal thinking or research. A man who has 
chosen the uncertainties of the Bar and is com¬ 
pelled to struggle to get on against the best 
brains in the country must of necessity develop 
certain faculties by the time he comes into the 
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forefront of bis profession. I have not said all 
this either to belittle your work or to overlook 
your claims but to make it clear that the gene¬ 
ral idea among the members of your service that 
even though you are generclly better qualified 
than others your claims are overlooked is not 
justified. It is the j.'olicy of the Government as 
also of the High Court to take the best men 
wherever found and if today I could feel that 
the Dench of the High Court would be strength¬ 
ened by appointing men largely from the Judi¬ 
cial Service I would not hesitate to do so. 

Gentlemen, you have no cause to feel dis¬ 
heartened. As I visualize the future the import- 
ance of the Judiciary is bound to increase in a 
free India. Though most other services have not 
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come out with their reputation unscathed during 
the difficult days that we have passed through^ 
the Judiciary has stood the test. The country has 
cause to be grateful to you for maintaining a re¬ 
cord of efficient and honest work. As days go 
by I have no doubt your reputation for indepen- 
dence, efficiency and honesty will grow higher 
and higher. You have never worked merely for 
your pay and now that you work in the service- 
of your own country, for the maintenance of the 
rights reserved to your people under the law of 
your land, I have no doubt you will give of your 
best to the service of your country and your 
people. And in that glorious effort you will al- 
ways have my fullest co-operation and, I may 
add, my best wishes as well as my gratitude. 


Speech delivered by His Excellency Dr. Kailas Nath Katju, M. A.,LL.D., D.Litt., 
Governor of Orissa while inaugurating the Orissa Provincial Lawyers* 
Conference, Cuttack, on Saturday the 27th March 1938. 


Mr. President and Members of the Orissa 
Ear; 

I am most grateful to you for your kindly 
inviting me to inaugurate your Conference. I 
passed the Allahabad High Court Vakils’ Exa¬ 
mination 41 years ago almost to a day and had 
I continued to practise, without any vicissitudes 
in my career, I would have now completed just 
40 years of very active p.ractice at the Bar. For 
such an old sinner it is good to be once again in 
the midst of my own brothers in the profession. 
The comradeship of the Bar is one of the 
strangest phenomena in the world. I don’t 
think such fine fellowship and espirit de corps 
exists in any other profession. Members of the 
Bar spend their life seemingly in perpetual con¬ 
tention and livalry, but the mutual regard and 
esteem and genuine affection which they enter- 
tain for each other is really one of the most 
beautiful things in the world. Other people find 
it hard to believe it. Of a fellow-member w'ho 
by dint of merit and ability achieves success 
and fame, everyone in the profession feels proud 
indeed. The brotherhood of the Bar is not cir¬ 
cumscribed by any parochial considerations or 
geographical limits. It transcends all barriers of 
race and country and language. It is a fraternity 
which rightfully claims to be almost all-perva- 
sive and everywhere true to its traditions it 
endeavours to promote the administration of 
justice between man and man without fear or 
favour, with the utmost impartiality, unafi'ectJd 
by any ulterior considerations. This is why I 
am happy to be here this morning with you, and 
I purpose to speak this morning, not as Gover- 
nor of your great Province, but ns one of you if 
you would allow me to do so. 


We are just emerging from the deep gloom 
cast by the greatest tragedy in our country’s 
recorded history. To few it is given to witness ' 
the fruition of their Labours in their own life 
time. Mahatma Gandhi was one of those rare 
personalities who have seen the cause, for which 
they had struggled and worked all their life» 
prosper. He planted the seed of freedom in the 
Indian soil and saw it germinate and grow and 
develop into a mighty tree and blossom and hear 
fruit. But the llowem were as usual coupled 
with thorns, and Gandhiji w’as now engaged in 
plucking out these thorns so that we might 
reach the fruit w'ithout difficulty and he lost hie ^ 
life in this endeavour. Sad and grievous it is to 
contemplate that it is the very spirit of lawless¬ 
ness which you and I are engaged day in and 
day out to curb that led to the violent end of 
such a precious life. This is neither the place 
nor the occasion for me to dwell upon the 
marvellous life Gandhiji lived, but here in this 
professional gathering let us not forget that 
Gandhiji was a Barrister-at-Law^ and in a sense 
it was the legal profession which proved the 
turning point in his life. Had ho not been a 
lawyer he would never have been talien out to 
South Africa and the edifice of that wonderful 
life of which the foundations were laid in South 
Africa might never have been erected or mighfc 
have been erected in a different way altogether. 
He was for many years an active member of 
the profession and he had built for himself in 
South Africa a very lucrative practice. Had he 
continued in it ho might have amassed a fortune. 
But it was God’s purpose that he should work 
in another sphere altogether to fulfil a far 
mightier purpose and therefore he forsook the 
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profession and befcook himself to other paths the other hand, we are very grateful indeed to 

leading to the noblest service of suffering the Hon’ble Judges of the Patna High Court for 

humanity and of his people subject to alien rule, the way in which they have administered equal 
Let us, however, remember always that, as his justice among the inhabitants of Orissa. The 

own narrative in his Autobiography establishes Patna High Court has preserved and continued 

beyond question, the pursuit of truth and the undiminished the very great traditions of the 

observance of the highest standards of morality Calcutta High Court, and in the Patna High 
and ethics are in no way inconsistent with the Court I am sure the people have found a dispen- 
practice of the profession and achievement of sation of justice without fear or favour, affection 
material success in it. On the contrary, these or ill-will. But our own High Court shall, like 
are the passports not only to material advance- the temple of Jagannath, be dearer to us and 
ment but also to positions of highest respect and more sacred to us than the Temples of Justice 
reverence among one*s fellow citraens. I devoutly elsewhere. I hope and pray that this Temple of 
wish that every beginner in the profession would Justice will tend to the moral and material 
take to heart and keep before him as an infaUi- advancement of the people because those people 
ble guide the example of Gandbiji and follow only can prosper who live with security under 
the methods by which Gandbiji attained such the protection of equal laws justly and impar- 
wonderful popularity with the litigant public tially administered near their homes by Judges 
while he was at the Bar. Gandbiji has definitely who work with the fear of God but without the 
shown that the composing of family differences, fear of man. 

the settlement of disputes and controversies I may say at once that the Circuit system, 
by amicable compromise is and should be howsoever efficient it may have been in the 
one of the first duties of a member of the legal beginning, has really broken down. Judicial 
profession, and how mistaken is the popular business has been growing in volume, and I 
notion that lawyers foment dissensions for their imagine in complexity too, with the result that 
own ends. arrears have been accumulating enormously. 

You are meeting for the first time in an inde- We definitely require a larger number of Judges 
pendent India. The people of Utkal share that and with the increase in the size of the Province 
immeasurable good fortune along with their by the accession of the States, the case for a 
countrymen throughout India. But you as separate High Court with at least five Judges 
members of the legal profession in Orissa are was absolutely unanswerable. I trust that with 
doubly fortunate in that you will soon be wit- this number Justice will be administered not 
nessing the fulfilment of one of your most cheri- only efficiently but also with speed. It is a trite 
shed ambitions. Ever since the Province was saying that justice delayed is justice denied. I 
constituted, the Orissa Bar has longed fora High <3o hope that in the new High Court it may be 
Court in Orissa. This was a perfectly under- found possible to dispose of all criminal appeals 
standable ambition. A High Court does not and revisions within a few months and that no 
merely lend dignity and status to the Province, civil case of any kind, be it a First Appeal or a 
It is in reality a vital organ in the provincial Second Appeal or a mere Miscellaneous Proceed- 
fcody politic. But apart from that wider aspect, ing, will remain pending for more than twelve 
a High Court is essential for the development of months. Fortunately our High Court will begin 
a competent anfi independent Bar in the Pro- to function in a Free India under the most 
vince. A High Court inspires respect and confi- favourable conditions, and I trust that with the 
dence in the people of the Province in the assistance of the Bar it may be found possible to 
administration of justice. In its existence among frame theEules of the Court relating particularly 
their midst, people feel a sense of security. I(i is to the preparation of records in such a way that 
rightly considered a bulwark of freedom and a very considerable expense in translations and 
shield against injustice and tyranny and oppres- printing might be saved, and cases might become 
Bion. And along with the High Court, the Bar ready for hearing within a comparatively short 
which.assists the Judges from day to day in the time. In the preparation of these records the 
administration of beneficent justice shares the fact that English has been the language of the 
glory, the dignity and the prestige of the Court. Court has played a most important part. It will 
It is indeed a matter for great rejoicing that be for you to consider how far in the present set 
Orissa shall soon have a High Court of its own np the old practice might he relaxed so as to 
which will begin to function in all likelihood save expense and trouble to litigant parties. This 
from July next. In making the foregoing obser- brings me to another aspect of the situation, 

vations, I do not even remotely imply even the The great Anglo-Indian Codes, Laws and 
slightest Or the remotest refiection on the Circuit Kegulations have played a great part in the 
system which has prevailed so far in Orissa. On unification of India during the last 150 years. 
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Not only were these of universal application 
throughout that part of India which was directly 
under Britisli Administration, but practically 
every single Indian State had adopted them as 
enforcible law within its own territory. And in 
the interpretation and administration of these 
laws there was general uniformity throughout 
British India and the Indian States as a result 
of the devoted labours of the various Indian 
High Courts guided hy the Judicial Committee 
of the Privy Council. This was a signal achieve¬ 
ment of the greatest value, and we must pre¬ 
serve it in our independent India at all costs. 
Towards this achievemnt the fact that only the 
English language was the language of the Court 
throughout India has played a great part. Not only 
in British India but even in the Indian States 
English was generally in vogue as the language 

of the Court of Final Appeal in the State terri¬ 
tory. 

With the advent of independence naturally 
the question of a national language has assumed 
the greatest importance. On the one hand it is 
generally recognised that national interest 
demands a common national language. A na- 
tional language is indeed the sine qua non of a 
free united India. On the other band, one can¬ 
not ignore the strong attachment to the different 
regional languages in various parts of India. In 
every Province and State there is already a 
demand that the regional language should be- 
^me the language of the Legislature, of the 
Courts and of administrative offices. That de¬ 
mand may well prove irresistible unless public 
opinion is properly persuaded to weigh carefully 
the different aspects of this most important pro- 
blem. We shall have a Final Court of Appeal. 
^ it called a Federal Court or a Supreme Court, 
for the whole of India. We all anticipate that 
It wi be a strong Court, strongly manned, and 
It tvill be assisted by a strong Bar attched to that 
Court. Obviously the national language of India 
shaU be the language of that Federal or Supreme 
Court. You cannot have a babel of voices in the 
Federal Court. All judgments and decrees and 
orders from that Court shall issue in the national 
language, and I trust that these judgments will 
continue to be enshrined in various official and 
non-official law reports. 

An ideal thing to foster uniformity in the 
interpretation of all-India laws would be to 
^ovide by legislation that the judgments in each 
High Court throughout the Federation or Union 
of India shall be delivered in the common na¬ 
tional language. Arguments and proceedings may 
or may not be conducted in the national lang¬ 
uage. These may even be permitted in the 
regional languages in vogue in that Unit, but 
rules should require complete proficiency on the 


part of the Bench and the Bar in the national 
language so that judgments may be composed 
and delivered in that language. Unless this end 
is achieved hy proper rules, the results may well 
be disastrous. Not only shall we ran the danger 
of losing our unity and uniformity in the admi¬ 
nistration of justice but it might deal a death¬ 
blow to the solidarity of the Bar. At present wa 
have in substance anall-India Bar. An Advocate 
has right of audience in every Court throughout 
India. But if in the different High Courts like 
the Subordinate Courts proceedings are con¬ 
ducted in different regional languages, this 
cherished right would become an empty phrase. 
It would be so difficult to exercise it. 

This question of language is a matter of vital 
importance. It has been suggested that we 
should hasten slowly, and that for some years in 
this period of transition the use of English 
might well be permitted to continue. This sug¬ 
gestion is no doubt partly prompted by the fact 
that the present generation is accustomed to the 
use of English and both the Bench and the Bar 
may find some difficulty in attuning themselves 
to the changed order of things. But even if that 
were allowed, it would not solve the difficulty* 
It might only postpone the decision for a few 
years. The problem will have to be tackled 
either to-day or in the very near future, and i 
suggest that so far as the Pinal Courts of Appeal 
in every Unit of the Federation are concerned, 
we should insist in the highest public interest, in 
the interest of uniformity of administration of 
justice and the interpretation of the laws of the 
land, that judgments should be delivered in the 
national language and I would even go further 
and plead that arguments should also be con¬ 
ducted or at least permitted in the national lang¬ 
uage. This I plead not only in the interest of the 
creation and the solidarity of an all-India Bar 
but also in the interests of the efficiency of the 
different High Courts too. 

the new set-up the old High Courts with 
which you and I have been so far familiar will 
have undergone a complete change. There will 
be no longer any Barrister Judges in our Courts 
imported from England, nor would there he any 
British I. C, S. officers elevated to the Bench 
from the districts. Between them they counted 
often far more than half of the Judges on the 
Bench. This w’as of course directly due to the 
alien rule over India, hut it had a redeeming 
feature in that there W'ere always a number of 
Judges in every High Court completely free from 
local attachments and embarrassments of every 
kind. Most of us strongly advocate direct re¬ 
cruitment of Judges to the High Court straight 
from the Bar. The reasons for this view lie on 
the surface and I need not enlarge upon them- 
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But at the same time v'e must bear in mind 
that "we in India, outside the two towns of Cal¬ 
cutta and Bombay, take instructions directly 
from the client, with the result that the relation¬ 
ship between counsel and client in India is far 
more intimate than it is in England. In smaller 
provinces a leader of the Bar may become well 
acquainted with almost every leading family in 
the Province, and he may on the Bench some¬ 
times feel some embarrassment in the discharge 
of his duties. Again, the circle of family rela- 
tionship in India is much wider than in the west 
and not infrequently leading Advocates have sons 
and nephews and other relations practising with 
them or independently in the same Court. Bearing 
all these factors in mind, I have always been of 
the opinion that it would be a very good thing 
indeed if we had a system of inter-provincial 
appointments to our High Courts. This can 
be brought about without much difficulty, be¬ 
cause the Draft Constitution proposes that ap¬ 
pointments to the High Court Bench shall be 
made by the President of the Federation and 
the President may well see to it that in every 
High Court a substantial number of Judges are 
appointed from outside the Province. There 
must not of course be what I may call one way 
traffic in the appointment of Judges. Members 
of each Provincial Bar should be entitled as 
of right to claim to serve on the Bench. Indeed 
a Judgeship may often be the highest form of 
public service that a citizen may render to his 
country. We should have a convention, as there 
is one in England, that no member of the 
Bar, no matter how highly placed he may be 
in the profession, is at liberty to refuse a Judge¬ 
ship when it is offered to him, and, therefore, 
it is but fair that for the number of Judges 
recruited for every High Court from outside, 
an equal number of leading members of the 
Bar in that Province should be given an op¬ 
portunity of serving in the other High Courts. 
I have no doubt in my mind that these inter¬ 
provincial appointments would be a great blessing. 
They would ensure the existence of an element 
on the Bench with complete detachment to local 
environment. The office of a Judge necessarily 
entails some aloofness, some dignified isolation, 
and I am sure—and I speak from personal 
knowledge—that Judges who come from other 
provinces will find in their new sphere of public 
service peace of mind and absence of all em¬ 
barrassment which may not he always available 
to them in their own home province. I do not 
by any means rule out every appointment from 
the local Bar to the local High Court. I am 
contending only for a proportion at least of 
such appointments to go to Advocates hailing 
from other provinces. This scheme, however, 


necessitates that the language of each High 
Court should be the common national language. 
Otherwise the scheme will not work at all. It 
would be difficult for instance to secure a Judge 
from outside for Tamilnad and having such 
complete mastery over Tamil as to he able to 
take part in the arguments in Tamil and deliver 
judgments in Tamil. I shall not pursue this 
matter further. I shall just repeat once again 
that this question of a common language for 
all the High Courts in India is, in my opinion, 
a matter of the most tremendous importance 
to the growth and development of our legal 
institutions, and indeed the development of 
our law itself, because we shall now have to 
free ourselves from the clutches of the English 
law and the English precedents. We must stand 
on our own feet and rely more and more on 
our own legal and intellectual resources. 

I do not propose to detain you here with any 
discussion as to what our national language 
should be. That is a matter on which the Con¬ 
stituent Assembly will pronounce with con¬ 
clusive authority. But I should like just to say 
a word about those who have a partiality for 
English. It seems to me that for those of us 
who have been brought up in what I may call 
the English tradition, it may be somewhat 
difficult to visualise the shape of things to come. 
But I have not the slightest doubt that the 
English language must come down from the 
high pedestal which it has so far occupied in 
India. We may continue to use it for inter¬ 
national intercourse. Every educated Indian 
should acquire proficiency in it for that purpose, 
because undoubtedly it is one of the leading 
modern languages in the world. But that is 
a quite different matter. You have thousands 
of Frenchmen, Germans, Italians and South 
Americans, who know English—of a sort. Our 
familiarity with that language is due directly 
to the British Rule in India. With'the dis¬ 
appearance of that rule, the incentive which 
possessed your life and mine to become profi¬ 
cient in English will have completely vanished, 
and it seems to me almost absurd to imagine 
that the Indian people can possibly continue 
to use English as the medium of intercouse 
among themselves in India. Our national 
language, therefore, must be one of Indian 
stock, and to make that national language 
prevalent all over India, either it should by 
commod consent be prescribed for official use 
in the Courts in every province, or it should 
be one which would inspire reverence and affec¬ 
tion and make a strong appeal to the public 
mind all over India. 

I imagine all central legislation wiU be in 
the national language and national interest and 
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public policy would demand that the language 
in which we draw up our Statutes is a language 
adapted for the purpose of legislation. It should 
be worthy of clothing the laws of free India. 

I sometimes love to dwell upon the conditions 
which I anticipate will soon develop in our 
superior law Courts, the High Court in the 
Province and the Federal Court at the Centre. 
Generations of Indian lawyers have looked 
upon with the devotion of a worshipper looking 
upon his deity in the Temple, devotion almost 
amounting to awe, on the text-books of English 
Haw and of myriads of precedents in the 
English Law Reports. Consciously or uncons¬ 
ciously for the last 150 years we have imbibed 
notions of English jurisprudence. The Judicial 
Committee of the Privy Council has been the 
arbiter of our judicial destinies, and all our 
legislation has been mostly modelled upon 
English law and Statutes. The Judicial Commit¬ 
tee has no doubt warned Indian Judges against 
following too slavishly the J^iglish precedents. 
Over and over again it has been said that the 
English Law of real Property has its origin in 
local conditions which have never existed in 
India. But these warnings have often failed and 
we have frequently succumbed to the charm of 
English legal text-books and Case Law. I hope 
all this will now be changed. The Indian legal 
genius will for Ihe first time have the opportu¬ 
nity to blossom and llower unaided in its own 
atmosphere. I do hope that Indian lawyers will 
turn with respect and reverence to their own 
ancient sources. It is generally not realised that 
we possess a system of jurisprudence complete 
in itself and as just and fair between man and 
man as any other system in any part of the 
world. It is true that because our British Rulers 
decided to enforce the personal law of the Hindu 
and the Muslim only in regard to particular 
matters, those branches of the law are more 
familiar^o us. But if anybody imagines that 
the Hindu Law only consists of what was 
enforced in the Anglo-Indian Courts and there 
was nothing else, ho is sadly mistaken. 

The establishment of a High Court in Utkal 
Will of necessity lead to the creation of a strong 
High Court Bar in the Province. The Circuit 
Couit was not conducive to that achievement. 

I trust that the High Court Bar will attract 
competent seniors as well as many industrious 
young men from the various districts of Orissa, 
both old and new. I fear people do not realise 
how imperative is the need for a strong inde¬ 
pendent and talented Bar for the proper admi¬ 
nistration of justice. In a sense the Indian Bar 
as we see it to day is a gift of the British 
Ku ers of India. They sought to reproduce the 
system of administration of justice as well as 


the institutions with which they were familiar 
in their own country. And in England, the 
Bench and Bar are the two facets of an indivi¬ 
sible picture. The lawyers of India have played 
a momentous part in the great struggle for 
freedom. Not only were they in the forefront of 
the national movement when Congress was 
wedded to constitutionalism, but when it took, 
under the leadership and inspiration of Gandhiji 
to non-violent, non-co-operation and direct 
action, even then the lawyers of India held the 
flag high. What great names leap to the mind 
when one thinks of the lawyers of India, the 
great Advocates in the great cause of freedom, 
Pandit Motilal Nehru and Chittaranjan Das, 
Pandit Madan Mohan Malaviya, the great Lala 
Lajpat Rai and a host of others in every pro- 
vince. And now that India is free, lawyers are 
at the helm of afifairs. 

Pandit Jawabarlal Nehru and Sardar Vallabh- 
hhai Patel and Dr. Rajendra Prasad and Sri 
Rajagopalachari—what a galaxy of talents—all 
started life in the legal profession. It will, how¬ 
ever, be a fatal mistake to suppose that now 
that independence has been achieved, and the 
immediate task of the moment is the reconstruc¬ 
tion of India and development of its material 
resources, the lawyers of India have to play a 
comparatively unimportant part in our national 
economy. Please remember that while material 
advancement and economic prosperity are good 
things, freedom, freedom from fear, personal 
liberty and freedom of speech and of association 
is the very breath of national life. Without free, 
doiu every thing else is dust and ashes and it ia 
the priceless privilege of lawyers to assist the 
citizen in ensuring and pursuing and enjoying 
freedom in all its a3i:)eot3. The noble dictum 
that eternal vigilance is the price of liberty ia 
true not only when liberty has been lost and has 
to be regained, it is still more true when liberty 
has been achieved and we have to guard it not 
only from external aggression but also from the 
new despotism of bureaucracies, and the high¬ 
handedness of arbitrary executives. The Courts 
are the bulwarks of freedom and the Bench and 
the Har are the twins which sustain the fabric of 
these mighty bulwarks. Advocates have to dis¬ 
charge tlieir duties fearlessly—fearless of the 
frowns of those in^executive authority or even 
the frowns of Judges. I know of no nobler asser¬ 
tion from the Bar than that made by the great 
Erskin when ho said to the Judge. ‘‘My Lord, 
I am hero appearing as an Advocate for a 
brother citizen, I know my duty, and I shall do 
Lordship may do your' duty as yon 
like, lhat is the spirit which I pray may 
sustain the lawyei's of Orissa to-day and foi 
generations to come. 
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As an old hand in the profession, I am often 
asked by young friends about the secret of suc¬ 
cess and my answer is always short and direct. 
This profession requires a certain definite apti¬ 
tude and a certain mental apparatus. If you 
find that God Almighty has not equipped you 
with that aptitude and that apparatus, then I 
suggest that the sooner you bid the profession 
good-bye, the better it will be for all concerned. 
But if you find that you possess these pre-requi¬ 
sites, then the only secret that I know of is that 
you should always, invariably and every time, 
set the interest of the client above your personal 
interest, no matter what the temptation may be, 
and whatever may befall. In the discharge of 
your duties in an honourable decent way, his 
interest should come first, always and every 
time, and your own interest last, always, and 
every time. Every client, no matter who he 
may be, be he an industrial magnate or a large 
landed proprietor or a simple illiterate cultiva¬ 
tor of the soil, quickly as if by instinct sizes up 
bis legal adviser so far as this particular attri¬ 
bute is concerned, and if he is satisfied that in 
his pleader he has got a selfless dependable 
friend, then you may take it from me that your 
success, even though your intellect may not be 
very brilliant, is assured. 

Vast responsibilities now rest upon the legal 
profession in the various fields of constructive 
endeavour, particularly in the sphere of legisla¬ 
tion and judicial procedure in the Law Courts. 
The great Codes of Civil and Criminal Pro¬ 
cedure are really remarkable and are imbued 
with a single-minded desire to promote justice 
between man and man, but the criticism is 
valid that the procedure enjoined is complex 
and is unsuitable to the local conditions in 
India and our ancient institutions. In England 
for centuries there was a well directed tendency 
for centralisation of administration of justice. 
After all England was a very small country 
and up to the year 1800 its population was 
something like the present population of Orissa 
(the States combined). We in India on the 
other hand have always favoured decentralisa¬ 
tion. The great village communities throughout 
the land administered justice expeditiously and 
on the spot in their own villages, and I have no 
doubt that this method suppressed perjuries and 
forgeries. The village panchayat sitting in 
the village in the presence of the village com¬ 
munity as a whole not only inspired confidence 
and trust but also inspired terror in the mind 
of the evil-doer and his false witnesses. The 
British Eulers centralised the administration of 
justice and in doing so practically killed our 
village institutions. They enacted great proce¬ 
dural codes, hut centralised judicial administra¬ 


tion miles away from the scene of occurrence or 
the homes of the private litigants encouraged 
false cases and baseless harassing litigation. 
These centralised Courts, completely bereft of 
the wholesome influence of local public opinion 
seem, like indoor wards of a General Hospital, 
to be the haunts of dishonest parties and lying 
witnesses. India is still continuing to live in its 
villages and therefore the whole judicial system 
has to be modified and simplified so that it may 
serve its real end, viz., the pure administration 
of justice. I trust that you will welcome the 
trend which is now visible throughout India 
towards the vitalising of our village commu¬ 
nities and making them self-governing even in 
the sphere of administration of justice in petty 
cases. I am free to confess my great admiration 
and reverence for the institution of trial by 
jury. I know that many members of the Bar 
do not share my views, but I consider that this 
institution is a necessary concomitant of demo¬ 
cratic institution and representative Govern¬ 
ments. After all what does democracy consist 
in ? It means the Government of the people by 
the people for the people. It means that the 
people must he associated most intimaiely with 
the task of governing themselves and they must 
bear the responsibilities not only of executive 
government but also of the administration of 
justice. I know that it is idle to expect that 
false testimony from a Court of law can ever 
be eliminated, but the surest way to eliminate 
it in so far as it is humanly possible to do so is 
making public opinion detest the false witness, 
and this general detestation can only be created 
by throwing the burden of deciding simple 
questions of fact, both in criminal as well as 
civil litigation, on juries and panchayats. 

I sometimes think that in our pursuit for 
probabilities we overlook the vital importance 
of direct testimony by witnesses. There are two 
ways of dealing with direct testimony : one is 
to concentrate on what the witness has stated 
and to consider whether there is any sufficient 
reason to discard that testimony on the ground 
of partiality or unreliability of the witness. 
The other is to test the evidence in the light of 
the so-called probabilities of the case. After 
40 years experience at the Bar I have come to 
the conclusion that the second method is the 
most dangerous and is really often the cause of 
the conflicting decisions from Court to Court on 
a particular issue of fact. Probabilities of a case 
mean really nothing more than the reconstruc¬ 
tion of the case by a particular individual in 
accordance with his own notions of what must 
have happened, and such a reconstruction may 
differ from individual to individual according 
to his preconceived notions of the working of 
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Liuman nature and bis own personal idiosync- 
raises. Commonsense, supposed to be common, 
is a rare endowment indeed. Probabilities of the 
case are, therefore, nothing but speculations 
while direct evidence, if believed, is a sure and 
certain path in the search for truth. It does not 
require much book learning to enable anyone to 
determine for himself whether a particular 
witness before him is telling tha truth or not, 
and if the tribunal, like a jury, consists of many 
persons, in my opinion the chances of its 
reaching the truth are bright indeed. I would 
personally, therefore, strongly favaur constitu- 
tion of strong trial Courts aided by Juries and 
then a drastic curtailment in the right to a series 
of appeals from Court to Court, 

I am fully aware that my partiality for what 
may be called judicial panchayats in the rural 
areas is not shared by many members of the 
Bar. I would have gladly bowed to their opinion 
in this matter, but I have an innate feeling that 
in a free India, only if w’o were true to ourselves 
and educate our masters well, VfQ would find 
these panchayats efficient instruments for ad¬ 
ministration of justice cheaply, expeditiously and 
satisfactorily. Speaking quite frankly, talks 
about a variety of legal reforms leave me rather 
cold. The most urgent reform in my opinion is 
the necessity of diminishing the evils which flow 
in this country from perjury. It is almost a 
super-human task for a Judge to arrive at the 
truth through the masses of falsehood, and, with 
all due diffidence, I think the present centralised 
system of administration of justice cannot cure 
this evil. It can only he cured by rousing public 
opinion against it, and that can only be done in 
my opinion by decentralizing the administra¬ 
tion of justice, and, so far as village disputes are 
concerned, by throwing the burden of settling 
these disputes on to the people themselves. Then 
and then only you will impose some sort of an 
effective check upon perjury. False witnesses 
will not dare to tell lies in front of their own 
brothers and sisters in the village. In bygone 
days Indians were noted for their truthfulness 
and all travellers from abroad have noticed 
with wonder and admiration this trait of Indian 
character. Disregard of truth and readiness to 
tell lies in a Court of law is one of the results of 
foreign domination which is destructive of 
national character. The administration of justice, 
not being the concern of the people themselves 
but an imposition of alien authority, to cheat 
the law and the Judge by telling skilful lies is 
supposed to 1)6 as free from blame, if not even 
meritorious, as it is to cheat the customs. I feel 
that in a free India when i^eople realise that to 
administer justice in village all airs is their own 
sole concern and not somebody olse*s from 
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outside, both public as well as individual cons¬ 
cience will be awakened and the stream of 
justice will flow limpid and free from most of 
its present impurities. 

All this applies, with equal force, to the 
institution of trial by jury. There is everywhere 
a perfectly reasonable demand for the separa¬ 
tion of judicial and executive functions. That 
separation will, I hope, be effected in a very 
short time, but can you conceive of any tribunal 
more fearless, more independent, more impartial 
than that of a jury ? A jury is selected for a 
particular case and then, after the trial is over, 
disperses, the jurors having nothing to fear and 
nothing to expect if they decide the case one 
way or the other. To protect a citizen against 
official tyranny and oppression, I know of no 
higher tribunal on the face of the earth than a 
good honest God-fearing jury. It is not for 
nothing that in England and U. S. A. the right 
of trial by jury is sacrosanct and is prized and 
cherished as the greatest safeguard for the life 
and liberty of the individual citizen. 

I imagine many topics concerning the welfare 
of the Bar and the organisation of the legal 
profession will engage your attention. You will, 
when you consider these matters, no doubt give 
full effect to the changes brought about by the 
bloodless revolution in India. Most of the 
slogans of ancient days have now lost all their 
meaning. When people found, as I fonnd in 
my earlier days, junior I. C. S. Magistrates 
functioning as District and Sessions Judges with 
very hazy notions of civil law, there was great 
substance in the demand that appointments to 
the judicial services should be made from the 

Bar, but now the entire judiciary_and in the 

word judiciary I include your Munsifs and 
Magistrates. Civil Judges and Sessions Judges— 
will bo recruited from amongst persons legally 
well qualified. The problem is a fairly complex 
one. A competent judiciary and an equally 
competent and experienced Bar must go together 
band in hand and inside the judicial service a 
system must be devised by which the fullest 
incentive is afforded to industry and merit. It 
is commonly supposed that experience coupled 
with merit is a qualification for preferment, 
and habits of judicial aloofness and detachment 
which a judicial officer acquires from the very 
beginning in his service should be, if anything 
valuable and fit him for discharging more one¬ 
rous judicial responsibilities. You will also con¬ 
sider whether practice at the Bar for a mini¬ 
mum number of years should or should not be 
a prerequisite to appointments as Munsifs and 
Magistrates. We all fully realise that there should 
not be any rivaliy or’unhealthy competition 
about these matters between the Bench and the 
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Bar. They both form an indivisible whole to run tion that the lawyers can be of invaluable aid to 

the judicial machinery smoothly, and therefore all legislators, to help them in expressing their 

I would beg of you in this Conference to come intentions in accurate and precise language, 

to your conclusions, keeping in view the welfare Complaints are not seldom made that the 
of the legal profession as a whole, of which both system of legal education in vogue in India re- 
Bench and Bar are component parts. quires considerable examination and modi- 

No one will deny that lawyers do not cease to fication. This examination will have become 

be citizens. If anything, they become better qua- much more necessary now that the almost cru- 

lided to exercise the right of citizenship and shing burden of English law will have been 

as lawyers they should play their full and effec- lifted from our jurisprudence. I do not intend 

tive part in shaping the course of legislation, to decry the merits of western jurisprudence, 

Ifou should influence policies as well as the fra- but then we should not limit ourselves to one 

mmg of legislative enactments. We all know the particular source. We should endeavour to irri- 

grave difficulties which arise in the law Courts gate our fields from all streams that flow in the 

out of hasty, ill-considered and loosely-worded valley. The Indian law student should study 

legislation. It would be most desirable if the not only the English law but the jurisprudence 

Central Bar Association, aided by the District of his own country as well as of other countries 

iBar Association, were to appoint standing com- in the world. 

mitteea whose function it would be to closely I shall now end these desultory observations 
flCrutinize aU Bills brought before Legislative by thanking you once again for your kindness 

Assemblies and to submit comments thereupon and courtesy and by offering my best wishes 

before they are finally enacted by the Legis- for the success of your labours. I hope your 

latore. It is not what the Legislature intends, deliberation and resolutions will promote the 

but it is what it is able to express adequately in administration of justice as well as the welfare 

words that really counts, and it is in that direc- of the legal profession in Orissa. 


INDIA ACT No. XXYIII OF 1946. 

(/)y K. B. Gajendeagadkar, b. a. (hohs.), ll. b., Pleader, Satara City.) 


% 

This Act la called the Hindu. Marriage Dis¬ 
abilities Removal Act, 1946. It received the 
assent of the Governor. General on 22 - 11-1946 
and has become the Law in the Country from 

that date. 

Before the passing of this Act, a Hindu could 
not marry a girl of the same Gotra or Pravara 
rule had often been a barrier which was 
iried to be surmounted by some persons bj 
following the procedure of getting the girl adopt¬ 
ed by a stranger of a different Gotra. This car 
only be done under the rule of custom (48 Bom 
Xi. B. 196^) though legally adoption of a girl is 
not allowed under Hindu law. Public opinion ir 

*8 Bom. L. E, 196 : 33 A. I. R. 1946 Bom 
^7 : 227 I. C. 680, Madhorao Raghavendra v 
-Kaghavendrarao. 
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favour of the modification of this archaic rule 
has necessitated legislation. Even the highest 
judicial authority was entirely in favour of the 
Legislation in this respect. Gajendragadkar J. 
observes in his judgment: 

“la such a case it is obviously the duty of the Legis¬ 
lature to interveae and amend the material portions of 
the Hindu law so as to make them consistent with the 
custom and usage prevailing in society and thus help 
to place the Hindu law of marriage on a more rational 
basis 48 Bom. L. B. 196.1 

2 . This Act is a short Act of only two sec¬ 
tions. The first section gives the short title and 
extent of the Act. Then there remains only one 

section viz. section 2 which says : 

“Notwithstanding any text, rule or interpretation of 
Hindu law a marriage between Hindus, which is othef- 
wise valid shall not be invalid by reason only of the 
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fact that tbe parlies tberelo (a) belong to the Bame 
(iotra or Pravara or (b) belong to difierent sub-divisions 
of the Fame caste." 

The Act, in short seeks to remove the prohibi¬ 
tion on marriage amongst Hindus between two 
persons of the same Gotra and between persons 
belonging to different sub-divisions of tbe same 
caste. 

This question of "Sagotra Marriages” has been 
very exhaustively dealt with by tbe present 
writer in his two elaborate articles on tbe same 
subject published in tbe issues of tbe Bombay 
Law Reporter, 16-8-1040 and tbe Bombay Law 
Journal, August 1941. The whole position re¬ 
garding Sagotra marriages can be well sum- 
raarized in tbe following few words. The present 
day rule prohibiting marriages between persons 
of tbe same Gotra was unknown to Society for 
a long time. It does not go back to a period 
much earlier than COO B.c. and is probably due 
to tbe influence of a cognate custom prevailing 
amongst non-Aiyans which interdicted marriages 
amongst worshippers of the same totem. The 
provision first appears in Gribya Sutra Litera- 
ture and is accepted by later writers. A sagotra 
marriage was very seriously viewed by Smriti and 
Nibanda writers who could never think of valida¬ 
ting it by applying tbe principle of jactum valet. 

The prohibition based on Gotra is said by 
orthodox people to be prescribed upon unseen 
grounds and so they argue must be held to be 
absolute and must not admit of evasion by any¬ 
one calling himself a Vedic Brahmin. This argu¬ 
ment is far-fetched and fallacious. Gajendragadkar 
J, has given a satisfactory answer to this argument 

in his exhaustive judgment reported in 48 Bom. 

L, R. 196.^ It must be admitted that everybody 
has now given up tbe ancient cult of Grihya and 
hhrouta fires and when hundreds of other inno¬ 
vations have been accepted without demur, there 
is hardly any justification for sticking to this 
one remnant of ancient practices. This enact¬ 
ment was therefore urgently called for. In the 
clause it is said that "a marviage which isothei'- 
wise valid shall not be invalid” indicating there, 
by that prohibition against Sapinda marriages 
must be respected. It would have been better if 
this point had been made more explicit in tbe 
Act itself by inserting an additional clause that 
parties to a marriage must not however be re¬ 
lated to each other within the prohibited degrees 
of consanguinity. This Act must not certainly 
affect the rule of prohibition based upon Sapinda 
relationship between parties to a marriage. 

Another point for consideration is whether 
this Act has any retrospective 
Sagotra marriage celebrated under '^dic* mV ^ 
before tbe passing of this Act be valid?I4h^ 

present writer humbly thinks tbat ^t'l5»elSjdilId 




absolutely be no objection for giving retrospec¬ 
tive effect to this Act but the wording "shall be- 
invalid” indicates that it has no retrospective 
effect and that such marriages celebrated^ before 
tbe passing of this Act will not be valid other, 
wise. After the words “sball not be invalid" 
some such words as "shall not be deemed to 
have been invalid” are necessary. Some such 
amendment is urgently called for to remove this- 
doubt. 

The other clause in this Bill seeks to removo 
the ban on marriages between persons belonging 
to different sub-divisions of the same caste. This 
clause is really redundant. There is no legal 
prohibition against marriages betw^een persons 
belonging to different sub-divisions of the same 
caste. Tbe Privy Council in 88 Bom. L. b. 751 * 
has held that a marriage betw’een persons 
belonging to sub-divisions of the same Varna is 
valid. In that judgment it is stated that the 
Sha^tras dealing with Hindu Law of marriage 
do not contain any injunction forbidding mar¬ 
riages between persons belonging to different 
divisions of the same Varna. There exists no 
doubt a disinclination to marry outside one’s 
sub-caste, inspired probably by social prejudice 
but it cannot be seriously maintained that there 
is any custom which has acquired force of Law, 

It is a matter of surprise really that the lata 
Lokmanya B. G. Tilak advocated this reform of 
marriages between persons of different sub-castes 
of the same Varna as far back as 1880 in one of 
his articles in Kesari: rirfc "Writings of Lokmanya 
Tilak vol. iv, p 6. In this article be has proved 
by means of instances and quotations from 
authoritative W’ritings that there is absolutely no 
prohibition for marriages between persons of suh- 
castes of the same caste. Tbe Peshwns who were 
Konkansthas set an example to the common 
people by taking in marriage girls belonging to 

Deshastbas and Karbada families_the other 

sub-castes of the Brahmin community. Moro 
than sixty years have elapsed since Tilak advo¬ 
cated this reform. Still the public has not yei 
taken to this wholesome reform very seriously; 

Indeed general public are always very conserva. 
tive. 

It should be observed that this Act is a per* 
missive measure like the Hindu Widows’ Re- 
marriage Act and no compulsion would bo 
practised on anybody. The only advantage of 
this Act is that the field for selection of tbo 
bride and bride-groom will considerably be en¬ 
larged and those that are inclined to take advan¬ 
tage of this Act may do so. This Act has done 
muplj -needed and long overdue reform. 

■ L. R. 761 : 23 A. I. B. 1936 V, C. 

198 : 68 All. 897 : 63 I. A. 295: 162 I. C. 993 (P. C.K 
Gopikrisbna Mt. Gaggo. 
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'J948 Sections 24 to 27 of the Indian Evidence Act Journal 31 

[bxj V. B. Baju, I.C. S., Diatricti and Sessions Judge, Surat.) 


Two conflicting views have been expressed as 
to the scope of S. 27, Evidence Act. According 
to one view, S. 27 is a proviso only to S. 26 and 
not to Ss. 24 and 25. The weight of authority is 
in favour of the opposite view according to 
which S. 27 is a proviso to all the three sections 
24 to 26 ; see 56 Bom. 172,^ 45 Cal. 567,^ 59 Gal. 
1040,^ 31 ALL. 592'^ and A. I. E. 1942 Pat. 156.® 

But the question may have to be reconsidered 
because the Privy Council has observed in 66 
I. A. 66®“ that S. 27 seems to be intended to be 
a proviso to S, 26. The question whether S. 27 
was or was not a proviso to Sa. 24 and 25 was 
not at all considered by the Privy Council be- 
cause it was not necessary. Nevertheless it is 
reasonable to infer that if the Privy Council had 
thought that S. 27 was intended to be a proviso 
io S3. 26 and 24 and 25, their Lordships would 
have said so and would not have merely referred 
to S. 26. 

I venture to put forward a third .view that 
S- 27 is a proviso to S3. 24 and 26 and not to 
section 25. 

The preponderance of the authority of High 
'Courts is in favour of the view that S. 27 quali¬ 
fies not merely s. 26 but also Ss. 24 and 25. But, 
I may be pardoned for observing that no con¬ 
vincing reasons have been given. 

In 59 Cal. 1040* decided by Rankin C. J. and 
Ghose J. the latter gave no reasons but observed 
, as follows ; 

“That being so, we have now to consider whether, 
under the provisions of S. 27, Evidence Act, those state¬ 
ments were admissible in evidence. I do not wish to 
cite many cases; bub it is now clear beyond all dispute 
Ihat S. 27 is one of those sections which control the 
three earlier sections namely, Ss. 24, 25 and 26. In the 
last mentioned sections danger of admitting confessions 
made to Police Officers or when in police custody is 
clearly pointed out. But although such confessions are 
inadmissible under the law, that is, under the sections 
which I have just mentioned they may, in certain cir- 
camstances lead to the discovery of the facts, etc., in 
consequence of the information received from the per¬ 
sona in custody. Therefore, the 6rst thing that has got 
to be ascertained before S. 27, Evidence Act, can be 
applied, is to End out whether or not the information 
such as it was which led to the discovery of certain 

1. (’32) 56 Bom. 172 : 19 A.I.R. 1932 Bom. 286 : 137 
I. G. 174 : 33 Cr.L.J. 396, Gaou Chandra v. Emperor. 

2. (*18) 45 Cal. 557 : 5 A. I. R. 1918 Cal. 88 : 44 1. C. 
S21: 19 Or. L. J. 305, Amiruddin v. Emperor. 

3. (*32) 59 Cal. 1040 : 19 A, I. R. 1932 Cal. 297 : 138 
I. C. 116 : 33 Cr.L.J. 546, Durlav Namasudra v. 
Emperor. 

4. (*09) 31 All. 592 : 3 I. C. 975 : 10 Cr. L. J. 439 
(P. B.), Misti V. Emperor. 

5. (’42) 29 A. I. R. 1942 Pat. 156 : 200 I. C. 208 : 43 
Cc. L. J. 615, Adhik Lai v. Emperor. 

5a. (’39) 66 1. A. 66 : 26 A. [. R. 1939 P. C. 47 : 18 
Pat 234:lJj.R.(1939)Kar.P.C. 123:1941 Rang.L.R. 
789» : 180 I. C. 1 : 40 Cr. L. J. 364 (P. C.), Pakala 
tlarayaoswami v. Emperor. 


other facts came from a person in the custody of a 
Police Officer. If such information has not come from 
a person in the custody of a Police Officer or has come 
from a person not in the custody of a Police Officer, 
then S. 27 would hit the admissibility of such state¬ 
ment in evidence and under no circumstances, that I 
can think of, having regard to the provisions of the 
law, is such a statement admissible in evidence.” 

Rankin C. J. observed as follows : 

‘‘I would only point out that this case is a very good 
illustration of the necessity of Ss. 24 to 27, Evidence 
Act, being redrafted. As my learned brother has pointed 
out, it has been decided by the highest authority that 
S. 27 is not a mere proviso to S. 26 but cuts down the 
operation of Ss. 24 and 25 as well, it is a curious sec¬ 
tion because while it begins with a proviso, it is an 
independent section and it repeats some of the condi¬ 
tions mentioned in S. 26. But though it is now well 
held that it is an exception to Ss. 24 and 25, there are 
elements of paradox in that contention. The first con¬ 
sequence is that a part of the statement may be given 
in evidence although it is under S. 24 induced by threat 
or promise—if something has been discovered in conse¬ 
quence of that part of the statement. The present case 
illustrates another matter. What was said in this case 
was said to the police. It was, therefore, not allowed to 
go in evidence by S. 25 and the consequence of holding 
that S. 27 is not a mere exception to S. 26 is this; that 
in a case like the present where the confession was 
made to the police, if the man was at liberty at the 
time he was speaking, what he said should not be 
admitted in evidence even though something was dis¬ 
covered as a result of it. That is the present case. It 
cannot be admitted in evidence, because the man was 
not in custody, which of course is thoroughly absurd. 
There might be reason in saying that if a man is in 
custody what be may have said cannot be admitted, 
but there can be none at all in saying that it is inadmis¬ 
sible in evidence against him because he is not in 
custody. Yet this is the consequence of saying that 
S. 27 is mote than a proviso to S. 26. It is, however, 
well held by authority that that is so; and, until the 
legislation takes the matter in hand the paradox ex¬ 
pressed in the present case will continue to be law. 
There seems to me to be nothing in S. 24 or S. 25 to 
prevent evidence being given : ‘In consequence of some¬ 
thing said by the accused I went to such and such a 
place and there found the body of the deceased.’ In 
cases under S. 27 the witness may go further and give 
the relevant part of the confession.” 

In 45 cal. 557* also no reasons have been given 
apart from a reference to the supposed policy of 

the Legislature. Teunon J. observed as follows: 

“If, however, the question does arise in that case I 
am of opinion that S. 27 qualifies not only S. 26 and 
S. 25 but also S. 24. All three sections lay down general 
rules excluding confessions. It is in my opinion un* 
necessary to discuss the policy which has led to the 
enactment of these rules. It is sufficient to say that the 
same broad grounds or principles appear to underline 
all three. In S. 27 follows an exception. The reason 
for making or providing this exception applies alike to 
each of the three preceding general rules. If the 
exception had been intended to apply only to &. 26 or 
only to Ss. 26 and 25, we should have expected to find 
this intention expressly stated or to find the exception 
embodied in those two sections or in S. 26 alone. Fur¬ 
ther, the position of S. 28 which is also in the nature 
of an exertion to S, 24 supports this view. I therefore 
hold that when a confession as a whole is excluded 
whether by reason of the provisions of S. 26 or of S. 25 
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or of S. 21. so much of the inforDiatioD given by the 
pereon making Ibe confession when accueed and in 
custody, as distinctly relates to a relevant fact thereby 
discovered becomes admissible.” 

The second Judge, Shamsul Huda J. observed 
as follows ; 

‘‘The question is res inlegva so far as this Court is 
concerned, but there is an important decision of the 
lull Bench of Ibe Allahabad High Court in 6 All. 509® 
in which tbe question whether S. 27 controls S. 25, 
Evidence Act, was fully discussed, and that decision 
has an important bearing on the decision of the present 
question. It was held by tbe majority of the Full 
Bench that S. 27 controls S. 25, while the opposite 
view, viz., that it was a proviso to the next preceding 
section only, was maintained in an equally exhaustive 
judgment by Mahmood J. Tbe reasons given for and 
against tbe view that S. 27 controls S. 25 also apply 
with equal force to the question whether that section 
likewise controls S. 24. Although at first sight it may 
appear somewhat anomalous that an accused person 
should be prejudiced by a statement made by him even 
against his own will, for it infringes one of the funda¬ 
mental principles of law that an act done by a person 
against his own will is not bis act, there is on tbe other 
hand the consideration that by whatever means obtained 
tbe statement receives a guarantee of it? autbentioity 
by the corroboration which the discovery leads to it. 
The considerations for and against the admissibility of 
such statement may be said to be equally balanced. If 
the policy of exclusion embodied in Ss. 25 and 26 is 
based on the unreliability of police officers deposing to 
incriminating statements made by accused persons, by 
reason of their being specially interested in tbe detec¬ 
tion of crime and by reason of the corrupt practices 
that prevailed in those days the d&ngcr is largely re** 
moved by confirmation afforded by the ‘‘discovery.*’ If, 
on the other hand, the exclusion is based on a desire to 
remove all temptations in (he way of police officers to 
obtain confessions by inducement, threat or torture, tbe 
discovery does not remove tbe danger. That both these 
considerations had their share in determining tbe pro¬ 
visions of Ss. 25 and 26 cannot be doubled. The fact 
however, that Ss. 25, 26 and 27 existed in the Code of 
Criminal Procedure uncontrolled by any express provi¬ 
sion such as we now have in S. 24, Evidence Act, may 
suggest tbe inference that by transferring those three 
sections from the Code of Criminal Procedure to the 
Evidence Act no change in the law was intended to bo 
introduced. But this argument is clearly fallacious as 
N. 24 laid down no now principle but embodied a well- 
established principle regulating the admissibility of 
confessions: and even before it was formally enacted as 
a rule of law in this country the principle governed 
these provisions of the Criminal Procedure Code even 
before their transfer to the Evidence Act of 1872. It 
appears, however, that tbe general principle derived 

6. ( 84) 0 All, 5Uy (l'M3.), Queen-Empress v. Babulal. 


from the English law was even under that law modified 
60 as to negative its application to confessions leadiniJ- 
10 “discovery” : Taylor’s Law of Evidence, S. 8247l' 
think therefore we ought to be guided by thededsion'ot 
the majority of the Full Bench of (he AUahabed Higlr 
Court and bold that S. 24, does not control S. 27.** 

Hi3 Lordship conceded that the considerations 
for and against the admissibility may be said to 
be equally balanced. In the Full Bench case in 
31 ALL. 692^ also no reasons have been given, 
Knox C. J., observed as follows after summariB- 
ing the provisions of Ss. 24 to 30: 

‘‘The object of S. 27, was to provide for the admia- 
sioD of evidence which, but for (he existence of thia 
section, could not in consequence of tbe prcceding- 
eections be admitted in evidence. By it information 
even if it amounted to a confession and was made ton. 
police officer under any circumstances, could be proved 
as against tbe accused, or rather so much of it cooldbe 
proved as related distinctly to the fact thereby disoo- 
vered." 

‘‘The learned counsel who appeared for the accused 
wished us to limit tbe force of S. 27 and to read it aa 
qualifying only S. 25 and not Ss. 24 and 25. We see- 
no ground for such limitation, and we hold that that 
section is a qualifying section to the three sections 
which immediately precede,” 

The question was discussed at great kngih in 
6 ALL. 509® but most of tbe arguments bad refor- 
ence to tbe history of the legislation on the snl^ecti 
the supposed policy of tbe legislature and Han 
advantage or disadvantage of taking either view* 
But tbe most important method of attacking the 
problem, namely, tbe application of principlesol 
construction and interpretation of statutes has 
been relegated to a minor place. In 66 Bom. 17S* 
the following observations were made : 

"The construction of S. 27, Evidence Act, may in a 
good many cases 1 think involve difficulty. The section 
is, both in form and in substance, a proviso on the pro* 
ceding sections. Section 25 provides that no confeesoo 
made to a police officer shall be proved as against a 
person accused of any offence. Then S. 26, makes an ei- 
copiion in respect of a confession recorded before a 
Magistrate, and then S. 27, introduces another exoflO* 
tion and provides that when any fact is deposed to iB 
discovered in consequence of information received Irom 
a person accused of any lofienco in the custody ot» 
police officer, so much of such information, whether it 
amounts to a confession or not, as relates distinctly to 
the fact thereby discovered may be proved.” 

But the quBstioD wbothor s, 27 is a proviso only 
to s. 2G or also to ss. 24 and 25 was not discussed 
in detail as k was not raised. 


REVIEWS 


(To he centnufd.) 


The Agra Pre-emption Act (U. P. Act 

No. XI of 1922) (ns amended by Act IX of 1929) 

with commentary by Pandit S. S. L. Pareek, 
li. A. LL, B., Vakil, Meerut, 1048, Price 
B8. lo/-. Copies to be had of the Author at 227 
West End Road, Meerut Cantonment. 

The right of pre-emption is a peculiar feature 
of Indian law relating to the transfer of pro. 
I>er^y in many parts of the country. The right 
IS. in its origin, an offspring of Muhammadan 


Jurisprudence and even now the Muhammadan 
law of Pre-emption applies where the parties 
are Muhammadans in those parts of India in 

which there is no general law or custom of pre¬ 
emption applicable to Muslims and nomMusHmSt 
But a custom of pre-emption has developed in 
various districts in India and where this is the 
case, the custom is applicable to Muslims and 
non-Muslims alike. Apart from this, we hate 
also statutory enactments recognising and re. 
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gulatirg the right of pre-emption and the Agra 
Pre-emption Act is an important instance of such 
legislation. The Act is a territorial law appli- 
cable to all communities whether Muslims or 
non-Muslims in the Agra Province. It supersedes 
much of the case-law on the subject of the 
customary law of pre-emption that was applic¬ 
able prior to the passing of the enactment. The 
present book claims to be an "exhaustive, 
analytical and up-to-date commentary on the 
Agra Pre-emption Act. ” In the Preface to the 
book, the author says that he has taken care to 
eliminate all the obsolete part of the previous 
case-law on the law of Pre-emption in the Pro¬ 
vince of Agra and at the same time to include 
such portions of it as are useful to elucidate the 
principles incorporated in the Act. If we may 
say so, this is really commendable work. The 
author has also-drawn all case law from other 
Provinces where necessary to elucidate the 
principles of the Act. The provisions of the law 
of pre-emption in the sister Province of Oudh 
contained in the Oudh Laws Act, 1876, as amend¬ 
ed up to date, have been given under the cognate 
provisions of the Act which forms the subject of 
this commentary. Legislative provisions, both 
Central and Provincial, bearing upon the 
working of the Act have also been given. The 
Appendix gives special provisions relating to 
procedure applicable to cases of pre-emption. 
The Commentary is lucid and presented under 
convenient headings under each section for 
which a synopsis is also given under each section 
for facility of reference. The book contains a 
foreword by Mr. B. R. James, 1.0. S., District and 
Sessions Judge, Meerut, and is dedicated to the 
Hon’ble Dr. Sita Ram, President, U. P. Legis- 
lative Council. 

The Law of Arbitration in India, being a 
Commentary on the Arbitration Act, 1940, hy 

Shambhu Datal Singh, m. a. ll. b., 2nd 

Edn. 1947, published by Ram Narayan Lai, 
Allahabad. Price Rs. 10 . 

In a country like ours with great possibilities 
for commercial and industrial developments in the 
near future, the law of Arbitration must have a 
greater and greater importance as time goes on. 
This law is, in our country, now contained in the 
Arbitration Act of 3940 which consolidates the 
entire law on the subject and applies to the 
whole of India and to all arbitrations. It repeals 
the Arbitration Act of 1899 and the Second Sche¬ 
dule of the Code of Civil Procedure, 1908. The 
Act is self-contained and includes provisions as 
to procedure and appeals also. The present is an 
analytical commentary on the Act of 1940 . So 
far as we have been able to see, we think, the 


notes have been carefully prepared and the 
exposition of the subject is clear and full. The 
author has also given a resume of the whole 
law of Arbitration in an Introduction which we 
are sure, will be found to be very useful for 
having a bird’s eye-view of the subject. The 
bare text of the Act is given separately for 
purposes of easy reference. The appendices con¬ 
tain, besides the repealed enactments, the 
Arbitration (Protocal and Convention) Act, 1937, 
the English Arbitration Acts and extracts from 
the Civil Justice Committee Report of 1924-25. 
One of the appendices also gives forms and 
precedents for agraements of reference, appli¬ 
cations, Order of reference, Award etc. The book 
contains a foreword by theHon^bie Mr. Justice 
R. L. Yorke, J. P., I. C. S., Judge of the Allaha¬ 
bad High Court. 

A Treatise on the Law relating to Minors, 

together with Commentary on Central and 
Bombay Acts concerning children hy M. W. 
Pradhan, B. sc. ll. b.. Advocate, published 
by N. M. Tripathi Ltd., Law Publishers, 
Princess Street, Bombay 2 , 1948. Price Rs. 15. 

The law relating to minors is scattered in 
different enactments and there is no single Act 
consolidating the whole law applicable to minors. 
For instance, we have the Guardians and Wards 
Act dealing with Guardianship matters, Order 32, 
Civil P. C. relating to suits by or against minors, 
provisions in the Contract Act relating to the 
contractual capacity of minors and so on. Besides^ 
personal systems of law like the Hindu Law also 
have a close bearing upon various aspects of the 
law relating to minors. The author has collected 
the entire law relating to minors in this Book. 
The mode of treatment adopted is one of a con¬ 
tinuous exposition, in the author’s own words, of 
the law under different heads. The relevant 
statute law and the judicial decisions bearing on 
it have been combined and the result has been 
summarised in the form of a narrative. Although 
reference has been amply made to the statute 
law, the relevant sections have not been given 
verbatim. We think the author would have done 
well to have given the text of the sections. W© 
greatly commend the system of marginal notes 
which the author has adopted and which facili¬ 
tates quick reference. The appendices give a 
number of Central and Bombay Acta dealing 
specially with children and their protection. The 
printing and get-up of the book are of a very 
high order. 

“Easements and Licences” by Krishna- 

NAND JoSHi, Advocate with a Foreword by 
Sir A. T. Harries, 2nd Edition, 1948, publi- 


l 
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^hed by the Eastern Law House Ltd,, Calcutta, 
Price Hs. 18. 

The law of Easements is one of the most 
difficult branches of law. In India, the law has 
been codified in the Easements Act of 1882, 
which however, does not apply to some Provinces. 
The treatment in this Book is general and the 
subject has been dealt with from the point of 
view of the whole of India. But the text of the 
Easements Act has been given and the Commen¬ 
tary on the Act constitutes the major part of the 
Book. The comments are clear and the discus, 
sion is lucid and exhaustive. The citation of case- 
law is full. The system of giving marginal 
headings adds very materially to the facility of 
reference. 

The scheme of the Book is mainly as follows: 
Firstly, a brief summary of the general law of 
Easements as applicable to Provinces where the 
Easements Act does not apply is given. Next, 
the Easements Act with the commentary .there¬ 
on is given and, finally, in part II of the Book. 

have various general topics of an extremely 
useful nature which are allied to the subject of 
easements, such as the right to light, rights in 
regard to water, air, projections, party-walls, 
privacy and so on. We feel that this part of the 
Book is particularly attractive. The printing 
and the get-up of the Book are admirable. 


Medical Jurisprudence and Toxicology 
hij Jaising P. Modi. l. b.o. p. &s. (Edin), 
li. R. F. p. s. (Glasgow), Ninth Edition, 1947 
Published by N. M. Tripathi Ltd., Bombay, 
Price Rs. 21.8, 

The fact that this Book has gone through 
nine editions till now itself speaks to the re¬ 
markable degree of popularity achieved by it. 
Although the Book was originally prepared as a 
text book for students reading in Medical 
Schools and Colleges, it includes a good deal of 
matter which would be useful to medical and 
legal practitioners. The Author is a medical 
jurist and a teacher of medical Jurisprudence, 
whose experience in the line extends over a 
period of more than thirty years. The Drug 
Rules made under the Drugs Act, 1940 and the 
Pharmacy Bill published in the Gazette of India 
of 8-12-1946, have been given in this Edition. A 
new section on D. D. T. has been added. Further, 
some new illustrations and interesting medico, 
legal cases have been incorporated, keeping in 
mind the practical requirements of medical stu¬ 
dents, medical practitioners, lawyers, judges and 
police officers. The appendices contain copies of 
Government Orders in relation to medico-legal 
work and sections of the Evidence Act, Criminal 
Procedure Code, Penal Code, Lunacy Act, eto. 


which have a direct bearing on the subject dealt 
with by the Author, 

The book is divided into two aeotiong. 
Section 1 deals with Medical Jurisprudence and 
S. 2 deals with Toxicology. The book is profu- 
sely illustrated with documents and photographs. 
The discussion is clear and analytical throughout 
the book and the varied information which it con¬ 
tains is presented under convenient headings 
and in a form in which it can be easily-under¬ 
stood and referred to. The printing and the get- 
up of the book are of a very high standard. 

The Indian Contract Act, Sale of Goods 
Act and Partnership Act with notes by 
Trikamlal R. Desai, b. a., ll. b., uth 
Edition, edited by BiPiNCHANDBA J. Divan, 
Advocate (0. S) High Court Bombay and 
Ramanlal M. Kantawala, Advocate (0. S.) 
Bombay, published by Ratilal K. Dbsai, 
B. a. ll. b., Gandhi Road, Ahmedabad, 1948. 
Price RS. 12-8-0. 

Mr. Desai's text books of law for students are 
well-known. His book on Contract Act is 
perhaps the most important of them. The fact 
that the present edition is the fourteenth 
speaks volumes for the popularity of the book 
among students and its usefulness to them. As 
is well-known, what were originally parts of the 
Contract Act viz., the statutory provisions relat¬ 
ing to Sale of Goods and Partnership have now 
been separated from the Contract Act and have 
been re-enacted with additions and alterations 
as independent Acts dealing with the two 
branches of the law. This edition includes the 
main Contract Act as well as the Sale of Goods 
and Partnership Acts. The publication has been 
80 long in the field and is so well-known and 
popular that it hardly requires any introduction 
at our hands. Still, we should like to say that 
this volume before us is indeed a very attractive 
one and contains many features which are bound 
to make it very useful not only for students 
appearing for law examinations but also for 
lawyers. It is an undeniable fact that principles 
of law and fundamental and leading provisions 
relating to law are not automatioolly remem¬ 
bered by even' those who are engaged in the 
administration of justice in one capacity or the 
other. In our view, it will certainly not bo a 
waste of time for any one to now and then at 
least, just turn over the pages of students' bookd 
and refresh their memories on general prindpleB, 
apart from the intricacies and complexities o! 
case-law. For such a purpose, we feel that the 
book before us is eminently suited. The book 
contains a valuable introduotion whioh gives a 
brief survey of the general law of Contract 
This is followed by the three Acts with com* 



J948 Reviews Journal 35 


mentary. The notes are full but concise and 
clear. They are also well arranged under con- 
■venient headings with suitable typographical 
variations. Generally, all the important decisions, 
English and Indian have been noticed and con¬ 
sidered. The book contains several useful appen¬ 
dices.. These give brief and analytical summaries 
of the three Acts dealt with in the book and also 
other useful information. Appendix D gives in a 
nut-shell the salient points of difference between 
the English and Indian law of Contract. Appen- 
dix E in our view is especially useful containing 
as it does, a glossary of technical terms relating 
to the law of Contract. The glossary also includes 
Indian terms like kachi and paki adatia, ieji 
mandi etc. Finally. Appendix P gives a list of 
Latin maxims having a bearing on the law of Con¬ 
tract. We are glad to find that within the limits 
of a very handy publication much useful informa¬ 
tion of a varied nature is given in this volume. 

The Indian Contract Act of 1872 as 

amended up to date with principles and prece¬ 
dents by G. N. SiNHA. Advocate High Court 
Patna—Vol. II Ss. 51 to 123—1948— Price Rs. 20 
per volume. 

We have already reviewed in our pages the first 
Volume of this Publication. This, the second 
Volume (Ss. 61 to, 123) has been produced on the 
same lines. Sections 76 to 123 which deal with Sale 
of-Goods having been repealed, the volume really 
deals with only 25 sections, viz., Sections 51 to 
76. About 900 pages of Royal Octavo size, 
therefore, have been devoted for the commentary 
on these 25 Sections. This will indicate the spaci¬ 
ous elaborateness of treatment of the subject in 
the Book. 

The Bombay Industrial Relations Act 
(Bombay Act No. XI of 1947) Volume II— 
1948, by Prabhudas Balubhai Patwari, 

B. A. LL. B., Advocate High Court, Bombay 
assisted by Jaxantilal Bapalal Mehta, 
B. sc, LL. B., published by Bharti Sahitya Sangh 
Ltd,, Bombay and Ahmedabad—Price Rs. 14. 

We have already reviewed in our pages the 
first Volume of this publication and expressed our 
appreciation of its opportune character in the 
present phase of labour and capitalist relations 
in India. The Bombay Industrial Relations Act 
supersedes the Bombay Industrial Disputes Act 
of 1938, but the old Act has not ceased to be of 
interest as much of the case-law relates to it and 
as the Standing Orders which are still in force 
have been made under the old Act. The first 
volume contains the Bombay Industrial Rela¬ 
tions Act of 1947 with commentary. This, the 
second volume contains the Bombay Industrial 
Disputes Act of 1938 along with a comparative 


table of the corresponding sections so as to faci¬ 
litate a reference to the case-law under the 
previous Act. Standing Orders and the cases 
bearing on them have also been given, with Forms 
and Rules and Forma under the Act; and Indus¬ 
trial Court Regulations and Labour Court Rules 
and Forms etc. Valuable chapter on brief hints 
to employers and employees for urgent reference 
is another attractive feature of the volume. 

Lectures on Roman Law, by Prof. I. M. 
Nanavati, b. com.,ll. b., part time Professor, 
Sir Lallubhai A. Shah Law College. Ahmedabad 
with a foreword by Sjt. M. M. Thakore, B. A. 
LL. B., Advocate (0. S.), Principal, Sic L. A. 
Shah, Law College, Ahmedabad-; Sole Agents: 
Chandrakant 0. Vora, Law Book-Sellers and 
Law Publishers, Gandhi Road, Ahmedabad. 

We cannot say that we are admirers of cram- 
books or of “made-easies" even for the limited 
purpose of passing examinations. We are of the 
view that the years at the College or at the 
University are the best years for preparation 
for life and the law course ought not to be 
an exception to this principle if the students 
are sincere in their object of adopting law 
as their career. Having said this, we have 
to admit, at the same time, that as intro¬ 
ductions to a more serious and elaborate study 
of bigger text books, some kind of easier 
Manuals can have a useful role and in this lighto 
a small booklet on Roman Law may be wel¬ 
comed. The importance of Roman Law, as one 
of the bases of modern jurisprudence has been 
recognised in our Universities by making Roman 
Law a subject for study and examination. But 
the author of this booklet who is a Professor in 
a Law College and the Principal of the college 
have both expressed the view that the average 
student is not able to understand the standard 
text books on Roman Law and this is given as 
the genesis of this book, and as what prompted 
its publication. We hope that students preparing 
for examination will find the book useful for 
the purpose for which it is intended although, 
with regard to such of them as can spare the 
time and the labour, we would strongly urge 
that the study of a book like that of Moyle or 
Leage would amply repay them. 

Dholpur High Court Decisions 1943 & 
1944, containing Selected Criminal and Civil 
Cases determined by the High Court of Judicature 
at Dholpur, edited by DOLI Chand Govilla, 
Vakil. High Gourt, Dholpur, published under the 
Authority of Dholpur State Government by the 
Judicial Department, Dholpur State (Rajputana). 

Decisions of High Courts in out “States*’-have 
a special sanctity and binding force for Courts 
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anrl practitioDera in the respective States. Hence, 
the publication of law reports devoted to the 
decisions of each State is an essential need of 
the public administration of justice in the State. 
The number of decisions of reportable quality of 
the High Court in the State may not be many. 
But, for Judges and lawyers in the particular 
State, the importance of the decisions cannot be 
over-rated. The publication of the decisions of 
the High Court by the State, therefore, is a service 
to the judicial officers and lawyers in the State. 
The present venture is to be welcomed from 
this point of view'. It is a publication issued 
under the authority of the State Government of 
Dholpur by the Judicial Department. The vo- 
lume contains a very good subject index. 

The process of integration that has now been 
going on since the advent of independence would 
reduce the number of High Courts of States and 
we think that this would make the task of 
reporting a much easier one and also will con¬ 
duce to the evolution of a more uniform system 
of law and practice in the country. There are 
several States for which law reports have not 
been published, but we look forward, in the 
changed conditions brought into existence under 
the process of integration referred to above, to 
the publication of reports of all High Courts in 
the States also. 

- \ 

The Bombay Money-Lenders’ Act (Bombay 
Act 31 of 1947) with explanatory notes and 
commentary by B. K. Kulkarni, b. a. ll. b.. 
Pleader, Poona, with a Foreword by N.S. LOKCR, 
]^x-Judge, High Court, Bombay and Chief 
Justice, High Court, Kolhapur ist Edn. 1947 , 
Published by the author at Krishna Vihar, 
Poona 4, Price Rs, 4 . 

Although this is a small book, it is a very 
^useful publication and deals with a subject of 
every day importance affecting generally the 
whole population. Time and again, the necessity 
of controlling money-lending transactions has 
been acutely lelt in this country. As long ago 
fls the seventies of the last century, the unscru¬ 
pulous and fraudulent practices of money¬ 
lenders at the expense of poor and helpless 
agriculturists attracted the notice of the Govern¬ 
ment and eventually resulted in the Dekkhan 
Agriculturists Relief Act of 1879. Although this 
Act was very badly drafted and contained many 
serious defects, it shows that the Legislatures of 
the country have been battling against this evil 
of unscrupulous dealings by money-lenders for a 
long time. The Act of 1879 has subsequently 
been followed by the Bombay Acts of 1989 and 
1947 relating to the same subject, viz., relief to agri- 

cultural debtors in the Bombay Presidency. The 


Bombay Money-Lenders Act of 1947 is a general 
Act not confined to agricultural debtors. There are 
similar Acts in other Provinces, like the Bengal 
Money-Lenders Act of 1933. In the present 
edition of the Bombay Money-Lenders Act; the 
text of the Act, explanatory notes and com¬ 
mentary on the various sections have been given. 
The rules framed by the Government under the 
Act, as also the Statement of Objects and Rea- 
BODS and the Report of the Select Committee 
have been given in the appendices together with 
a list of scheduled Banks in India. 

The Bombay Money-Lenders Act 
Trumbaklal Kdshalji Dave, b. A.LL.B., 
Pleader, Published by Chandrakant Chiman. 

lal Vora, Law Publishers and Law Book¬ 
sellers, Gandhi Road Ahmedabad, 1st Edn. 1948, 
Price rs. 2 -4-0. 

This is another commentary on the Bombay 
Money-Lenders Act of 1947. The edition gives 
very brief notes on the different sections. 

Hindi Books; 

We have received the following books in Hindi: 

( 1 ) by Jaqdish Sharan 
Agrawal, b. a. ll. b., Vakil, Vice-Chairman 
Municipal Board, Bareli. Copies can be had of 

Office of Bareli Hindi Sabha, 365, Alamgirigunj, 
Bareli. 

This is a dictionary of law' terms with the 

original w'ords in English and their equivalents 
in Hindi. 

( 2 ) Edited by EAILASH 

Narayan Srivastava, b. a., ll. b.. Vakil, 
Fatehgadh (U. P.) Published by Indian-Lsw 
House Ltd., 17 Zero Road, Allahabad. 

This is another dictionary giving 
terms of law with their Hindi equivalents. The 
terms are given under different heads such as 
Hindu Law, Income-tax and so on. There is no 
doubt that in view of the movement for making 
Hindi onr Court language throughout India, such 
books are very useful. 

We have pleasure in bringing to the notice of 
our readers the following legal periodicals in 
Hindi. 

( 1 ) This gives law reports and is 
published by K. K. Page. Tilak Road. Nagpur. 
The annual subscription is Rs. 8. 

It is an all-India publication giving deoisionB 
of all the High Courts. Such publications have no 
doubt a promising future in this country as the 

language of the Courts will surely become Hindi 
in course of time. 

( 2 ) This is a monthly periodical 
Edited by Bhavani Prasad, M. A., Lti. B,, 
Published by Shri BATUKMANDIR, 616 '.MutUu 
Ganj, Allahabad. 


ALL 


THE 


4 


INDIA REPORTE 

JOURNAL SECTION 

1948 SEPTEMBER 


Sections 24 to 27 of the Indian Eyidence Act 

{by V. B, Raju, I.C.S., District and Sessions Judge, Surat.) 

(Continued from page 32.) 


Although, therefore, the weight of authority of 
the High Courts is in favour of the view that 
s. 27 qualifies not only S. 26 but also ss. 25 and 24, 
the view does not rest on the solid foundation of 
convincing reasons. Further, while the Privy 
Council has observed that S. 27 is a proviso to 
8. 26, it has not gone further and seems to have 
deliberately halted at that stage. 

Even those who held the view that 3. 27 was a 
proviso to all the three sections 24 to 26 realised that 
that view might lead to some absurdities: vide 
the observations of Rankin C. J., in 59 Gal. 1040.® 
But in some cases this difficulty was sought 
to be got over by holding that a person who 
goes to a police officer and voluntarily makes a 
statement, submits himself to the custody of a 
police officer {vide 49 Cal. 167,^ 12 Pat. 241® 
A. I. R. 1931 Lah. 278,® A. I. R. 1941 Nag. 86.^®) 
This view was not taken by the Madras High 
Court in A. I. R. 1942 Mad. 77^^ and is also incon- 
sistent with the scheme of the Evidence Act, 
sectians 25 and 26 of which make a clear dis¬ 
tinction between a confession made to a police 
officer and a confession made in the custody of 
a police officer. 

The paradox pointed out by Rankin G. J. there¬ 
fore remains and casta a serious doubt on the 
correctness of the view that S. 27 is an excep¬ 
tion also to S3. 24 and 25. 

I shall now proceed to give reasons for my 
view that S. 27 is an exception to Ss. 24 and 26 
and not to s. 25. 

A general provision stating when confessions 
(admissions) are relevant is found in S. 21. 
Section 24 is a general section stating when con- * 
fessions are irrelevant. Sections 21 to 24 are 
therefore both general, one relating to relevancy 
and other to irrelevancy. Section 25, is a special 

7. V22) 49 Cal. 167 : 9 A. I.R. 1922 Cal. 342 : 62 I. C. 
578 : 22 Cr. L. J. 562, Supdt. and Legal Remem- 
branoer of Legal Afiairs, Bengal v. Lalit Mohan. 

8 . (’33) 12 Pat. 241 : 20 A. I. R. 1933 Pat. 149 : 142 
I. C. 474 : 34 Cr, L, J. 349 (S, B.), Santokhl Beldar 
V. Emperor. 

9. (’31) 18 A. I. R. 1931 Lah. 278 : 181 1. C. 93 : 32 
Cr. L. J. 650, Jalla v. Emperor. 

10. (’41) 28 A.I.R. 1941 Nag. 86 : I.L.R. (1940) Nag. 
679 *. 193 I. C. 6 : 42 Cr. L. J. 390, Bbarosa v. 
Emperor. 

11. (’42) 29 A. I. R. 1942 Mad. 77 ; 196 I. C. 887 : 
43 Cr. L. J. 103, Chettiar Pillai v. Bamiab Tbevar. 
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provision for confessions made to police officers 
and so overrides both the general sections 21 and 24 
with the result that even when there is no induce¬ 
ment, threat or promise, a confession made to a 
police officer is irrelevant. Section 27 is also a 
special provision and so overrides the provision 
of S. 24 which is a general section. But S. 27 does 
not qualify S. 25 which is a special section. Every 
special section is a proviso to a general section; 
but a general section is not a proviso. 

When a general provision is followed by two 
special provisions, one after the other, the rational 
rule is to hold that the first special provision 
provides for certain special cases and the second 
special provision for certain other special cases 
not already provided for. A special provision 
overrides a general one but when there are two 
special provisions leading to contrary results 
they should be interpreted in such a way that 
both are not applicable to the same facts. For 
instance, if there are two special provisions one 
providing for a higher rate of tax and the other 
for a lower rate of tax, the two special provisions 
should be construed in such a way that one does 
not apply to the facts to which the other is 
applicable. 

In the Evidence Act we have two special 
provisions in Ss. 25 and 27, one permitting proof 
and the other prohibiting proof. In such a case, 
if possible, the special provisions should be con¬ 
strued in such a way that both are not applicable 
to the same case because both are special provi¬ 
sions. 

It is clear from the wording of Ss. 25 and 26, 
that a clear distinction is made between a 
confession made by a person to a police officer 
and a confession made in police custody. There 
can be no doubt that S. 26 does not apply to 
confession made by a person to a police officer 
even if the person making the confession be in 
the custody of a police officer notwithstanding that 
S. 26 refers to confessions made in police custody. 

Section 25 is a special provision for confessions 
made to police officers. In the following sections 
special provisions are made for other special 
confessions and not for the special confessions for 
which a provision has already been made in 
S. 25. 
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To give an illustration, let us imagine an Act 
which provides in one section for houses in 
general and then makes a special provision for 

(a) houses built of cement concrete (b) houses 
w’ith more than one storey and (c) houses built 
after 1930. It is submitted that the rational way 
to construe such an Act would be to bold that in 
(a) a special provision is made for all houses 
laiilt ot cement concrete whether consisting of 
one .'torey or not and whether built after or 
before 1930 and that (b) and (c) refer only to 
houses not built of cement and concrete, that is to 
hold that after making a provision for a special 
class other provisions are made for the remaining 
cases. 

It is also clear from the wording of S. 27, that 
it applies only to statements made by a person 
wbilo in police custody and that in s. 27, the 
distinction drawn in ss. 25 and 20, between a 
confession made to a police officer and a confes- 
.'ion made in police custody should continue to 
be borne in mind. 

The Evidence Act envisages three categories 
of confessions for the purpose of making special 
rules. 

(a) Confession made neither to police officers 
nor while in the custody of police officers. 

(b) Confessions made to police officers. 

(c) Confessions not made to police officers but 
made in the custody of police officers. 

The Evidence Act obviously views with abhorr¬ 
ence the confessions of the second class, namely, 
confessions made to police officers and by s. 25, 
all such confessions are excluded. But the con¬ 
fessions of the third class, that is confessions not 
made to police officers but made while in the 
custody of the police officers are not viewed with 
so much disfavour as they are not made to police 
officers. They are allowed to be proved in certain 
circumstances stated in S. 2G, namely, when 
made in the presence of a Magistrate and are 
excluded in other cases. In addition to the pre¬ 
sence of a Magistrate, the Evidence Act provided 
for a second circumstance which may allow the 
proof of a confession made in police custody. In 
other words, confessions in cl. (b) can never be 
proved; those in class (c) cannot be proved unless 
the conditions of s. 2G or s. 27, are satisfied. 

It is clear therefore that according to the 
scheme of the Evidence Act the expression 
“statements made in the custody of police ofii- 
cers refers only to statements made to non-police 
officers. The words, "in the custody of a police 
oOlcer in s. 2 G do not apply to statements 
made to police oilicers and for the same reason 
the same expression "in the custody of a police 
officer" must have the same meaning in S. 27. 

Every section in every statute is in one sense 
a general one and in another sense a special one. 


For instance, the section which makes admissions 
relevant is general but it would appear to be a 
special section if admissions are regarded in the 
statute as a class of statements and if there is a 
provision in the statute for statements in general. 

Section 24 is a general one and Ss. 25, 27, 
special ones w’hen the classification is with 
reference to the persona to whom the statements 
are made. Section 24 is general and applies to 
all statements, to whomsoever made. Section 25 
is a special provision applicable only to state- 
ments of a particular class, those made to police 
officers. The residuum may further admit con¬ 
veniently of further special rules. After the 
special class of confessions made to police officers 
are dealt with, another special class is selected 
from the residuum as needing special treatment, 
namely statements made in the custody of Pohoe 
Officers. Naturally they do not include state- 
ments made to Police Officers even if the person 
making the statement is in the custody of a 
Police Officer. 

Moreover if there is a real difficulty of 
interpretation and construction, in the absence 
of a clear declaration in the Evidence Act that a 
statement made to a police officer and leading to 
the discovery of a fact is relevant, such a state¬ 
ment must be regarded as irrelevant because 
S. 5. Evidence Act, provides that; 

“evidence may be given ... of suohother facts as are 
hereinafter declared to be relevant and of no others." 

The provisions of sub s. (2) of S. 162, most 
also be noticed. That sub-seotion as amended in 
1911 provides that nothing in s. 162, Criminal 
P. C., shall be deemed to affect the provisions of 
s. 27, Evidence Act. 

The effect of this is merely that S. 27, Evidence 
Act, must be interpreted without reference to 
8. 1G2, Criminal P. C. 

I may also refer to the following observations 

in ?1 ALL. 692* at p. 697 : 

"The Indian Evidence Act, which was brought upon the 
Indian Statute Book at the same time as the Code of 
Criminal Procedure of 1872, and was to oome into force 
on the same date, was an Act, as its preamble shows 
. for the consolidation, definition and amendment of the 
Law of Evidence. Wo are of opinion that it is to the 
Indian Evidence Act, and not to the Code of Criminal 
Procedure, that we have to look as to whether the 
evidence in point U or is not admissible the more so as 
there are to be found in the Criminal Procedure Code, 
certain sections in Chap. 41, entitled "Special Rules of 
Evidence." If the Legislature had thought it necessary 
in criminal oases to depart from the gencnxl rules laid 
down in Act No. 1 of 1872, it is more than probable that 
any suoh exceptions would be found in the Chapter in 
question. There arc no exceptions to be found Iheie on 
this particular point." 

Even before the amendment of s. 162 , Crimi¬ 
nal P. C., in 19U, the Madras, Bombay and 
Patna High Courts held that 3. 27, Evidence Act, 
was not affected by s. 102, Criminal P. C. : sh 



4QS8 Indian Evidence Act, fs, 21-27 Journal 39 


I.L.B. (1939) Mad. 947.^^ 18 Pab. 450^^ and 43 Bom. 

11. B. 157.^* __ 

12. (’39) I. L. R. 1939 Mad. 917 : 26 A. I. R. 1939 
Mad. 856 : 184 L C. 593 : 41 Cr. L. J. 41, In re 
Snbblali Tevar. 

13. (*39) 18 Pat. 450 : 26 A. I. R. 1939 Pat. 577: 181 
I. C. 1001 :40 Cc. L. J. 625, Emperoc v. Mayadhar. 

14. (’41) 43 Bom. h. R. 157 : 28 A.I.R. 1941 Bom. 146: 
I. L. R. (1941) Bom. 333 : 194 I. C. 122 : 42 Cr. L.J. 
519, Biram Sardar v. Emperor. 


Section 27, Evidence Act, has therefore to be 
construed without reference bo the Criminal 
Procedure Code, 

It is therefore suggested that S. 27 does not 
apply to statements made to police officers but 
only to statements made to non-police officers. 
This view also avoids the paradox pointed out 
by Rankin C. J., in 59 Cal. 1040^ and by Mah- 
mood J. in 6 ALL. 509.® 


REVIEWS. 


The Labour Code, by Bhat and Vyas, 
Pleaders, volume I, part il, 1948, published by 
Ohandrakanh Chimanlal Yora, Law Publishers, 
Gandhi Road, Ahmedabad. Price RS. 25/-. 

We have already reviewed Part l of this 
volume in the December part of the All India 
Reporter for 1947. The present volume which 
purports to be Part II of Volume I contains the 
Bombay Industrial Disputes Act of 1938, the 
Industrial Disputes Act, xiv of 1947 (Central), 
Standing Orders and Notifications, Rules and 
Forms under the Bombay Industrial Relations 
Act. Part I, which has already been reviewed 
contains Bombay Industrial Relations Act 
NO. XI of 1947. In view of the comprehensive 
nature of the publication, it bids fair to be the 
principal Book of reference on Labour .Law in 
the Bombay Presidency. But we cannot refrain 
from observing that there is much room for im¬ 
provement in regard to the facilities provided 
for purposes of reference. 


Evaouee Legislation, by P. S. Bindra, 
Judge, Small CauseCourt, Delhi, Price RS. 3/-. 

This is a pamphlet containing the legislation 
that has recently come into existence as an out¬ 
come of the mass evacuations following on the 
partition of India. The object of the legislation 
is to provide for the protection of the property 
of people who have left the province leaving 
their properties behind. The main Act that is 
given in the pamphlet is the East Punjab Eva¬ 
cuees (Administration of Property) Act, 1947. 
The Act is given with brief notes by the author, 
"The Appendix contains the West Punjab Protec¬ 
tion of Evacuee Property Act of 1948. In addi¬ 
tion, certain Ordinances passed by the Governor- 
General of India, viz., Ordinance No. 3 of 1948 
being an ordinance to provide for the payment 
of taxes before the recognition of transfer of 
property and Ordinance No. 23 of 1947, being 
an ordinance to confer further powers upon the 
custodian of evacuee property for Delhi, are 
given. The Appendix also gives the Rules made 


by the Governor of West Punjab under the 
West Punjab Protection of Evacuee Property 
Act, 1948. 


A Text-Book of Equity, by D. Bose, m.a., 
B.L., Second Edition. 1947, Copies can be had of 
Eastern Law House Ltd., P 13, Ganesh Ch. 
Avenue, Calcutta. Price Es. c/-. 

The principles of Equity Jurisprudence as 
developed and applied in English Courts have 
also very important place in Indian Law, inas¬ 
much as these principles are applicable to India 
except to the extent to which their applicability 
may be excluded by statutory provisions or by 
special conditions and circumstances of the 
country. A book setting forth the principles of 
equity in their application to India and explain¬ 
ing the differences between the English and the 
Indian law is therefore to be welcomed as a 
very useful publication. The present book is 
not only entitled to welcome from this point of 
view but it deserves the appreciation both of the 
student as well as the practising lawyer as an 
extremely well performed piece of work. There 
are no doubt well known English Text books on 
equity like Snell, Story and so on, but a book 
discussing the principles of equity in their rela- 
tion and application to India is an undoubted 
desideratum. In spite of the importance of the 
subject, there are not many Indian books deal¬ 
ing with it and Mr. Bose’s present book serves 
a real want. The nature of the subject is such 
that it has wide ramification and an author 
dealing with the subject has to take a compre¬ 
hensive view of the whole system of civil law 
and collect those aspects of it which relate to 
this subject. Farther, the bearings of the statute 
law on the subject have to be considered and it 
has to be examined how far the general prin¬ 
ciples of equity have been made applicable to 
India. The learned author has, if we may say 
so, accomplished both these tasks with a high 
degree of success. The reference to case-law also 
is quite adequate. The discussion is throughout 
lucid and carried on in simple unpedantio 


40 Journal 


Reviews 


Ecglish. The Book is sure to be found useful 
not only by students but also by practising 
lawyers, who we dare say, will find it really 
■worth while to peruse its pages. 


Patent Office Hand Book, 7th Edition, 

published by the Manager of Publications, Delhi, 
1917, Price Re, 1. 

We can sincerely say that we admire the 
manner in which this publication has been got 
lip. It is a thorough piece of work exhibiting all 
the good qualities that one would expect in a 
book published under Government Authority for 
the guidflneo and information of the public. It is 
not always that one is able to say this about the 
Government publications. The imagination that 
is shown in the preparation of this Book in giving 
all the information which would be required by 
persons interested in the protection of inventions 
and industrial designs and the way in which 
information has been marshalled both call for 
unstinted praise. The law for the protection of in¬ 
ventions and industrial designs at present in force 
in British India is contained in the Indian Patents 
and Designs Act, 1911, and its subsequent amend¬ 
ments, the Indian Patents and Designs (Extension 
of Time) Act, 1942, as amended by Act 7 [vii] of 
1917, the Indian Patents and Designs Rules, 1933, 
with amendments and the Indian Secret Patents 
Rules, 1933; all the statutory material is con¬ 
tained in this Book. In addition, the book also 
gives the reciprocal arrangement between British 
India and United Kingdom and certain other 
territories, besides the special regulations relating 
to patents applicable to Government servants. 
The statutory material is given in Part I of the 
Book. Part ii contains instructions for the gui- 
dance of inventors and applicants for the grant 
of patents and for the registration of Designs in 
British India. This part is particularly well pre¬ 
pared and is replete with information presented 
in a most attractive and convenient form under 
suitable and suggestive headings. One is struck 
by the range of information and discussion in’ 
this part. The first chapter in the part, for 
instance, is of an introductory nature and it 
sets forth the scope and object of the law of 
patents. Another chapter gives all information 
about the patent office, its function and so on 
and the publications of the Patent Office not only 
in India but also outside. There is a brief digest 
of important decisions of Courts as well as of 
to Government, to Controller of Patents and 
Designs and the Dy. Controller of Patents and 
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Designs relating to the interpretation of the pro. 
visions of Patents and Designs Act, 1911. A 
preface by the Controller of Patents and Designs 
gives the history of the legislation on to subject 
of patents and industrial designs. There is also a ^ 
very full index. We are happy to note this 
instance of remarkable efficiency and competence 
shown by a Government Department in a publi. 
cation issued by it. 


The Constitution of the Dominion of 
India by P. N. Murty, E. a. LL. B., Regis¬ 
trar, Federal Court of India, and K. V. 
Padmanabhan, m. a. LL. B., Undersecreiaryy 
Constituent Assembly of India^wilh a fore- 
word by Sir Patrick Spens, 0. B. E., K. c., Ex. 
Chief Justice of India and Chairman of the 
Arbitral Tribunal, 1917; published by Metro, 
politan Book Company, Faiz Bazar, Delhi, Price 
Bs. 0.12 0. 

It is not certain whether India will decide to 
remain within the British Commonwealth or will 
prefer to leave the Commonwealth. Nor is it yet 
settled as to what the Constitution of India will 
ultimately be. These matters are still pending 
decision by the Constituent Assembly. But in the 
meanwhile, the Interim Constitution of India 
preparatory to the framing of to final Constitu- 
tion has come into existence since 15th August 
1917, under the Indian Independence Act of 1947 . 
This book deals with this Interim Constitution. 
The two dominant features of the new constitu. 
tional set up are the division of India into India 
and Pakistan and the cessation of responsibility 
of the British Government ns respects the Gov- 
ernmopt of India. Under s. 9, Independence 
Act, to Governor-General is given power to 
make such orders as are necessary for bringing 
into effective operation the new constitution. In 
this book the authors have given the Indian 
Independence Act of 1917, the Reports of the 
Boundary Commission relating to Punjab, Bengal. 
Silbet district and Assam, the Government of 
India Act, 1035, incorporating the various amend* 
ments, adaptations and modifications, consequent 
upon the new constitutional situation and also 
the various orders made by the Governor-General 
in exercise of the powera conferred on him by 
s. 9, Independence Act. These orders have been 
given up to the end of October 1947. There is 
also a valuable introduction which gives a general 
survey of the constitutional position. We have 
no doubt that to book serves a real want and 
has also been produced in an efficient manner.. 
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HYDERABAD 

The month of September 1948 will go down in history as a memorable 
one. For nearly one year the people of India as well as of Hyderabad 
have been acutely feeling intolerable worry on account of the “ problem 
of Hyderabad,” The Government of India was compelled in the end to 
adopt rather drastic measures and to apply some amount of force in the 
solution of the problem. But the problem has been solved in a surprisingly 
short time after the Government of India started its “police action ” and 
with remarkably little bloodshed and loss of life. We offer our sincere 
congratulations to all concerned on this happy consummation and we 
trust that a new chapter of happy and prosperous relations between 
Hyderabad and India has opened. 

OBITUARY 

Mr. Mahomed All Jinnah. — We regret to one of the strangest things in history. Mr. 
record the death of Mr. M. A. Jinnah, Jinnah’s death has taken place at a very 
the first Governor.General of Pakistan, of critical time when the relations between the 
heart failure at Karachi on the night of the Indian Dominion and Pakistan are very strained 
nth September 1948 at the age of 72. It is a and it is difficult to prognosticate the future, 
remarkable coincidence that the year which has ’ 

witnessed the death of the apostle of Indian Mr, T. B. Ramachandra Row. — We are 
unity has also seen the death of the leader who extremely grieved to record the death of 
had been opposed to such unity and who had Mr. T. B. Ramachandra Row, retired Chief 
successfully headed the movement for the divi- Representative of the All India Reporter, at 
sion of India into two independent states. Al- Tiruvadi near Tanjore on 25th August 1948, at 
though.Mr. Jinnah’s career as a political leader the age of 66. Mr. Ramachandra Row was one 
and as the representative of the successful of the pioneers who laboured hard in building up 
MusKm movement for separation in India over- and organising the business of the All India 
shadows all other aspects of his life, a legal Reporter in the early years of its growth and 
journal like this has to take note of the fact development and also in its adolescence. The 
that he was a lawyer of outstanding eminence concern is under a deep debt of gratitude 
and in his death our country has lost one of its for the yeoman service rendered to it by the 
greatest lawyers. As a brilliant advocate, he late Mr. Ramachandra Row. He had an in- 
had few rivals. He was also universally recog- born gift for sales organization and he was an 
nised as a man of unimpeachable integrity and indefatigable worker who used to travel inces- 
honoured by friend and foe alike for hig incor-, santly from corner to corner of the country in 
ruptability. Mr. Jinnah’s name will live in extending the business of the Company. After 
history as the great protagonist of the two about 15 years of meritorious and unremitting 
nation-theory in India and the creator of work, Mr. Ramchandra Row retired from active 
Pakistan. The irony in his life is that he was a service and settled down at his native place, 
staunch nationalist till a comparatively late Tiruvadi. He had a warm and generous dis- 
stage in his political career and was opposed position and was held in great affection and 
even to separate electorates for the Muslims regard by a wide circle of friends. He had not 
when they were introduced under the Minto- been keeping good health for a considerable time 
Morley Reforms of 1910. He did not also take before his death. "We offer our sincere and heart- 
part in the Kbilafat movement. The change in felt sympathies to the members of his family and 
bis views and ideals leading to such cataclysmic pray God that his soul may rest in peace, 
developments in our national annals will remain 
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Sections 397 and 398, Penal Code in practice. 

* 

(By V. G. Oak, I.C.S. Agra,) 


Criminal Courts have generally wide discre¬ 
tion in the matter of sentence. For technical 
offences Courts pass a nominal sentence. In 
serious cases Courts may pass the maximum 
sentence provided for the offence. For the majo¬ 
rity of off’ences dealt with in the Indian Penal 
Code, a maximum sentence has been prescribed. 

But for certain offences the Indian Penal Code 
has prescribed a minimum sentence. For murder 
the Court cannot pass any sentence less than 
transportation for life. If the case falls under 
S. 303, Penal Code the Court is bound to pass 
death sentence. Sections 397 and 398, Penal Code 
lay down that, for certain types of robbery and 
dacoity, the minimum sentence is imprisonment 
for seven years. Sections 392 and 395, Penal Code 
provide for punishment for the offences of 
robbery and dacoity. Under 3. 392 or S. 395, 
Penal Code the Court may pass a light sentence, 
But if the case falls under S. 397 or S. 398 the 
accused must be sent to jail for at least seven 
years. Sections 397 and 398, Penal Code some- 
times present practical difficulties. 

A robber once hit a man with a rod, knocked 
out his tooth, and bolted away with the ten- 
rupee note which the victim was carrying in his 
pocket. This was a case of robbery, in which 
grievous hurt was caused. So under S. 397, Penal 
Code the Court had to pass a sentence of im- 
prisonment for seven years. The sentence, it is 
submitted, was unduly severe. 

In one case a man got somewhat intoxicated. 
He picked up a gun, and went about in the 
town market demanding money from shop¬ 
keepers. They knew him well. They were not 
sure whether the demand made by the accused 
was just a joke. But seeing that be was carrying 
a gun, they paid him some money. The man 
was soon apprehended, and prosecuted for rob¬ 
bery. In this case the robber was armed with a 


deadly weapon. So the trial Court was obliged 
under S. 397, Penal Code to pass a sentence of 
imprisonment for seven years. The appellate 
Court pointed out that the offence was not seri¬ 
ous, and reduced the sentence to imprisonment 
for one year. The appellate Court did not ex- 
plain how it got over the provisions of s. 397 ^ 
Penal Code. 

In another case the accused attempted to 
commit robbery being armed with a pistol. He 
was convicted under S. 392 read with s. 611, 
Penal Code. Since the offender was armed with 
a deadly weapon at the time of attempting to 
commit robbery, the case was governed byS, 398, 
Penal Code. This was not highway robbery. So 
the maximum sentence for the robbery was im¬ 
prisonment for ten years and fine. Under s. 611, 
Penal Code the maximum sentence for this 
attempt to commit robbery was imprisonment 
for five years and fine. But under s. 398, Penal 
Code the minimum sentence is imprisonment for 
seven years. The Court was therefore in a 
dilemma. Under s. 392/611, Penal Code it could 
not pass a sentence of imprisonment for more 
than five years. But s. 398, Penal Code enjoined 
the Court to pass a sentence of imprisonment 
for at least seven years. Thus it became im¬ 
possible to pass a legal sentence. 

It is not clear w^by the Legislature thought it 
necessary to prescribe minimum sentences for 
certain types of robbery and dacoity. No mini¬ 
mum sentence has been prescribed for such 
heinous crimes, as rape and arson. Tribunals, 
which have to try cases of robbery and dacoity, 
are generally Courts of much experience. These 
Courts are aware that, robbery and dacoity 
are heinous offences. The Courts may be trusted 
to pass a sentence in proportion to the gravity 
of the offence. It is not necessary to prescribe 
a minimum sentence. Sections 397 and-398, 
Penal Code, it is submitted, may be repealed. 


REVIEWS 


The Digest of unreported Rulings of the 
High Court of Judicature at Nagpur, 1948, 

published by the Central Law House, Tilak 
Road, Nagpur. Price Rs. 12 . 

As pointed out in the Full Bench decision in 

A. I. R. 1944 Nag. 44, the authority of the deci¬ 
sion of a Court of record flow's not from the 
fact of its being reported but from the very fact 
of its being such a decision. Hence although, a 
case hag not been reported either in the oflaoial 
or unofficial Reports, a certified copy of the 


judgment can be relied upon in support of any 
proposition laid dowm therein. In spite of the 
complaint which is heard only too often that 
there is a glut in the matter of reports, numerous 
decisions w’hich are worth reporting somehow 
escape publication. The Publishers of this 
Digest have rendered valuable service to the 
profession by bringing out this Digest and thereby 
bringing to light numerous unreported decisions 
of the Nagpur High Court, which can be used as 
precedents. \Y 0 are glad to find that the sum- 
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marieg of cases given in the Digest have been 
well prepared and the arrangement followed is 
also quite good. One is also pleased with the 
printing and get-up of the book and the choice 
of different types for the different parts of the 
summaries is happy, We are glad to find that 
the Editors of the Digest have adopted the 
system of giving, as far as possible, the com¬ 
plete idea in the catch-words at the beginning 
of each headnote so as to save 'the time of the 
busy practitioner and enable him to know what 
the cage is about without going through the full 
head note. It may perhaps be mentioned that 
this is a speciality of the headnoting system of 
our own Journal and was practically originated 
by Mr. V. Y. Chitaley, the founder of the All 
India Reporter. 

Federal Court Practice and Procedure, 

by K,.V. Padmanabhan, m.a., ll. b.. Under- 
Secretary, Constituent Assembly of India, 
194:8, published by Metropolitan Book Company, 
Booksellers and Publishers, 1 Faiz Bazar, Delhi. 
Price Rs. 6. 

Since the coming into force of the Federal Court 
Enlargement of Jurisdiction Act, 1947, from the 
lat February of this year, the Federal Court has 
become invested with additional powers as an 
Appellate Court and its jurisdiction is not now 
confined to appeals under s, 205, Government of 
India Act, 1935, but extends to other appeals 
which may be preferred under circumstances 
under which an appeal to the Privy Council 
would have been competent. At the same time, 
the right to appeal to the Privy Council in such 
cases has been abolished. The result of this en¬ 
larged jurisdiction of the Federal Court neces¬ 
sarily has been to impart a general importance 
to the rules and procedure of the Federal Court 
which they formerly lacked, the Federal Court 
having become, so to say, a general Court of civil 
appeal, the highest in the land and its jurisdic¬ 
tion no longer being confined to cases involving 
questions of constitutional law. In other words, 
its rules of procedure have acquired a new im¬ 
portance. The publication of this Book, there¬ 
fore, is very opportune and is calculated to serve 
the real need of the profession. This book gives 
rules of procedure with the latest amendments 
both with regard to appeals under S. 205, Gov¬ 
ernment of India Act, 1935, and the general civil 
appeals under the Federal Court Enlargement 
of Jurisdiction Act, 1947. The book contains a 
valuable introduction which traces the history of 
the Federal Court and briefly sets out the chief 
features of its jurisdiction. There is also a brief 
discussion of rule-making powers of the Federal 
Court. The introduction is contained in Part 1 of 
the book; part 2 gives the text of the Federal 
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Court Rules with necessary notes of explanation. 
In Part 3 are collected together the sections of 
the Government of India Act, 1935, relating to 
the Federal Court and -other statutory matter 
relating to the Court. The appendices also con¬ 
tain very useful information. For instance, in 
appendix 3, we have a list of agents enrolled in 
the Federal Court. Appendix 6 gives the princi¬ 
pal steps to be taken in appeals and there is 
another appendix, appendix 4, which gives two 
important decisions of the Federal Court in 
matters relating to the taxation of costs. This 
will be found to be very useful by the Federal 
Court Agents. 'Although the book is of a very 
moderate size, it is bound to be of great use to 
the profession. 

History and Principles of Criminal Law, 

by 0. M. Acharyya, M. a. B. L., with a fore¬ 
word by His Excellency Dr. Kailash Nath 
Katju, M. A. LIj. d.. D. Litt., Governor of West 
Bengal, published hy the Orissa Mission Press, 
Cuttack, 1948, Price Rs. 15. 

This is a type of legal text book, which is not 
common so far in India but which, in our opi¬ 
nion, ought to be developed more and more in 
our country. The Criminal Law of India, both 
substantial and procedural, is embodied in statu¬ 
tory form. But in the present book the author 
has not adopted the scheme of the statutes for 
dealing with the subject but has approached the 
subject from the point of view of general prin¬ 
ciples and has referred to the statutory provi¬ 
sions in the course of his discussion without 
adopting the arrangement followed in the Acta 
concerned. The Book is divided into four parts. 
The first part deals with the history of criminal 
law in different legal systems, the second deals 
with the current substantive law in India, the 
third with the procedural law and the fourth 
with the law of evidence in relation to criminal 
cases.. The author says in his prefatory note that 
his attempt "has been to give an exposition of 
the established principles on different subjects 
and to avoid reference to a large number of case- 
laws as far as practicable’'. We are not quite 
sure whether the attempt "to avoid reference to 
a large number of case-laws" has not resulted in 
making the book a little too meagre and thereby 
reduced its practical usefulness. Another obser¬ 
vation which we would like to make is that 
where a matter is governed by enacted law, not 
much useful purpose can be served by any legal 
treatise which does not give the ipsissima verba, 
the very words of the relevant provisions and 
base the discussion on such words. We also feel 
that in some places, apart from the meagreneaa 
of case-law, which is stated to have been deliber¬ 
ately aimed at, the treatment of the subject is 
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somewhat scrappy. For instance, on p. 91 of the 
book the author deals with the offence of sedition 
and there he refers to the amendment of S. 124-A, 
Penal Code, by Act 4 [iv] of 1698. He refers to 
certain decisions and says that it was those deci¬ 
sions that led to the passinfj of the amended 
section. But he has not pointed out in what ways 
the new section differs from the previous one or 
how the decisions referred to by him led to the 
passing of the amended section. But, on the 
whole, we think, the book wdll be useful to 
students and also to others as an introduction to 
the study of this branch of the law. 


Bombay Rent Control Acts by R. B. 
Andhyarujina b. a. ll. b., Advocate (0. S.) 

Bombay, with a foreword by the Hon’ble Mr. 
Justice Bhagwati, Judge, High Court, Bombay, 
published by New Book Company, Ltd., Bombay, 
1948. Price Rs. 8-0.0. 

This is a handbook containing the Bombay 
Rents, Hotel and Lodging House Rates Control 
Act, 1947, (Act NO. LVII of 1947) w'ith commen¬ 
taries, together with the text of Bombay Acts 
XVI of 1939, VII of 1944, XXXIII of 1948 and the 
rules framed under Act LVll of 1947. Bombay 
Act LVII of 1947 repeals the Bombay Rent 
Restriction Act of 1939 and the Bombay Rents, 
Hotel Rates and Lodging House rates Control 
Act, 1944, and now gives in a consolidated form the 
law relating to the control of rents of buildings 
and rates of hotels and lodging house in the 
Bombay Presidency and also the law of evictions 
from buildings. The legislation is an outcome of 
the scarcity of housing accommodation felt 
throughout the country and is of a temporary 
character. But the practical importance of the 
legislation cannot be gainsaid and in the abnormal 
conditions now prevailing, it may perhaps be 
said that such pieces of legislation play a larger 
part in the lives of citizens than the more general 
and permanent branches of the law. Hence, a 
clear understanding of the provisions of the 
relevant Acta is quite essential to the landlords 
and tenants of buildings and also to their legal 
advisers. As the strain on house accommodation is 
acute, parties necessarily show a greater readiness 
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to go to Court to enforce their rights that 
normally and this makes a book such at the 
present, specially useful and necessary. The Act 
dealt with in the book is based upon the cor¬ 
responding English statutes as to rent restrictions 
and the author has done very w^eli in referring to 
the English decisions bearing on thecorsespondiug 
provisions in the English Acts. There is no 
doubt that the Courts in Bombay Presidency 
dealing with cases under the Act would derive 
much valuable guidance as a result of this 
feature of the book. The printing and get-up of 
the book are quite good. 


BOOKS RECEIVED* 

Hindi: 

( 1 ) () Yyawahar-Patra- 
Pradip, by Vishwanathlal Shaida and 
Parmeshwarilal Gupta, on Eindi Pleads 
ings, published by Gnyan Mandal Ltd., Benares. 
Price Rs. 7. 

This is a good book on Hindi Pleadings and 
contains an exhaustive list of English words 
which occur in court-work with their Hindi 
equivalents. 

( 2 ) ( ) Kanuni-Prakriya- 

Bodha, (A complete Guide to court-work in 
Hindi) by SHRI PanDEYA NarmaDEBHWAR 
Sahay, b. a. b. l., Advocate, Patna, with a 
Foreword by Shri Bhuvaneshwar Prasad Sinha, 
Judge, Patna High Court, Patna, Published by 
Shri Pandey Sitaram Sahay, Patna. Price Rs. 5, 

This book is a complete guide to court-work 
in Hindi with an exhaustive list of English 
words with their equivalents in Hindi. 

Bengali: 

(3) ( ^ ) 

Bharatiya Ganatantra Prastawit Shasan 
Tantra, by ShreeDdrgaDasBasu.m.a.b.l., 

Beyigal Civil Service (J^idicial), Price Re. l. 

This is a booklet on the proposed constitution 
of India founded on the resolutions passed by 
the Constituent Assembly, in Bengali, intended 
for mass education in political matters, so far as 
Bengali-siieaking people of India or abroad are 
concerned. 
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Hindu Law in British India, hy Mb. S. V. 

-Gupte., b. a. lIj. b., Advocate (0, S.) High 
'Court, Bombay^ Second Edition, 1947, published 
by N. M. Tripathi, Ltd., Law Pablishers, Prin¬ 
cess Street, Bombay, Price Bs. 25. 

It cannot be denied that Mr. Gupte is a man 
of courage. Although proposals for the codifica¬ 
tion of the whole of Hindu Law had been in the 
air for many years and although at the time 
when Mr. Gupte brought out the first edition of 
his book, the proposals of the Rau Committee on 
Hindu Law had also been published, this did not 
deter Mr. Gupte from proceeding with his ven¬ 
ture and bringing out his edition of the Hindu 
Law which was planned on a new model. Mr, 
Gupte*a courage, we think, has been rewarded 
and amply justified. His first edition had a very 
good reception and within two years a second 
edition—the present one—has been called for. 

This, we think, is a tribute to the method 
which Mr. Gupte has adopted in his book in 
dealing with the subject. Perhaps, it would not 
be quite correct to describe as ‘new,’ the idea of 
stating the principles of Hindu Law in the form 
of a series of categorical propositions. Attempts 
in this direction had been made even before Mr. 
Gupte’s book was published. Mulla’s Hindu 
Law is itself somewhat an example of such an 
attempt. Besides, there , had been Gour’s Hindu 
Code and Trevelyan’s Hindu Law. But Mr. 
Gupte’s speciality consists in having seen both 
the possibilities and the limitations of the idea 
and m having evolved a system which takes 
into account such possibilities and limitations. 
As he rightly says in his Preface to the first 
edition, the Articles” in his book are not meant 

resemblance 

mereto. They are only statements of the results 
he had arrived at from an analysis of the case- 
law. In the nature of things, such "Articles” 
could not form a code nor could have anv 
resemblance to a code. Hr. Gour’a "Hindu Code” 


in framing the propositions as if they were 
sections in a code, has, if we may say so, become 
invested with an air of unreality. 

On account of the vastness of the subject and 
the confusing nature of the case-law that has 
gathered round it, the attempt to reduce to the 
form of a series of definite propositions whatever 
may be regarded as the settled rules and princi¬ 
ples of Hindu Law, as seen through decided 
cases, has naturally appealed to the profession. 
But, for the same reason, the method must have 
cost a tremendous amount of labour for the 
author and the profession should thank him for 
having undertaken it. 

Another merit of the book is its fulness. T^ie 
author has, it seems to us, tried to harness the 
whole body of case-law bearing on Hindu Law. 
He does not seem to have resorted to the doubt¬ 
ful expedient of omitting or ignoring relevant 
case-law on the pretext of avoiding confusion. 
Hence, one is bappy to find that the treatment 
of the several questions of Hindu Law in the 
book is ample. 

But there are one or two defects which we 
have come across while using the book and we 
would like to mention them here. For instance, 
the important Full Bench Decision of the Mad- 
raa High Court in No7’i Bamasastrulu v. Telu- 
guntla Balahrishna Eao, 1942 (2) M. L. j. 457 : 
(a. I. K. (29) 1942 Mad. 682) which throtvs into 
doubt the law as stated in Art. 198 in chap. 21 
of the book and in para. 62 under the same 
Article has not been noticed. It was the view of 
the Madras High Court in the above Full Bench 
decision that it was only under the Presidency 
Towns Insolvency Act and not under the Pro¬ 
vincial Insolvency Act that on the insolvency 
of a Hindu, who was the manager of a joint 
family, his power to alienate joint family pro¬ 
perty for family debts became vested in the 
Official Receiver and the Full Bench pointed out 
the desirability of the intervention of the Central 
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Le{>i?latiire to bring the two Acts into line. The 
ai'- .' stion of the Full Bench has been given 
eliuct to by the enactment of Act No. 25 of 1948. 
But although the law as stated in Jlr. Gupte’s 
book is today correct, in view of Act 25 of 1948, 
it was not so when the book was published, on 
account of the above Full Bench ruling and the 
omission to notice the decision cannot but be 
regarded as an emission of rather a serious 
nature. 

Anc.tber instance is about a certain view of 
the Oudh Cbiet Court which is somewhat pecu¬ 
liar. Although this view relates to an imporrant 
question of joint family law it has not been 
noticed in this book. We are referring to the 
view taken by the Oudh Chief Court in Ba/j 
naih V. l^aharaj Bahadur, 6 Luck £3 : a. I. R. 
(19) ]9'’2 Oudh 158. In that case, the Oudh Chief 
Court propounded the view that the self-acquired 
property of a Hindu governed by tho Mitak- 
sbara law is not, on its being inherited by his 
sons after his death, “ancestral” and joint family 
property in their hands. This decision has been 
explained by a later decision of the same Court 
in A, I. R. 19£6 Oudh 331 and it has htn held 
therein that as regards the male issue of any of 
the sons who inherit such self-acquired pioperty 
of the father, the property is joint family and 
ancestral and that the meaning of the decision 
in Baijuaih's case is only that as between the 
sons the property inherited by them is not 
ancestral or joint family. The view that the 
self-acquired property inherited by sons from 
their father is not ancestral or joint family pro¬ 
perty in their bands has been affirmed by the 
Oudh High Court in a recent decision reportfd 
in A.I. R. (35) 1948 Oudh 125. But there is 
no reference to this peculiar view of the Oiidh 
Court propounded in Baijnailis case though it 
relates to such an important question nfficting 
a very important branch of the Hindu Law. 

In this connection it may also be ponded out 
that the proposition for which Baijnailis case 
has been cited in the hook on page 67, foot- 
note (k) has nothing to do with the decision in 
the case. Wo hope the author would revise the 
book and check up all the references at the time 
of tho next edition. 

Perhaps, we may also point out that “l^ook 
Two” is entitled “Law of Property” while “Book 
Three” is entitled “Law Relating to Pn perty ” 
Wo do not quite comprehend the distinction 
between the two captions. 

The book has hen printed and got up very 
nicely. The author has made good in this edition 
one important omission in the first edition viz., 
Table of Cases. 


The Bombay Agricultural Debtors Re¬ 
lief Act, 1947, (Bombay Act, XXYIIl of 
1947) (with rules made under the Act) By B. L. 
Gadakari. b. a., ll. b., Advocate, formerly 
Chairman, Debt Adjustment Board, Buisar, with 
a foreword by the Hon’ble Mr. Justice P. B. 
GaJENDRAGALKAK, M. A., LL. B., Judge, High 
Court ol Judicature, Bombay, 1948, published by 
United Book Corporation, Poona, Price Rs. 4. 

The history of legislation for the relief of 
agricultural debtors in the Bombay Presidency 
goes back to the Deccan Agriculturists Relief Act, 
1879. This Act, however, proved to be a colossal 
failure from the point of view of giving adequate 
or effective relief to agricultural debtors and the 
Courts pointed out from time to time the grave 
deficiencies of the Act. This Act was succeeded 
by the Bombay Agricultural Debtors Relief Act, 
1939, which provided for the establishment of 
Bi ards for the adjustment of agricultural debts. 
This Act, again, proved to be unsatisfactory in 
several ways and although it was subjected to 
amendments, by not less than three subsequent 
enactments, it had finally to be scrapped alto¬ 
gether, and replaced by a new Act which is 
Bombay Act No. xxviJi of 19i7. This Act forms 
the subjeet-maiter ol this book. The book gives 
the Act and also the rules made under the Act. 
The author also has given under each section 
notes and comments elucidating the provisions 
and showing bow they have to be applied. The 
author also has dealt with the history of the legis- 
lation in his notes on preamble to the Act and 
has briefly e.xplained how the present Act came to 
be emicied and how it differs from the previous 
Acts He has also given a very useful summary 
of the Act in his Introduction and given a brief 
expot-ition of its underlying principles. We think 
that the bird’s eye-view of the law thus provided 
is likely to be very useful to the profession and to 
others who may have any concern with the 
working of the Act. We are glad to find that 
the author has not tried, by not being simple, to 
bo imposing and that clarity marks all his 
pages, wiitu'Ut the boi k being made too meagre 
and scrajipy Tbe printing of the book is quite 
neat and leaves nothing to be desired from the 
point of view of convenience of reading or re. 
ference although the boik is unpretentious in ap¬ 
pearance. We wish the author every success, 

A Hand-book of Criminal law, containing 
the linjiitii Penal Codt-, tbe Evidence Act and 
th( Code of ( riiuinal Procedure and the Cnmi- 
nnl Rules of Priictice ol Madras High Court by 

S KHisHN/>AiUhTi. M. A (London), of Lin¬ 
coln’s Inn, Barristcr at law, 7 bird Edition^ 
published by V b. N. Chari A Comjany, Nun- 
gambakkam, Madras, 1948. Price Rs. 10. 
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We have already reviewed the Second Edition 
of this Book in these pages. We are glad to note 
that the book has proved to be very popular and 
that a fresh edition was required to be brought out 
so soon after the last edition. The book is not a 
regular commentary upon the three Acts included 
in it but as the title of the book itself shows, is 
just a hand-book giving the texts of the three 
Acts and the Madras Criminal Rules of Practice 
with a few notes of cases added by way of an¬ 
notations. No doubt, the book cannot claim to be 
a repertory of case-law to whose pages the busy 
lawyer can turn in his search for precedents in 
wrestling with the hundred questions bearing on 
Criminal Law and Evidence and Procedure with 
which he may be confronted in his daily practice. 
But the occasions on which reference to the bare 
sections in the Acts becomes necessary are not 
too few and, in fact, are pretty frequent. The 
present publication will be eminently useful on 
such occasions, besides giving some amount of 
the relevant case-law also. 


Notable Indian Trials by S. C. Sarkar, 

Second Edition, 1948, published by M. C. Sarkar 
and Sons Ltd., 15, College Square, Calcutta. 
Price ES. 4-8-0. 

This is a small book in which is narrated the 
story of fourteen sensational criminal trials ,in 
India. The main interest of the book, however, 
is not legal. The book is not a. collection of the 
reports of the proceedings in the various cases 
including the evidence, arguments and judg¬ 
ments, So, the book is of a different type from 
the volumes in the series known as “Notable 
British Trials*’ published by Butterworth and 
Company. The interest in the book is mainly 
in the drama that is unfolded in the several 
trials. The stories of all the trials are full of 
human interest and also afford lively pictures of 
social life in certain circles. Some of the trials 
also possess much interest and importance from 
the point of view of the history of the Indian 
national movement. The method followed by 
the author in narrating the history of the several 
trials is such as to hold the interest of the reader 
in a sustained fashion. Unioteresting details 
have been avoided, and attention has been skil¬ 
fully directed to those aspects of the cases which 
on account of their human and social interest 
are bound to appeal to the reader most. We 
also commend the conciseness which the author 
has succeeded in achieving. He has included in 
his collection, some very big trials such as the 
Bhowal Sannyasi Case and the 1. N. A. Trial. 
But without making his accounts too sketchy, 
he has succeeded in presenting the reader with 
remarkably short summaries of the trials which, 
at the same time are eminently readable. We 
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hope, the book will enjoy the popularity which 
it deserves. 


Business Profits Tax and Capital Gains 

Tax by Ramaniklal Karasondas Dalal, 
B. Com , F. S. A. a., r. a, with a foreword by 
Sir J. B, Kanga, published by N. M. Tripathi 
Ltd., Law Publishers, Princess Street, Bombay, 
1948. Price Es. 10 . 

We quite agree wutb the author’s statement 
in the Preface that with the ever growing com- 
plexity of the tax system in this country—what 
with Excess Profits Tax, Business Profits Tax, 
Income Tax and Super Tax—the need for a book 
written in non-technical language for the lay tax¬ 
payer has become more and more imperative. 
This book is designed to supply this need with 
reference to Business Profits Tax and Capital 
Gains Tax which have been recently made 
leviable. Both these taxes are of a new kind and 
from this point of view also the present book is 
calculated to serve a very useful purpose. The 
book is chiefly intended for the lay tax-payer 
rather than the lawyer or the tax expert. But 
the subject being highly complicated, we are sure 
that even lawyers and tax experts will find the 
book very useful to them. The special advantage 
of the author has been that he is a practising 
accountant and as such, has been able to deal 
with the subject from the accounting point of 
view which is, practically speaking, the most 
important one. The book has been written in a 
lucid and neat style, avoiding legal technicalities. 
A special feature of the book is the fact that it 
is full of practical illustrations and we feel that 
the value of the book is indefinitely enhanced on 
account of these illustrations. The book has been 
very well printed and got up and it is really 
pleasant to handle the volume. 


Indian Labour Code by S. N. Bose, Law 
Superintendent, Bata Shoe Company, Ltd., with 
a foreword by Hon’ble Shri Jagjiwan Ram, 
Labour Minister, Government of India 1948, 
published by Eastern Law House Ltd., Calcutta. 
Price Rs. 21. 

We quite agree with the observation of 
Mr. Jagjiwan Ram in his foreword to this book 
that the progress of labour legislation in recent 
years in India has been such as to make it diffi¬ 
cult for the public or even the administrative 
machinery to keep pace with it. 'Hence, the need 
for a book bringing together and setting forth 
all the labour laws of the country is obvious. 
Such a need is surely to be felt by employers 
and employees alike and also by members of the 
public interested in labour welfare and indus¬ 
trial peace and by Government Departments 
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baviog to administer the labour laws. The pre¬ 
sent took goes to satisfy this need in a very 
great measure and hence w’e regard it as a very 
timely publication. 

The scope of the publication is indicated in 
the following passage which w-e quote from 
the author’s Introduction to the book : “In 
the present book I have edited all the exist¬ 
ing labour, factory and labour welfare laws of 
the Ciovernmeut of India with rules, regula- 
tions and relevant notifications, with introductory 
notes and comments, within the limit of a single 
volume, for ready reference for lawyers, legisla¬ 
tors, industrialists, trade unionists, employers, 
employees, social workers and people in every 
walk of life. The Appendix contains several 
useful informations, viz , the Philadelphia Charter, 
International Labour Conventions, 1. L. 0. Reso- 
lution on Freedom of Association. Five-year 
Labour Programme and Industrial Policy of the 
Government of India and Resolution of the 
Industries Confeience including Resolution on 
Industrial Truce and machinery for its imple- 
mentation." 

Each subject of labour legislation is preceded 
by an introductory note. The book is excellent so 
far as it goes. But as the Author himself points 
out it docs not give the Provincial Laws relating 
to the subject. Nor has the author included 
decisions of High Courts and Industrial Tri¬ 
bunals. This he has however promised to do in 
his next edition of the book, which we are 
earnestly looking forward to. He has also pro¬ 
mised a second volume giving the Provincial 
Laws. We also look forward to this. The print- 
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ing, paper and get-up of the book are high 
class. 


The Workmen’s Compensation Act (YllI 
of 1923), hy M. L. Kharbanda, b. com., 

LL. B., published by Law Publishing House, 33, 
Sheo Charan Lai Road, Allahabad. Price Rs. 3, 
This is a handbook giving the Act and com. 
meutary thereon. The subject covered by the 
book is one of growing importance in India. 
But we are afraid, the book is rather meagre. 
One would have expected an abundance of English 
decisions in such a publication but one misses 
them in this book. There is, strange to say, 
neither a table of cases nor a topical index to 
the book. We hope the author will make good 
these defects if and when another edition of this 
book is called for. 


The Factories Act, 1934 (XXY of 1934). 

hy M. L. Kharbanda, B. Com., ll. b.. with 
a foreword by Shri Daijit Man Singh, Chief 
Inspector of Factories, U. P., 1948, published by 
Law Publishing House, 33, Sheo Charan Lai 
Road, Allahabad. Price rs. 3. 

This handbook brings together and gives in 
one place the following allied Acts namely, the 
Indian Factories Act, Boilers Act, Payment of 
Wages Act, Children (Pledging of Labour) Act, 
Employers Liability Act and Employment of 
Children Act. The book, contains brief notes on 
case-law on the diflferenfc sections. We regret that 
the book does mot contain a table of cases or a 
subject index. We hope the defects will be re¬ 
medied in future editions. 
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HINDI BOOKS 

Civil Pleadings in Hindi with Chapters on Criminnl and Rovemio Pleadings and Hindi Legal Ternunology 

hy Achnrya 8hiam Kumar (Abhobhashuk) 1018, Published by Law Publishing House 33, Sheo Charan Lai 
Hoad, Allahabad. Price Rs. 10. ‘ 

actual duration of the period of transition it is now a matter of certainty that 
LngUeh will he replaced by nn Indian language in our Courts and it seems to bo most probable that this language 
will be Hindi. It, therefore, behoves every one who may have anything to do with the administration of justice 
in India to prepare for tliis change. The provision of suitable books in Ilindi dealing with different legal subjects 
is an indispoiisahlo necessity for sucli preparation. Books on pleadings, forms of conveyancing, procedure and 
sneh matters written in easy Hindi are of special value at this stage. The present work is a very timely pubU* 
Cation from this point of view. It has been produced hy a well-known writer in Hindi who has already made a 
name for himself as an important pioneer in the hold of legal litoraluio in Hindi. The book contains a valuable 
foieword by Hi.s I’.xcellency Shrl M. S. Anoy, Governor of Bihar and has been revised by Dr. Narayan Prasad 
Asthana, cx-.Wlvocato General, United Provinces. The hook also nequiroa special nuthoritv from the fact that 
it has been prepared under llio auspices of the Hindi Sahitya Sammelan of Allahabad. The Author had also 
rcceioed the blessings of Mahatma Gandhi in the preparation of this bix)k. Wo are sure that the book serves ik 
real want and we think that the Author has reudored ru act of public service in producing the book. 


CHARTER OF HUMANITY. 

All human boiiii^s arc horn free and equal in dignity and rights. They are endowed with reason and 
consc onco aud should act towards one another in a spirit of brotherhood.” 

Article 1 of the Declaration of Human Rights as p.assed by the United Nations Select Committee. 
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Adopted Son if forfeits estate of natural father 

Comment by^ Rishindra Nath Sarkar, m.a,, b.l., Advocate^ Calcutta High Court, 


In a lecent decisioa, the Calcutta High Court 
(a) has upheld the view expressed in Shyama 
Charan's (h) and Behari LaVs cases (c) agree- 
ing with the reasons stated in Sri Bajah's case 
(d) and held that an adopted son does not for¬ 
feit the natural father's estate vested in him 
before adoption. 

Their Lordships have differed from the Datta- 
traya*3 case (e) and also from the re-considered 
opinion of Sastri Qolap Chandra Sarkar (f) 
which is contrary to the one expressed by him 
in his Lectures on adoption delivered earlier 
and incorporated in the Tagore Law liectures 
on Adoption (g). Their Lordships have adopted 
the rule oiVakya Bheda Dosha which their Lord¬ 
ships stated to be the axiom "that what is on the 
face of it a single Vakya must not be construed 
to contain two co-ordinate ideas, so as in effect, 
to make it as it were two Vakyas, To do this is 
called Vakya Bheda (splitting a sentence).” 
Their Lordships stated: "that there will be 
Vakya Bheda Dosha in the interpretation of 
the text of Manu (ch. ix, 142) if we are to import 

in the plain text “ 

” etc., that the son on being given would not 
take not only what his natural father’s but also 
what had become his own by reason of the extin¬ 
guishment of the father's interest therein” (h). 

(a) Bakhal v. Debendra, A.I.R. (36) 1948 Cal. 356 : 52 

C. W. N. 771. 

(b) Shyama Oharan v. Srioharan, 66 Cal. 1135 : A.I.R. 

/ V 337 : 49 Cr. L. J. 298. 

(o) Behari Lai v. Kailash Chunder, 1 0. W. N. 121. 

(d) Naraaimha v. Rangayya, 29 Mad. 437 : 18 M.L. J. 

178« 

(e) :Dattatraya v. Govind, 40 Bom. 429; A.I.R. ( 3 ) 1916 

Bom. 210, subsequently followed in 66 Bom. 619 • 
A. I. R. (19) 1932 Bom. 654. 

(f) Hindu Law, by this author, 4th Edn. 1902. pn. 162- 

165, 8th Edn. p. 196-97. 

(g) 2Dd Edn. 1916, p. 390. 

(h) Dattatraya v. Govinda, 40 Bom. 429 : A. I. B. (8) 
1916 Bom. 210. 
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In none of the various decisions on this topic 
and in no texts nor in any commentaries the 
axiom of Vakya Bheda Dosha was raised, as it 
could not be raised. 

Meaning of riktha is explained in Sastri 
Golap Chandra Sarkar's Hindu Law (i d j) as 
follows: 

'^Biktha means wealth, but it means here 
patrimony or family property i. e., property to 
which the right of the male issue arises by birth, 
or to which the right of the boy has already 
arisen.” 

The natural born son may have his right in 
the Janaetu rikthey (patrimony or family pro- 
perty) in three different cases namely, (i) in 
father’s ancestral property, by his (son’s) birth 
(which happens only in Mifcakshara family)., (ii) 
in father’s separate property and (iii) in father’s 
property after the father’s death. 

(i) In the first of the abovementioned cases, 
by giving away the son in adoption, the son’s 
interest in the joint family estate under the 
Mitakshara lapses just as in the case of his death 
natural or civil; adoption is treated as civil death. 
No member of the Mitakshara joint family own 
any specific interest in any specific property so 
long as the family remains joint. 

(ii) In the second class of the cases, either 
under the Mitakshara or under the Dayabhaga 
schools, the son has got no interest in the father's 
separate property so long as the father is alive. 
In both the schools, on the death of the father 
the property devolves on the sons as ancestral 
property. 

(iii) It is in this third class of the oases or the 
only case when the question under discussion 
arises, namely, the property already vested in 
in the son who is given away in adoption. 

So there is only one Vakya, namely, the 
divesting of property already vested in the 

(i & j) 8th Edn. p, 147. 
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adopted sod at the point of time of his adop¬ 
tion and it will so appear from the following 
discussion. 

The text of Manu (ch. ix, 142) contemplated 
one incident and one incident only viz., the 
adoption. The first line of the text indicates the 
effect of adoption regarding the vested property, 
namely, that the adopted son is not to take away 
(with him when he passes away from bis family 
of birth to that of adoption) the Gotra and 
BilUha of the progenitor. The second line of 
the text lays down that PtweZa completely ceases 
between natural father and the son given away 
in adoption. This means that the son given 
away in adoption shall not get the father’s in¬ 
heritance as this is an incident which happens 
when the natural son is deemed as dead in the 
family of his natural father; and this event 
takes place after the incident of adoption. 

Sastri Golap Chandra tSarkar (with another 
learned Pandit) was examined on interrogatories 
in 1900 in the Madur case (29 Mad. 437). He 
(i\Ir. Sarkar) died in 1915. In 19iG his examina¬ 
tion on interrogatories which was very exhaus¬ 
tive on the subject, was published in the Madras 
Law Journal, Vol. XXXI, Journal portion, p, 87." 
He had to translate various texts of Smriti and 
commentaries, and translated the texts of Manu 
(ch. IX, 142) and Medhathithi’s commentary 
thereon. No question was put to him as to Vakya 
Bheda Dosha though the question in dispute in 
that case was the same, namely, divesting on 
adoption of vested property. 

He was asked, "Does the word Haret refer to 
the future or the past”? 

Answer, — The conjugation called Bidhiling 
does not contemplate any time, but having re¬ 
gard to the fact that a Law-giver lays down 
rules that are to apply to cases arising after¬ 
wards, it may be, as it has been, translated into 
"shall take.” But the futurity thereby implied 
has reference to the time of promulgation of the 
law. Therefore, it means that whenever an 
adoption takes place in future that law will 
apply. But the term does not mean futurity 
relatively to the time of adoption. No importance 
is therefore to be attached to the future tense. 
It does not refer to the future or the past but to 
the present, that is to say, the time of adoption. 
Dr. Ganganatba Jha translates the text of 
Manu thus : "The adopted son shall not take 
the family-name or the property of his pro. 
ginator; the cake follows the family-name and 
the property; for him therefore who gives aw'sy 
bis son the funeral offerings cease” (k), 

• Also reproduced in Sarkar Sastri’s Hindu law 7th 
Edn. pp. 299*313. 

(k) Translation of Manu, Vol, V, p. 126, published by 
the Calcutta University. 


Dr. Jha in his Bhasya (comment) on the text 
of Manu, stated amongst others, the following : 

"Others construe 'haret' as implying the 
casual form 'harayet' ‘should deprive;' which 
means that the adopted son shall benefit both 
fathers.” 

"But the fact of the matter is that the versa 
opens with the relinquishment of privilegeSt 
(1) so that consistently with that, the latter half 
also should mean that no cake shall be offered, 
i. G., the father also shall relinquish his privilege 
of receiving the cakes.” 

The words "relinquishment of privileges"^ 
mean privileges already vested are to be relin. 
quished. The latter half contemplates complete 
severance of natural father from his son and so no 
question of future inheritance was contemplated 
in Manus text (ch. ix, 142). 

The Dattaka-Mimansa (m) cites from SmritU 
Chandrika ( 71 ) the translation of which by 
Mr. Sutherland runs as follows : 

"The author of the Cbandrika thus explains, 
‘By this it is declared that by the act alone, creat 
ing the filial relation, property of the son—given, 
in the estate of his adopter is established, and 
connection to him as belonging to the same 
family ensues: But through extinction of the 
filial relation from the mere gift, the property of 
the son—given in the estate of the giver is 
extinguished; and connection to the family of 
the giver annulled.' ” 

If this rule be adopted a very queer result 
will follow. The law of adoption is that the adopt¬ 
ed son by birth acquires the gotra of his natural 
father but it extinguishes and gets that of his 
adoptive father after adoption. So, likewise the 
vested rikthat this vested gotra will not be 
divested. The adopted son and consequently his 
male issue, will thus have two gotras. 

Their Lordships quoted the following passage 
from the seventh edition of Mr, John D. Mayne's 
Hindu Law. "He ceases to perform funeral 
ceremonies for those of his family for whom he 
would otherwise have offered oblations and he 
loses all rights of inheritance as completely as if 
he had never been born.” Their Lordships in- 
terpret it thus: "It does not follow from the 
above...that the adopted son loses all rights of 
inheritance refers to inheritance or interest 
already vested in him.” Nobody could have 
expressed so clearly as Mr. Mayne did to convey 
that he meant, namely, "he loses all rights of 
inheritance as completely as if be bad never been 

(l) Italics are in the original. 

(m) Dattaka-Mimansa, Sec. VI, pr. 8. 

(n) Smriti'Cbandrika, Sec. XI, pc, 19, where this quota¬ 
tion in part occurs. 
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born.*’ If a person waa not born in a family 
how could the question of vesting in much less 
of divesting him of property of that family comes 
in in which he was not born ? 

Their Lordships did not consider that pro¬ 
perty once vested is divested under certain 
circumstances for deciding the case on the ground 
that there was no Privy Council decision on the 


point in question. Applying this very rule, their 
Lordships should have held that there is no rule 
of law that property once vested in the son be¬ 
fore adoption is not divested as there is no Privy 
Council decision on the point. 

So the decision of the Bombay High Court in 
Dattatraya's case seems to represent the correct 
view of the law. 


REVIEWS 


The Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947 (Act LVil 
of 1947), hy G. R. Bodas, Advocate, Nasik, 

Edn. 1,19418, Price Rs. 3. 


This book gives with brief notes, the above 
Act, the Rules made thereunder and the 
Bombay Land Requisition Act, 1948 (Bombay 
Act xxxiil of 1948). As we have already re¬ 
marked in these columns while reviewing another 
book on Bombay Act LVll of 1947, owing to the 
extraordinary times in which we are living, such 
specialised legislation touches the lives of citizens 
rather closely and the need for a knowledge of 
the provisions of such laws is felt by all, layman 
and lawyer alike. The Author has done well 
in bringing out this book and pricing it at a 
moderate amount. 


Survey and Demarcation hy G. P. Sri- 

VASTAVA, B.A.. LL.B., Edn. 1,1948, Price E0.3.8.O. 
This is a small book on survey and demarcation 
for the guidance of Courts, lawyers, Court Com¬ 
missioners, Demarcation Officers, Surveyors etc, 
The book will be useful. to thifce concerned in 
the settlement of boundary disputes. 


The Code of Civil Procedure (1908). (As 

modified in Madras) by R, Satyamurti aitar 
M.A., M.L., Revised and brought up to date 
by S. Krishnamurti, M.A., of Lincoln's Inn, 
Barrister-at-law, 5fch Edn. 1948, Published by 

V, S. N. Chari and Company, Nungambakkam, 
Madras, Price rs. 8 . 

No one law, substantive or procedural, plays 
such an important part in the every day practice 
^ lawyers and in Courts than the law of Civil 
Procedure. The importance, therefore, to law- 
yers as well as Judges, of an up-to-date edition 
of the Code of Civil Procedure with all amend¬ 
ments by the particular High Court cannot be 
exaggerated. This book may, therefore, con¬ 
fidently be expected to have a wide sale, 
espcially in the Madras Presidency. The use- 
Mness of the book to lawyers and Courts in the 

enhanced by the addition 
of the Madras Civil Rules of practice. The book 


contains brief notes with references to case-law 
on the different provisions. 


Selected Decisions of Board of Revenue^ 
Bihar 1934-1946, Edtted by V. M. Kdlkarni, 
B.A., LL. B., Advocatej Editor, Indian Cases and 
Criminal Law Journal of India, Lahore and 
Radhakrishna G. Dhobley, Editor in charge,Bihar 
Reports, Lahore; Published by the Manager, 
Bihar Reports, Lahore with permission of the 
Board of Revenue, Bihar, 1947. Price Bs. 20 . 

Argumentum a simili valet in lege (An 
argument from a like case avails in law). De 
similihus idem est judicium (In like cases the 
judgment is the same). Nihil in lege intolera- 
bilius est, eandem rem diverse jure censeri 
(Nothing in law is more intolerable than to rule 
a similar case by a diverse law). These are a few 
Latin maxims selected at random. They show 
that the importance given to precedents is not 
a freak of British jurisprudence but is founded on 
the wisdom of ages. We are not among those with 
whom it is a fashion to bemoan the vast increase 
in the reporting of judicial decisions in modern 
times. We are frankly of the opinion that report¬ 
ing judicial decisions is and cannot be anything 
but a service to the cause of law and its develop, 
ment. This does not mean that there is no room 
for improvement in regard to this matter of 
law-reporting. Improvement is called for in 
regard to editing, digesting, criticism, comment 
and co-ordination, and there is a vast scope for 
work in these directions for editors of law- 
journals and reports, and also for others. Thus, 
the two questions, viz., the question of publishing 
reports of decisions and that of editing them or 
dealing with them in text-books and digests so as 
to make them capable of being availed of easily 
by the legal profession and Courts should be kept 
distinct and it would be wrong to condemn 
law reporting as such; even law reporting on 
that plentiful scale on which it has been going 
on. What is required is the provision of adequate 
and efficient facilities for making the best possi¬ 
ble use of all this vast output of judge-made law. 

To us, therefore, the appearance of a new 
collection of law reports is a welcome event and 
when we find that the editing has also been done 
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efficiently we are sincerely pleased. The volume 
before u8 has another attraction. It covers a 
<3eld not usually covered by the existing law- 
repcvts published in India. Under the Indian 
law, certain classes of cases are triable by revenue 
Courts and not the ordinary civil Courts and 
there are practitioners who specialise in what is 
known as revenue law. But we feel that the 
needs of revenue Courts and lawyers practising 
before them have not been adequately met by 
the legal publications hitherto brought out in 
India. We cannot help feeling that this must be 
a handicap to the practitioners and officers con¬ 
cerned. The present publication will, we daresay, 
go a considerable way in facilitating the work of 
lawyers and revenue Courts in the Provinces of 
Bibar and Orissa. The volume contains full 
reports of selected decisions of the Board of 
Revenue. Bihar and Orissa for the period, 1934 to 
3946 with head-notes indicating the principles of 
law contained in each case. This volume will 
serve as a continuation of the publication, in 
four volumes, for the previous period from 1912 
to 1934 by Shri Janak Kishore Prasad, Advocate, 
Patna. 

The volume contains 338 select decisions of the 
Board of Revenue pronounced during the period 


A. LR. 

1934.46, arranged according to the dates of deci¬ 
sions. We are glad to find that the editing baa 
been done carefully and efficiently and that the 
head-notes are terse and clear. The volume con¬ 
tains a table of cases given at the beginning and 
a Subject-Index at the end. The Subject-Index 
gives the full head-notes of all the cases for the 
period covered, so that it really constitutes a 
digest of the revenue decisions of the two Pro¬ 
vinces of Bihar and Orissa for the 12 years* 
period, 1934.46. The volume is thus, not only a 
volume of reports but is also a revenue digest 
for a substantial period of 12 years, of recent 
revenue decisions. We are sure that this feature 
will commend itself to Courts and practitioners 
in the two Provinces. 

The book has also the imprimatur of official 
authority and has been published with the per¬ 
mission of the Board of Revenue, Bihar. Mr, 
Baksi, I.C.S., Member of the Board of Revenue 
has blessed the undertaking with a nice foreword. 

The printing and get-up of the book are excep- 
tionally good and it is a pleasure to handle the 
volume. It contains nice portraits of members 
of the Board of Revenue, Bihar, during the period 
covered by the publication. 


REVIEWS 


The Federal Court Agents* Association 
We may draw the attention of the litigant 
public and of lawyers to the formation, at the 
end of May 1948. of the "Federal Court Agents’ 
Association” at New Delhi. The Federal Court 
Agents serve the role of Solicitors in the Federal 
Court. Their importance has very much in¬ 
creased on account of the enlargement of the 
jurisdiction of the Federal Court under Act 1 
of 1948 and the consequent increase that is sure 
to take place in the work of the Federal Court. 
With the establishment of the Supreme Court, 
there will be even greater scope than now for 
this class of practitioners. An Association of 
the 'Agents’ will, we think, serve a useful 


purpose. It will enable the ’Agents’ to function 
as a co-ordinated body and to see that the 
'Agents’ adopt certain uniform methods of 
work which are conducive to greater efficiency, 
expedition and economy. An institution like 
this will also be otherwise of much practical use 
to lawyers all ovsr India who may wish to file 
appeals before the Federal Court or the Supreme 
Court. W^e hope that ‘Agents’ will make the 
idea of the 'Association* a success. They may 
contact Mr. S. P. Verma, M. A., B. L.. Honor, 
ary Secretary (Provisional) of the Association, 
New Delhi. 
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[Note 


The Indian Finance Act, 1048, bein^^ Act No. XX of 1943, is 
printed below. Act No. I to XIX will be printed later on.— Ed^ 

The Indian Finance Act, 948 


Act No. XX of 1948 

[Reed, Gr -G.’s assent on 30th March 1948.] 

An Act to give effect to the financial proposals of the Central Government for the 

year heginning on the first day of April lOiS, 


Whereas it is expedient to discontinue the 
duty on salt manufacture in. or imported into, 
the Provinces of India, to 6x maximum rates of 
postage under the Indian Post Office Act, 1898, 
to alter certain duties of customs and excise, to 
levy certain additional duties of customs and 
excise, to fix rates of, and make certain provi¬ 
sions relating to, income-tax and super-tax, and 
to continue, subject to certain modifications, for 
a period of one year the tax imposed by the 
Business Profits Tax Act, 1947 ; 

It is hereby enacted as foUowa ;— 

Notes: —For the Report of the Select Committee, see 
Gazette of India, 1948, Part V, page 266. 

Short title 1. 1) This Act may he called 
and extent the Indian Finance Act, 1948. 

(2j It extends to all the Provinces of India. 

2* For the year beginning on the 1st day of 

Discontinuance April, 1948, no duty shall be 
of salt duty. levied on salt manufactured 
in, or imported by sea or by land into, the Pro¬ 
vinces of India. 

3. For the year beginning on the 1st day of 

InUind Postage April, 1948, the Schedule 

contained in the First Sche¬ 
dule to the Indian Finance Act, 1945 , shall again 
be inserted in the Indian Post Office Act, 1898 , 
as the First Schedule to that Act. 

ceHaln%tIs , E'irst Schedule to 

of c«s^oms. Indian Tariff Act, 1934,_ 

(aj in Item No. 24, for the entry in the fourth 

column the entry “Rs. 13 per lb.“ shall be sub- 
stituted; 

(b) in Item No. 24 (l), in the entry in the 
fourth column, for the letters and figures 
1948 Acfes/l 


“Rs. 7-9“, the letters and figures "Rs. 12.S’’ shall 
be substituted; 

(c in Item No. 24 (2), in the entry in the 
fourth column, for the words, letters and figures 
“Rg. 18-12 per thousand or Rs 7-3 per lb." the 
words, letters and figures “Es. ^"1.4 per thousand 
or Rs. 12-3 per Ib." shall be'substitu ed; ancl 

(a) in Item No 75 (l), for the figures “stJ" 
in the fourth column, the figures ‘ 50“ shall be 
substituted, and for the-figures *'30” in the fifth 
column, the figures “42^” shall be substituted. 

5, Where any goods chargeable with a duty 

Additional deities of customs under the First 

of customs. Schedule to the Indian 

Tariff Act, 1934, or under the said schedule read 
■with any notification of the Central Government 
for the time being in force, are assessed to duty, 
there shall, up to the 31st day of March, 1949, be 
levied and collected as an addition to, and in 
the same manner as, the total amount so charge- 
able— 

(a) a sum equal to one-half of such amount, 
in the case of goods comprised in Items Nos. 22 
(3) and 22 (4) and sub-items (a), (c) and (d) of 
Item No. 22 (5) of the said Schedule, and 

(b) 0 , sum equal to one-fifth of such amount, 
in any other case : 

Provided that such additional duty of cus¬ 
toms shall not be levied and collected on the 
goods specified in the First Schedule to this Act. 

6 . In the Second Schedule to the Indian 

Imposition and Tariff Act, 1934, Items Nos. 6 

alteration of and 7 shall be omitted, and 

ta^n export duSk. thereof, the foUowing 

Items shall be inserted, namely 
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ACT NO. 20 OF 1948 


A. I. B. 


“6- Cloth of any (lescrii)tion manu¬ 
factured either wholly from cotton, or 
partly from cotton and partly from 
any other subatauco and containing 
not less than ten per cent, of cotton 
by weight,butexclndingcloth ofhand- 

loom manufacture.25 per cent. 

ad valorem. 

7. Manganese oro . , . 25 per cent. 

ad valorem. 


S. Oil seeds . 

1). Vegetable oils 
Imposition and 
aUcrat[o)i of err- 
('Vin duties of ex¬ 
cise. 


, . . . Es. 80 per ton. 

. Es. 160 per ton." 

1* (1) In the First; Schedule 
to the Central Excises and 
Salt Act, 1941,— 


(a^ \n each of the sub-items (l) and (2) of 


Item No 2,— 


{i clause (i) shall be omitted, 

(ii) clauses (it), (Hi) and (iv) shall be re¬ 
numbered as clauses (i), (ii) and (Hi) respec¬ 
tively, and 


(Hi) in clause (i) as so renumbered, the 
words "more than forty, but" shall be omitted; 

(b) in Item No. 9,— 

{i ^ for the entry in the third column against 
sub-item i (2) (h), the entry “Twelve annas" 
shall be substituted: 


(ii) In the entries in the third col umn against 
sub-item I (3), for tho words "Nine annas" at 
both places where they occur, the words "Twelve 
annas" shall be substituted, and for the words 
Three annas", at all the three places where 
they occur, the words "Four annas" shall be 
substituted; and 

-(Hi) in sub-item II, before the word "Cigai’s", 
the brackets and figure "(l)" shall be inserted, 
and to that sub-item, the following shall be 
added, namely :— 

“( 2 ) Cigarettes of which the value— 


. Per thousand 

i x) exceeds Es. 50 a thousand Twelve rupees and 

.... eight annas. 

Ixx) exceeds Es.dO a thousand Ton rupees, 
but does not exceed Ks, 60 
a thousand. 

(Hi) exceeds Rs. 30 r thousand Seven rupees and 
but does not exceed Es. 40 eight annas, 
a thousand. 

(iv) exceeds Es. 25 a thousand Six rupees and four 
but docs not exceed Es, 30 annas. 

a thousand. 

(v) exceeds Es. 20 a thousand Fivo rupees, 
but docs not exceed Es. 25 

a thousand. 

(vi) exceeds Es. 15 a thousand Tliroo rupees and 
but does not exceed Rs. 20 Twelve annas. 

a thousand. 

(vii) exceeds Es. 10 a thousand Two rupees and 
but does not exceed Es. 15 eight nonas. 

a thousand. 

(viii) does not exceed Es. 10 a One ru|'>ec and four 
thousand, annas."; 

(c) in Item No. 10, for tho wordR “Ten per 
cent." the words "Fifteen per cont." shall be 
substituted; 


(d) in item No. ll, for the words "Five 


rupees" the words “Seven rupees" shall be sub¬ 
stituted; 

(e) Item No. 12 shall be omitted; 

(f) in item No. 13, for the words "Two 
annas” the words “Three annas" shall be sub¬ 
stituted; and 

(g) in Item No. 14, for the words "Two annas" 
the words "Three annas" shall be substituted. 

(i^) In Part A of the Second Schedule to the 
Central Excises and Salt Act, 1944, the figure and 
word " 2 . Betel nuts" shall be omitted, and for the 
figure “3", the figure " 2 " shaU be substituted. 

8. The following amendments shall be made 

Amendment of in the Indian Income-tax Act, 
Act A'/ of 1923. 1922 :— 

(1) In section 2 , after clause (7), the follow¬ 
ing clause shall be inserted, namely :— 

"f 7A) ‘Indian company* means a company 
as defined in tho Indian Companies Act, 1913, 
the registered oflice of which is situate in British 
India;’*. 

(2j In Explanation 3 to sub-section (1) of 
section 4 , after the words "dividend paid", the 
words "by an Indian Company" shall be inserted. 

(3) In clause (xii) of sub-section (3) of 
section 4, for the figures "l94S” the figures "i960” 
shall be substituted. 

(4) In sub-olause (a) of clause (vi) of sub¬ 
section ( 2 ) of section 10, for the figures “1943” 
the figures “l950" shall be substituted. 

(5) After section 15A, the following section 
shall be inserted, namely 

"I 6 B. Exemption on account of donations 
for charitable pttrposes, — (1) The tax shall not 
be payable by an assessee in respeot of any sums 
paid by him as donations to any institution or 
fund which is established in British India for a 
charitable purpose and is approved by the Cen¬ 
tral Government for the purposes of this section: 

Provided that the total of the sums so paid is 
not less than two hundred- and fifty rupees: 

Provided further that in the case of a com¬ 
pany this exemption shall apply only in respeot 
of the income-tax, and not in respect of any 
super-tax, payable by it. 

Explanatton. — In this section, 'charitable 
purpose’ includes relief of tho poor, education, 
medical i-elief and the advancement of any other 
object of general public utility. 

(2) The aggregate of any sums exempted 
under this section shall not exceed— 

(a) one-twentieth in tho case of a company, 
and one-tenth in any other case, of the assessee’s 
total income as reduced by any portion thereof 
exempt from tax under any o^er provision of 
this Act, or 

(b) two hundred and fifty thousand rupees 
whichever is less. 
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(3) The amount) by which the tax payable by 
an assessee is reduced on account of an exemp. 
tion under this section shall not in any case 
exceed half the amount in respect of which the 
exemption is allowed under this section.” 

(3) In section 16, in clause (a) of sub-section 
(i), for the words and figures “section 14 and 
section 15”, the words, figures and letter “section 
14, section 15 and section 15B” shall be subs.ti- 
tuted; and in sub-section (2), for the words “of a 
company” the words and brackets “of the com¬ 
pany (without taking into account any rebate 
allowed or additional income-tax charged)” shall 
be substituted. 

(7) In Bub-section (3) of section 17, after the 
words and figures ‘‘of section 14” the words, 
figures and letter “or under section 15B” shall be 
inserted. 

(3) In sub-section {3E) of section 18, for the 
words “by a company” the words “by an Indian 
company or by a company which has made such 
effective arrangements as may be prescribed for 
the deduction of super-tax from such dividends” 
shall be substituted. 

(P) In section 19A, after the words “every com¬ 
pany”, the words “which is an Indian company 
or a company which has made such effective 
arrangements as may be prescribed for the decla¬ 
ration and payment of dividends in British India” 
shall be inserted. 

{10) In section 49B, for the words “such person 
shall be leemed” the words “such person shall, if 
the dividend is included in his total income, be 
deemed” shall be substituted, and for the words 
“total income of a company” the words “total 
income of the company” shall be substituted, 

9 . (I) Subject to the provisions of sub-sections 

Income-tax and (3), (4), (5) and (3), for the 
super-tax, year beginning on the Ist day 

of April, 1948,— 

(а) income-tax shall be charged at the rates 
specified in Part I of the Second Schedule to this 
Act, and 

(б) rates of super-tax shall, for the purposes of 
section 55 of the Indian Income-tax Act, 1922 
(hereafter in this section referred to as “the 
Income-tax Act”), be those specified in Part II 
of the Second Schedule to this Act. 

{2) In making any assessment for the year 
ending on the sist day of March, 1949, there shall 
be deducted from the total income of an assessee, 
in accordance with the provisions of section 15A 
of the Income-tax Act, an amount equal to one- 
fifth of the earned income, if any, included in his 
total income, but not exceeding in any case four 
thousand rupees. 

(3) In making any assessment for the year 
ending on the Slst day of March, 1949,— 


(a) where the total income of an assessee, not 
being a company, includes any income charge¬ 
able under the head “Salaries” as reduced by the 
deduction for earned income appropriate thereto, 
or aiat income chargeable under the hoar'Inter- 
Gst on securities”, or any income from dividends 
in respect of which he is deemed under section 49B 
of the Income-tax Act to have paid income-tax 
imposed in British India, the income-tax pay¬ 
able by the assessee on that part of bis total 
income which consists of such inclusions shall bo 
an amount bearing to the total amount of income- 
tax payable according to the rates applicable 
under the operation of the Indian Finance Act, 
1947, on his total income the same proportion as 
the amount of such inclusions bears to his total 
income ; 

(b) where the total income of an assessee, not 
being a company, includes any income charge¬ 
able under the head “Salaries” on which super¬ 
tax has been or might have been deducted under 
the provisions of sub-section (2) of section 18 of 
the Income-tax Act, the super-tax payable by the 
assessee on that portion of his total income which 
consists of such inclusion shall be an amount 
bearing to the total amount of super-tax payable, 
according to the rates applicable under the opera¬ 
tion of the Indian Finance Act, 1947, on his total 
income the same proportion as the amount of 
such inclusion bears to his total income. 

(4) In making any assessment for the year 
ending on the 3l8t day of March, 1949, where the 
total income of an assessee consists partly of 
earned income and partly of unearned income, 
the super-tax payable by him shall be— 

(t) on that part of the earned income charge¬ 
able under the head “Salaries” to which clause 
(fe) of sub-section (3) applies, the amount of 
super-tax computed in accordance with the provi¬ 
sions of that sub-section, plus 

Hi) on the remainder of the earned income, 
the amount which bears to the total amount of 
super-tax which would have been payable on his 
total income had it consisted wholly of earned 
income the same proportion as such remainder 
bears to his total income, plus 

(Hi) on the unearned income, the amount 
which bears to the total amount of super-tax 
which would have been payable on his total 
income had it consisted wholly of unearned 
income the same proportion as the unearned 
income bears to his total income. 

(5) In making any assessment for the year 
ending on the 3ist day of March, 1949,— ■ 

(ii) where the total income of a company inclu- 

* 4 

des any profits and gains from life insurance 
business, the super-tax payable by the company 
shall be reduced by an amount computed at the 
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rate of two armas in the ruijee on that part of 
its total income which consists of such inclusion ; 

(6) where the total income of an assessee, not 
l)eing a company, includes any profits and gains 
from hfe insurance business, the income-ta^ and 
super tax ])ayable by the assessee on that part 
of his total income which consists of such inclu¬ 
sion shall bo an amount bearing to the total 
amount of such taxes payable according to the 
rates applicable under the operation of the Indian 
li'inancc Act, 1912, on his total income the same 
proportion as the amount ot such inclusion bears 
to his total income, so however that the aggre¬ 
gate of the taxes socomimted in respect of such 
inclusion shall not in any case exceed the amount 
of tax payable on such inclusion at the rate of 
live annas in the rupee. 

(G) In cases to which section 17 of the Income- 
tax Act applies, the tax chargeable shall be de- 
terminod as provided in that section, but with 
reference to the rates imposed by subs (1), 
and in accordance, whore applicable, with the 
provisions of sub sections (3), (4^) and {5) of 
this section. 

(7) For the purposes of making any deduc¬ 
tion of income-tax in the year beginning on the 
Iflt day of April, 1918, under sub-section (2) or 
sub-section 2B) of section is of the Income- 
tax Act from any earned -income chargeable 
under the head “Halaries,* the estimated total 
income of the assessee under this head shall, in 
computing the income-tax to be deducted be 
reduced by an amount equal to one-fifth of such 
earned income, but not exceeding in any case 
four thousand rupees; but no abatement shall 
be allowed by the person responsible for paying 
the salary in respect of any donations made by 
the a-^sessee to which section 16B of the Income- 
tax Act is or may be applicable. 

(3) For the purposes of this section and of 
the rates of tax imposed thereby, the expression 
“total income” means total income as deter¬ 
mined for the purposes of income-tax or super¬ 
tax, as the case may be, in accordance with the 
provisions of the Income-tax Act, and the expres¬ 
sion "earned income” has the meaning assigned 
to it in clause (GAA) of section 2 of that Act. 

AinetifivietU of 10. The followingamend- 
Act XXI of 1947, ments shall bo made in the 
Business Profits Tax Act, 1917 : — 

(Ij In clause (1) of section 2, after the M'Ords 
"chargeable accounting period” the words and 
figures "ending on or before the 3lst day of 
March 1917,” shall be inserted, and after the 
words "the period of one year” the following 
shall bo inserted, namely :— 

"and, in respect of any chargeable accounting 
period beginning after the 3lst day of March, 
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1947, such sum as may be fixed by the annual 
Finance Act.” 

(2) In sub-clause faj of clause (4) of section 
2, for the figures ”1947” the figures "l948” shall 
be substituted, and to the said clause the 

following proviso shall be added, namely:_ 

"Provided that where an accounting period 
falls partly before, and partly after, the end of 
I\Iarch I9i7, so much of that accounting period 
as fails before, and so much of that accounting 
period as falls after, the end of March 1947, shall 
be deemed each to be a separate chargeable ac¬ 
counting period.” 

section -1, for the words "which shall 
bo equal to sixteen and two-thirds per cent, of 
the taxable profits,” the following shall be sub¬ 
stituted, namely : — 

"which shall, in respect of any chargeable 
accounting period ending on or before the 3lst 
day of March 1947, be equal to sixteen and two- 
thirds per cent of the taxable profits, and in 
respect of any chargeable accounting period 
beginning after that date, be equal to such per¬ 
centage of the taxable profits as may be fixed by 
the annual Finance Act.” 

41. (1) The tax imposed by section 4 of the 
Business Profits Business Profits Tax Act, 

1947, shall, in respect of any 
chargeable accounting period beginning after the 
Sist day of March, 1917, be an amount equal to 
ten per cent, of the taxable profits. 

(2j For the purposes of the said Act, "abate¬ 
ment” shall mean, in respect of any chargeable 
accounting period beginning after the Slst day 
of March, 1947, a sum which bears — 

(aj in the case of a company not being a 
company deemed for the purposes of section 9 
of the said Act, to be a firm, to a sum equal to 
six per cent, of the capital of the company on 
the first day of tie said period, comput^ in 
accordance with Schedule II to thp said Act, or 
two lakhs of rupees, whichever is greater, or 
(Z?; in any other cose, two lakhs of rupees, 
the same proportion os the said jicriocl beat's to 
the period of one year. 


THE FIRST SCHEDULE 
(See section 5) 

Goods on which additional duty 
of custojns is not leviable 

A. Goods comprised in the following Itejua 
of the Fiigt Schedule to the Indian Tariff Act, 

1934, namwy ;— 

Nos. 8 ( 2 ), 8 (3). 9 (6), 20 (l), 20 (3), 20 (4). 24 , 
24 (1), 24 (2), 24 (3). 25 (l). 27 (4), 27 (6). 27 (6) 
28 (16), 28 (16), 28 (17), 28 (18), 29, 29 (l), 30 (9) 
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30 do), 43. 44, 46 (3). 61 (2), 61 (3). 62 (l), 62 (2), 
63 (30), 63 (31). 63 (32), 63 (33), 70 (2), 70 (3) 
71 (7). 71 (8), 72, 72 (l), 72 (2), 72 (3) 72 (11). 76 (l). 
75 (5), 75 (6), 75 (7), 75 (S). 

B. Goods comprised in tbe following items of 
the First Schedule to the Indian Tariff Act, 1934, 
when the Customs Collector is satisfied that 
such goods are the produce or manufacture of 
Burma, namely :— 

■ No. 7 (potatoes and onions only) and xos. 0, 
9 (3), 13 (2), 17 and 34 (l) (a). 


THE SECOND SCHEDULE 
(See section 9) 

Part I 


Bates of Income-tax 


A. In the case of every individual, Hindu 
undivided family, unregistered firm and other 
association of persons, not being a case to which 
paragraph B, C or D of this Part applies — 


1. On the first Es. 1500 of... 

total income 

2 . On the nest Bs. 3,500 of.. 

total income 

3. On the next Re. 5,000 of.. 

total income 

4. On the next Ks. 5,000 of.. 

total income 

5. On the balance of total** 

income 


Bate 
.. Nil 

•* One anna in the 
.. rapee. 

•• Two annas in the 
*• rupee. 

.. Three and a half 
.. annas in the rupee. 
.. I'ive annas in the 
.. rupee; 


Provided that — 

(t) -no income-tax shall be payable on a total 
income which, before deduction of the allowance, 
if any, for earned income, does not exceed 
Es. 3000; 

(ti) the income-tax payable shall in no case 
exceed half the amount by which the total in¬ 
come (before deduction of the said allowance, if 
any, for earned income) exceeds Es. 3.000; 

(Hi) the income-tax payable on the total in¬ 
come as reduced by the allowance for earned in¬ 
come shall not exceed either — 


(a) & sum bearing to half the amount by 
which the total income (before deduction of the 
allowance for earned income) exceeds Es. 3,000 
the same proportion as such reduced total in¬ 
come bears to the unreduced total income, or 

(b) the income-tax payable on the income so 

reduced at the rates herein specified,_ 

whichever is less. 

Notes :—The taxable minimum has been raised from 
Rs. 2,500 to Rs. 3,000 on the recommendation of the 
Select Committee. 

B. In the case of every company, not being 
a company to which paragraph C of this Part 
applies — 


Rate. 

On the whole of total income . . Pive annas in the 

rupee: 

Provided that in the case of an Indian com¬ 
pany— 

(a) where the total income, as reduced by 
seven annas in the rupee and by the amount, if 
any. exempt from income-tax, exceeds the 
amount of any dividends (including dividends 
payable at a fixed rate) declared in respect of 
the whole or part of the previous year lor the 
assessment for the year ending on the 3lst day 
of March, iy49 and no order has been made un¬ 
der sub-section (1) of section 23 a of the Indian 
Income-tax Act, 1922, a rebate shall be allowed 
at the rate of one anna per rupee on' the amount 
of such excess; 

(b) where the amount of dividends referred 
to in clause (a) above exceeds the total income 
as reduced by seven annas in the rupee and by 
the amount, if any, exempt from income-tax, 
there shall be charged on the total income an 
additional income-tax equal to the sum, if any, 
by which the aggregate amount of income-tax 
actually borne by such excess (hereinafter referred 
to as “the excess dividend ’) falls short of tho 
amount calculated at the rate of five annas per 
rupee on the excess dividend ; and 

(c) the income-’ax payable, after deducting 
any rebate permissible under clause but 
without including any additional income-tax 
chargeable under clause (b), shall not exceed the 
aggregate of — 

( 2 ^ the income-tax which would have been pay¬ 
able under the provisions of paragraph 0 of this 
Part if the total income had been hs. 25,000, and 

(it) half the amount by which the total in¬ 
come exceeds Es. 26,000. 

For the purposes of clause (b) of the above 
proviso, the aggregate amount of income-tax 
actually borne by the excess dividend shall be 
determined as follows :— 

(ij the excess dividend shall be deemed to be 
out of the whole or such portion of ihe undistri¬ 
buted profits of one or more years immediately 
preceding the previous year as would be just 
sufficient to cover the amount of the excess divi¬ 
dend and as have not likewise been taken into 
account to cover an excess dividend of a pre¬ 
ceding year; 

(ii) such portion of the excess dividend as is 
deemed to be out of the undistributed profits of 
each of the said years shall be deemed to have 
borne tax,— 

(a) if an order has been made under sub¬ 
section (1) oi section 23A of the Indian Income- 
tax Act, 1922, ^in respect of the undistributed 
profits of that year, at the rate of five annas in 
the rupee, and 
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(h) iu respect of any other year, at the rate 
applicable to the total income of the company 
for that year reduced by the rate at which re¬ 
bate. if any, was allowed on the undistributed 
profits. 

C. In the case of every Indian company 
the total income of which does not exceed 
Rs. 25,000 — 

Rate. 

Ou the whole of total income . , Two and a half 

annas in the 
rupee; 

Provided that where the total income, as re¬ 
duced by four and a half annas in the rupee 
and by the amount, if any, exempt from in¬ 
come-tax, esceeds the amount of any dividends 
(including dividends payable at a fixed rate) 
declared in respect of the whole or part of the 
previous year for the assessment for the year 
ending on the Oist day of March, 1949, and no 
order has been made under sub-section (^2 j of 
S. 23A of the Indian Income-tax Act, 1922, a rebate 
shall bo allowed at the rate of half anna per 
rupee on the amount of such excess. 

D. In the case of every local authority and 
in every case in which, under the provisions of 


A. flfl B, 

the Indian Income-tax Act, 1922, income^tat-is 

to be charged at the maximum rate_ * 

Rate; ■ 

On the whole of total income , , Five annas in the 

rupee. 

Explanaiion.^Von the purposes of this Part,_ 

(a) the expression “dividend’* shall be deemed 
to include any distribution included in that ex. 
pression as defined in clause (6A) of section 9 of 

the Indian Income-tax Act, 1922, and any anoh 

distribution made during the year ending on 
the 3l9t day of March, 1949, shall be deemed to 
have been made in respect of the whole or part 
of the previous year ; 

(b) the expression “Indian company" shall 
have the meaning assigned to it in clause (7 A) 
of section 2 of the Indian Income-tax Act, 1922. 

Part II 

Rates of Super-tax 

A. In the case of every individual, Hiadn 
undivided family, unregistered firm and other 
association of persons, not being a ease to whioh 
any other paragraph of this Part applies — 


1. On the first Rs. 25,000 of total income. 

2. On the next Rs. 15,000 of total income. 

3. On the next Rs. 15,000 of total income. 


Rato, if income wholly earned 

^ Nil 

Two annas in the rupee. 
Three annas in the rupee. 


4. On the next Rs. 15,000 of total income. 

6 . On the next Rs. 15,000 of total income. 

6 . On the next Rs. 15,000 of total income. 

7. On the next Rs. 50,000 of total income. 

8 . On the next Rs. 1,00,000 of total 

incomo 

9. On the uoxtRs, 1,00,000 of total income. 

10. On the balanco of total incomo. 


Five annas in the rupee. 

Six annas in the rupee. 

Six and half annas in the rupee. 

Seven annas in the rupee. 

Nine ani a half annas in the 
rupee. 

Ton annas in the rupee. 

Ten and a halt annas in the 
rupee. 


Rate if income wholly nnearned 

NU 

Throe annas in the rupee. 

Four and a half annas in the 
rupee. 

Six anuas in the rupee. 

Seven annas in the rupee. 

Eight annas in the rupee. 

Nine annas in the rupee. 

Nine and a halt annas in the 
rnpoo. 

Ten annas in the rupee. 

Ten and a half annas in the 
rupee. 


B. In the case of every local authority— 


On the whole of total 
income 


Rate 

Two annas in the 
rupee. 


C. In the case of an association of persons 
being a co-operative society, other than the 
Sauikatta .Saltownors’ Society in the Bombay 
Presidency, for the time being registered under 
the Co-operative Societies Act, 1912, or under an 
Act of a Provincial Legislature governing the 
registration of co-operative societies_ 


(1) On the first Rs. 25,000 

of total incomo . . . 

(2) On the balanco of 

total income .... 


Rato 

Nil 

% 

Two annas in the 
rupee. 


D, In the case of every company— 

Rate 

On the whole of total Three annas in 
income .... the rupee. 

Provided that a rebate at the rate of one 
anna per rupee of the total income shall be 
allowed in the case of any company which, in 
respect of its profits liable to tax under the 
Indian Income-tax Act, 1922, for the year end¬ 
ing on the Slst day of March, 1949, has made the 
prescribed arrangements— 

(a) for the declaration and payment in the 
Provinces of India of the dividend payable out 
of such profits, and 

(h) for the deduction of super-tax from divi¬ 
dends in accordance with the provisions of sub¬ 
section (3D) or (3D) of s. IS of the said Act. 
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Act No. I of 1948 

The Federal Court (Enlargement of Jurisdiction) Act, 1947. 

[Kecd, G.-G.'s assent on 5th January 1948.1 

An Act to provide for the enlargement of the appellate jurisdiction of the 

Federal Gorirt in civil cases. 


Whereas it is expedient to provide for the 
enlargement of the appellate jurisdiction of the 
Federal Court in civil cases ; 

It is hereby enacted as follows :— 

Notes. —The Act provides for the enlargement of ap¬ 
pellate jurisdiction of the Federal Court in civil cases to 
the fullest extent permissible under S. 206 of the Gov- 
ernmeut of India Act, 1935, as now in force, and for 
the abolition pro tanto of all direct appeals in such 
cases from High Courts to the Privy Council either with 
or without special leave. It does not however interfere 
with appeals pending before the Privy Council or in res¬ 
pect of which special leave has been granted by the 
Privy Council. 

1, (1) This Act may be called the Federal 

Short title and Court (Enlargement of Ju- 
covimencement. tisdiction) Act, 1947. 

(2) It shall come into force on the first day 
of February 1948, which day is hereinafter re- 
ferred to as “the appointed day,” 

Definitions. 2. In this Act,— 


(aj “High Court" means any High Court to 
which the provisions of Chapter II of Part IX of 
the Government of India Act, 1935, apply; 

(h) “judgment to which this Act applies” 
means any judgment, decree or final order of a 
High Court in a civil case from which a direct 
appeal could have been brought to His Majesty 
in Council, either with or without special leave, 
if this Act had not been passed. 

mtZrrLrt , 3. As from the appointed 
jurisdiction. “®'y»— 

('aj an appeal shall lie to the Federal Court 
from any judgment to which this Act applies — 

(i) without the special leave of the Federal 
Court, if an appeal could have been brought to 
His Majesty in Council without special leave 
under the provisions of the Code of Civil Pro¬ 
cedure, 1908, or of any other law in force im- 
mediately before the appointed day, and 

(ii) with the special leave of the Federal 
Court in any other case; 

(b) in any such appeal as aforesaid it shall be 
competent for the Federal Court to consider any 
question of the nature mentioned in sub-section 
(l) of section 205 of the Government of India 
Act, 1936; and 

(c) no direct appeal shall lie to His Majesty 
in Council, either with or without special leave, 
from any such judgment. 

4. All proceedings and steps taken in, and 


Continuance of 
certain “proceedings 
in High Courts. 


orders made and certificates 
granted by, a High Court 
in connection with an ap¬ 


peal to’His Majesty in Council from a judgment 


to which this Act applies shall, unless the re¬ 
cords pertaining to such appeal have before the 
appointed day been transmitted by the High 
Court concerned to His jMajesty in Council, he 
deemed to be proceedings and steps taken, orders 
made, and certificates granted, in coDiiection 
with an appeal from that judgment to the Fede¬ 
ral Court under this Act. and shall be concluded, 
or as the case may le, have effect, accordingly. 

5. Every application to His Majesty in Coun- 

Pending applica- cil for Special leave to ap- 

for special peal from a judgment to 
leave io appeal. which this Act applies re¬ 

maining undisposed of immediately before the 
appointed day shall on that day stand transfer, 
red to the Federal Court by virtue of this Act, 
and shall be disposed of by that Court as if it 
had been an application duly made to that 
Court for special leave to appeal from the said 
judgment. 

6. The provisions of the Code of Civil Proce- 

Modification of dure, 1903, and of any other 

existing laws. law in force immediately 

before the appointed day relating to direct ap¬ 
peals in civil cases to His Majesty in Council 
shall, as from that day, have effect in relation to 
any appeal from a judgment to which this Act 
applies as if in the said provisions, for all re- 
ferences to Sis Majesty in Council, there has 
been substituted references to the Federal Court. 

7. The proceeding provisions of this Act shall 

Savings. not apply to any appeal — 

(a) which immediately before the appointed 
day is pending before His Majesty in Council, 
if the records pertaining to such appeal have 
before that day been transmitted by the High 
Court concerned to His Majesty in Council; or 

(b) to the bringing of which to His Maiesty in 
Council special leave has been granted before 
the appointed day; 

and any such appeal may be disposed of by His 
Majesty in Council as if this Act had not been 


passed. 

8. If any question arises under S. 4 or S. 7 
_ whether the records pertain. 

' coZhi '“g to a-'i ‘‘Pi'eal have before 
sive as to fact of the appointed day been 


transmission of re 
cords. 


transmitted by the High 
Court concerned to His 


Majesty in Council a certificate of the Registrar 
of the High Court that they have been transmit¬ 
ted or not transmitted before the appointed day 


shall be conclusive evidence on the question. 
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Act No. II of 1948. 

The Repealing and Amending Aot* 1947. 

[Reed. G. G.*3 assent on 5th January 1948.] 


.bi Act to repeal or amend certain enactments* 


\\ HEKEAS it is expedient that the.enactmenta 
specified in the Schedule which are spent or 
have otherwise becotoe unnecessary, or have 
ceased to be in force otherwise than by expressed 
spGcihc repf-al, should be expressly and speci¬ 
fically repealed : 


And WHEEiEAS it is expedient that certain 
formal amendments should be made in the 
Indian Income-tax Act. 1922 (xi of 1922 ); 

It is hereby enacted as follows :_ 


1. This Act may be called the Repealing and 

Short title. Amending Act, 1947. 

2. The enactments specified in the Schedule 

Repeal of certain are hereby repealed to the 
enactments. extent mentioned in the 

fourth cojumn thereof. 


3. The repeal by this Act of any enactment 
Savings, alkali not affect any other 

enactment in which such enactment has been 
applied, incorporated or referred to ; 

and this Act shall not affect the validity, in¬ 
validity, effect or consequences of anything al¬ 
ready done or auffersd or any right, title, 
obligation or liability acquired, accrued or in¬ 
curred, or any remedy or proceeding in respect 
thereof, or any release or discharge of or from 
any debt, penalty, obligation, liability, claim or 
demand or any indemnity already granted, or 


the proof of any past act or thing : 

nor shall this Act affect any principle or rule 
of law. Or established jurisdiction, form or coarse 
of pleading, practice or procedure, or existing 
usage, custom, privilege, restriction, exemption, 
office or appointment, notwithstanding that they 
respectively may have been in any manner 
affirmed, recognised or derived by, in or from 
any enactment hereby repealed ; 

nor shall the repeal by this Act of any enact- 
ment revive or restore any jurisdiction, oflSoe, 
custom. liability, right, title, privilege, restriction, 
exemption, usage, practice, procedure or other 
matter or thing not now existing or in force, or 
any provision of the Letters Patent of any High 
Court which under any such enactment ceased 
to have effect. 

Amendment of 4. In section 10 of the 
section 10 of Act XI Indian Income.tax • Act 
of 1922 * 1922 __ 

(a) in clause (h) of the proviso to clause (vi) 
of sub-sectiou (2) for the words, brackets and 
letter "clause (a) of" the words, brackets and 
letter ‘clause (b) of* shall be substituted ; and 

(b) in aub-section (4) for the word, brackets 
and figure "clause (xiiy\ wherever they occur, 
the word, brackets and figure "danse f.rp/’ 
shall be substituted. 
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{See section 2.) 

-■Ic/s of (he Indian Legislature. 
The Aligarh Muslim University Act, 1920 


Tho Cantonments ,\ct, 1924 


The Indian Forest Act, 1927 

Tho Rcsorvo Bank of India Act, 1934 


Tho Defenco of India Act, 1939 

The Royal Indian Navy (Extension of Service) Act. 1940 

Bank of India (Closing of Annual Accounts) Aot, It 
iho War Donations and Investments (Companies) Act, 1940 
Tho Workmen’s Compensation (Amendment) Act, 1942 
Ibe Indian Merchant Shipping (Amendment) Act, 1942 
Ibe Indus Vessels (Amendment) Act, 1942 
Tho Indian Medical Council (Amendment) Aot, 1942 

fiu n Boilers (Amenduient) Act, 1942 
The Coffee Market Expansion Aot, 1942 

mu ^ode (Amendment) Aot, 1942 

Thr. Factories (Amendment) Aot, 1! 

The I roteotive Duties Continuation Aot. 3942 


The proviso to 
sub-^tion (S) 
of section 30. 
The second 
proviso to sub¬ 
section (1) ot 
section 15. 
Section 86 and 
the Schedule. 
C\B,nsQ(T) of 
section 17. 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
Section 50 
The whole 
The whole 
The whole 
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Acts of the Oe^itrol Legislat 2 tre — eontd. 
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1942 
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1942 
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XV 
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1942 
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1942 
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The Cantonments (Amendment) Act, 1942 

The Indian Limitation (Amendment) Act, 1942 

The Indian Companies (Amendment) Act, 1942 

The Motor Vehicles (Amendment) Act, 1942 

The Indian C 'mpanies (Second Am^^ndment) Act, 1942 

The Indian Rubber Control (Temporary Amendment) Act, 1942 

The Code o£ Givi! Procedure (Amendment) Act, 1942 

The Code of Civil Procedure (Second A 'lendment) Act, 1942 

The Repealing and Amending Act, 1942 

The Motor Vehicles (Amendment) Act, 1943 

The Government Savings Banks (Amendment) Act, 1943 

The Indian Railways (Amendment) Act, 1943 

The Aligarh Muslim University (Amendment) Act, 1943 

The Code of Civil Procedure (Amendment) Act, 1943 

The Indian Penal Code (Amendment) Act, 1943 

The Coffee Market Expansion (Amendment) Act, 1943 

The Indian Tea Control (Amendment) Act, 1943 

The Indian Awny and Air Force (Military Prisons and Doteption Barracks) 
Act, 1943 

The Trade Marks (Amendment) Act, 1948 

The Moslim Personal Law (Shariaf) Application (Amendment) Act, 1943 

The Indian Boilers (Amendment) Act, 1943 

The Mines Maternity Benefit (Amendment) Act. 1943 

The Motor Vehicles (Drivers) Amendment Act, 1943 

The Agricnltaral Ptodnee (Grading and Marking) Amendment Act, 1943 

The Indian Army and Indian Air Force (Amendment) Act, 1943 

The Reciprocity (Amendment) Act, 1943 

The Delhi University (Amendment) Act. 1943 

The Victoria Memorial (Amendment) Act, 1943 

The Criminal Procedure Amendment Act, 1943 

The Code of Criminal Procedure (Amendment) Act, 1943 

The Code of Criminal Procednre (Second Amendment) Act, 1943 

The Indian Tea Control (Second Amendment) Act, 1943 

The Indian Companies (Amendment) Act, 1943 

The Central Excises and Salt Act, 1944 


The Coffee Market Expansion (Amendment) Act, 1944 

The Coal Mines Safety (Stowing) Amendment Act, 1944 

The Indian Companies (Amendment) Act, 1944 

The Indian Aircraft (Amendment) Act, 1944 

The Transfer of Property (Amendment) Act, 1944 

The Insurance (Amendment) Act, 1944 

The Cantonments (Amendmenti Act, 1944 

The Indian Merchant Shipping (Amendment) Act, 1944 

The Indian Income tax (Amendment) Act, 1944 

The Delhi Muslim Wakfa (Amendment) Act, 1944 

The Protective Duties Continuation Act, 1944 

The Indian Patents and Designs (Temporary Amendment) Act, 1944 

The Coffee Market Expansion (Second Amendment) Act, 1944 

The Delhi Joint Water and Sewage Board (Amendment) Act, 1944 

The Indian Tea Control (Amendment) Act, 1945 

The Code of Criminal Procedure (Amendment) Act, 1945 

The Indian Companies (Amendment) Aot, 1945 

The Indian Merchandise Marks (Amendment) Snpplementary Act, 1945 

The Repealing and Amending Act, 1945 

The Indian Army (Amendment) Act, 1945 

The Indian Air Force (Amendment) Act, 1945 

The Indian Patents arid Designs (Amendment) Act, 1945 

The Mines Maternity Benefit (Amendment) Ant, 1945 

The Aligarh Muslim University (Amendment) Act, 1945 

Ordinat^ees made by the Governor-General 

The National Service (Technical Personnel) Ordinance, 1940 

The Civic Guards Ordinance, 1940 

The Civil Pioneer Force Ordinance, 1942 

The Women’s Anxiliary Corps Ordinance, 1942 

The Prisoners (Amendment) Ordinance, 1942 

The Deputy Commander-in-Chief (Powers) Ordinance, 1942 

The Civil ^tvices (Conditions of Service) Ordinance, 1942 

The Railways (Employment of Military Personnel) Ordinance,T942 

The Allied Forces Ordinance, 1942 
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ACT NO. 3 OF 1948 

Ordina^ices made by the Governor General —cootd. 

Tbe Allied Forces (United States of America) Ordinance, 1942 

The Indian Legislature (Prevention of Disqualification) Ordinance, 1942 

The Enemy Agents Ordinance, 1943 

'Phe Indian Standard Time (Interpretation of References) Ordinance, 1943 
The Essential Services (Telephone Employees) Ordinance, 1943 
The Royal Indian Navy (Powers of Command) Ordinance, 1943 
The Parole Centres Ordinance, 1943 

The Special Police Establishment (War Department) Ordinance, 1943 
The Discipline of Seamen Ordinance, 1943 

The Allied Forces (Exemption from Local Taxation) Ordinance, 1943 

The Factories (Control of Dismantling) Ordinance, 1943 

The Military Stores (Unlawful Possession) Ordinance, 1943 

The Hoarding and Profiteering Prevention Ordinance, 1943 

The Sugar (Temporary ExoUo Duty) Ordinance, 1943 

Tlie Jlilitary Safety (Powei-s of Detention) Ordinance, 1944 

The Service in Ships (Requisition) Ordinance, 1944 

The Indian Army (Second Amendment) Ordinance, 1944 

The Defence of India (Second Amendment) Ordinance, 1944 

The Sugar (Temporary Excise Duty) Ordinance, 1944 

The Factories (Coiitiol of Dismantling) Amendment Ordinance, 1945 

The National Service (European British Subjects) Amendment Ordinance, 1945 

The Delhi Rent Control (Amendment) Ordinance, 1945 

Phe ^litary Safety (Powers of Detention) Amendment Ordinance, 1945 

1 be Essential Services (Dibru Sadiya and Colliery Branch Railways) Ordinanoe, 

The Indian Income-tax (Amendment) Ordinance, 1945 
The Provincial Debt Laws (Temporary Validation) Ordinance, 1945 
The Criminal Law (1943 Amendment) Amending Ordinance, 1945 
Tbe Criminal Law (1944 Amendment) Amending Ordinance, 1945 
The Income-tax and Excess Profits Tax (Validity of Notices) Amendment Ordi¬ 
nance, 1945 . . . , 

The Wines (Amendment) Ordinance, 1945 
The Explosives (Amendment) Ordinance, 1945 
The Excess Profits Tax (Amendment) Ordinance, 1945 
The Refugee Camps Ordinance, 1945 

The Criminal Law (1943 Amendment) Second Amending Ordinance, 1945 

The Defence of India (Amendment) Ordioanoo, 1945 

The Civil Pioneer Force (Amendment) Ordinance, 1945 

The Defence of India (Second Amendment) Ordinance, 1945 

The Defence of India (Third Amendment) Ordinance, 1945 

Tho Armed Forces (Special Powers) Amendment Ordinance, 1945 

The Indian Army (Amendment) Ordinance, 1945 

The National Service (European British Subjects) Amendment Ordinance, 1945 
The Bills of Exchange Ordinance, 1945 

The War Injuries (Compensation Insurance) Amendment Ordinance, 1945 
The Indian Army and Indian Air Force (Amendment) Ordinance, 1945 
The Hoarding and Profiteering Prevention (Amendment) Ordinance, 1945 
The Defence of India Reserve (Disbandment) Ordinance, 1945 
The Defence of India (Fourth Amendment) Ordinance, 1945 
The Indian Army (Second Amendment) Ordinance, 1945 
The Defence of India (Amendment) Ordinance, 1946 
The Defence of India (Second Amendment) Ordinance, 1946 


l^ote .—Tho Act removes from tho statute book certain Acts and Ordinances ot portions 
have either ceased to have effect or ceased to be in force. 
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Act No. Ill of 1948 


The Armed Forces (Special Powers) Act, 1947 

[Reed. G..G.*s aaaent on 6th Jan\iary 1948] 

in Act to enable certain special poxoets to he conferred wpo ?4 officers of 

the armed forces in disturbed areas. 


^yHEREAS it is expedient to enable certain Short tuic, 1. (Jj This Act may be’ 

special powers to be conferred upon oflicers of dnd called the Armed Forces 

the armed forces in disturbed area^; (Special Powers) Act, 1947 . 

It is hereby enacted as follows :— (2) It extends to all the.Provinces of Indie; 
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(3) Ifc shall remain in force only for a period 
of one year : 

Provided that the Central Government may, 
by notification in the official Gazette, direct that 
it shall remain in force for a further period not 
exceeding one year. 

2. Any commissioned officer, warrant officer 

Special powers of non-commissioned officer 
officers of miliiafy of His Majesty’s military or 
or air forces. air forces may, in any area 

in respect of which a proclamation under sub¬ 
section (1) oi section 15 of the Police Act, 1861 
(V of 1861 ) is for the time being in force or w'bich 
is for the time being by any form of words declar¬ 
ed by the Provincial Government under anV 
other law to be a disturbed or dangerous area,— 

(a) if in his opinion it is necessary so to do 
for the maintenance of public order, after giving 
such warning, if any, as he may consider neces¬ 
sary, fire upon or otherwise use force, even to 
the causing of death, against any person who,is 
acting in contravention of any law or order for 
the timp being in force in the said area prohi- 
biting the assembly of five or more persons or 
the carrying of weapon or of things capable of 
being used as weapons; 

(h) arrest without warrant any person who 
has committed a cognizable offence, or against 
whom a reasonable suspicion exists that he has 
committed or is about to commit a cognizable 
offence; 

(c) enter and search, without warrant, any 


premises to make any such arrest as aforesaid, 
or to recover any person believed to be wrong¬ 
fully restrained or confined, or any property 
reasonably suspected to be stolen property, or 
any arms believed to be unlawfully kept, in 
such premises. 

3. No prosecution, suit or other legal pro- 

'Protection of •ger' ceeding shall be instituted, 

sons acting under except with the previous 

sanction of the Central 
Government, against any person in respect of 
anything done or purporting to be done in exer¬ 
cise of the powers conferred by section 2. 

4. The Bengal Disturbed Areas (Special 

Begeal of certain Powers of Armed Forces) 

Ordinances. Ordinance, 1947 (xi of 1947), 

the Assam Disturbed Areas (Special Powers of 
Armed Forces) Ordinance, 1947 (xiv of 1947), 
the East Punjab and Delhi Disturbed Areas 
(Special Powers of Armed Forces) Ordinance, 
1947 (XVII of 1947), and the United Provinces 
Disturbed Areas (Special Powers of Armed 
Forces) Ordinance, 1947 (XXII of 1947), are here¬ 
by repealed. 

5. On the expiry of this Act section 6 of the 

Bffeet of exgiry General Clauses \ct, 1897 

(X of 1897), shall apply as if 
this Act were then repealed by a Central Act, 

Holes .—The Act confers special powers on the armed 
forces in disturbed or dangerous areas of the country 
to enable them more efficiently to discharge their duties 
in connexion with the maintenance of law and order. 
It is of a temporary nature. 


' Act No. OF 1948 

The Armed Forces (Emergency Duties) Amendment Act, 1947 

[Reed, G,.G.*s assent on 5th January 1948.1 
An Act to amend the Armed Forces (Emergency Duties) Act, 1947. 


Wheeeas it is expedient to amend the 
Armed Forces (Emergency Duties) Act, 1947 

(XV of 1947), for the purposes hereinafter ap. 
pearing; 

It is hereby enacted as follows 

1, This Act may he called the Armed Forces 

Short title. (Emergency Duties) Amend¬ 

ment Act, 1947. 

2 . In section 1 of the Armed Forces (Emer- 

A.mendvient of gsucy Duties) Act, 1947 
sectim 1, Act XV (hereinafter referred to as 

■ i</ ; the .said Act), the, brackets 
and pgur^ apd the. sub. section (^ 5 ) shall 

be omitted,' . ^ 


3. In sub-section (l) of section 2 of the said 

Amendment of Act, after the words any 
section 2, Act XV Specified service”, the words 
of 1947. “jjj a Province, or if so re¬ 

quested by the Government of an Acceding 
State, any specified service in that State” shall 
be inserted. 

Notes. — The present amendment to the Armed 
Forces (Emergency Duties) Act, 1947, confers 
power on the Central Government to authorise the 
employment of the personnel subject to the Indian 
Army Act, 1911, the Indian Air-Force Act, 1932 or the 
(English) Naval Discipline Act, for the maintenance 
over the Acceding States of any essential service in an 
emergency if so requested, by the Government, of that 
State. 


t2 Acts 


A< L B. 


Act No. V of 1948 


The Indian Tariff (Second Amendment) Act, 1947 

[Reed. G..G*3. assent on 12 th January 1948.] 

An Act further to amend the Indian Tariff Act, 1934, 


WllEEEAS it is expedient further to amend 
the Indian Tariff Act. 1934 (xzxii of 1934), for 
the purposes hereinafter appearing; 

It is hereby enacted as follows:— 

1, fi^Tbis Act may be cal'ed the Indian 
Short titio and Tariff (Second Amendment) 

comvicnccment. Act 1947. 

(2 It shall come into force at once, but 

and (t) of eub.section (2j of sec¬ 
tion 2, Mild sub-section (2/ of secton 2 in their 


to the Indian Tariff Act, 1934, shall take effect 
only from such date as the Central Government 
may, by notification in the official Gazette, ap¬ 
point in this behalf. 

Amendment of 2, (1) In the First Sebe- 

dule to the Indian Tariff 
.\XXIIoJ 193i. Act, 1934,— 

(a) in Item no. 8, in the second column, the 
words *‘dned, salted** shall be omitted; 

(b) after item No. 8 (l) the following items 


••r 1-- 

“3 (2) 

FRUITS, dried (salted and 
all other kinds) not otbo;- 
wise specified. 

Preferential 

revenue. 

1 

OG por coot. 
ad valorem, 

1 

1 

eee 

1 

1 

1 

1 

V 

24 per cent. 
ad valorem. 


3(3) 

FRUITS, candied and cry¬ 
stallised. 

Protective • 

80 per cent. 
ad valorem. 

• • • 

• • e 

December 31$t, 
1948.” 

(c) in Item No. 20, in the second column, the inserted; 
words "jams-jellies” shall be omitted and after (d)toi: Item No. 20 (l) the following item 

the word “sauces** the word "ketchups’* shall be shall be substituted, namely: 

“20 (1) 

. FRUIT JUICES.Sqaashea, 

1 Cordials and Syrups — 

1 




1 



1 

(a) manufactured in a Bri¬ 
tish Colony, 

Protective 

27 per cent, 
ad valorem. 

• •• 

• • • 

! 

December Slst, 
1948. 


Tb^not manufactured in a 
British Colony. 

Protective 

40 per cent. 
ad valoran. 


1 

• • e 

December Slst, 
1948.”; 


fcj in Item No. 20 (2). in the second column, 
the words * Frui^ and” shall b e omitted; _ 

‘20 (3) I FRUITS,'ranned or bot- . 

Ued — . 


tub Colony, 


(f) after item no. 20 (2) the following items 
shall be inserted, namely:— 


British Colony. 


MARMALADES, canned 
or bottled. 


Protective 

^40 per cent. 
valorem. 

• •• 

• • e 

December diet, 
1948. 

Protective . 

GO per c^nt. 
ad valorem. 

1 

e • • 

! 

1 

• • • 

1 

December 3 let, 
1948. 

Protective 

1 

80 per cent. 
ad valorem. 

1 

B » 

eve 

December Slat 
1948.”: 


(g) in Item No. 80 (lO), in the second column, serted; 

after the word "paper*’ the words "when impor- (h) after item 71 (7), the following item shall 
ted as stores apart from machinery** shall be in» be inserted, namely:_ 


“71(8) GRINDING WHEELS 

Protective . 

50 per cent. 

e • • 

• • • 

AND SEGMENTS. 


ad valorC7n, 




Deconiber 31st, 
1950.*‘; 


(1) in Item No. 72 (3), in the second column, 
after the words "Component Parts of Machi- 
oery the words and brackets " (excluding 
Grinding Wheels and Segments)" shall be in. 
lierbed. 

(2) The Additional duties of customs referred 
to in section 4 of the Indian Finance Act, 1947 
(XX of 1947), shall not be levied or collected on 


the goods comprised in Items nos. 8 (2), 8 (3), 

20 (i). 20 (3), 20 (4) and 71 (s) of the aforesaid 
Schedule. 

Notes .—The Indian Tariff Act, 1934, ae now amen" 
ded gives protection to (1) grinding wheels and (2) pre¬ 
served fruit mdus’riee in eccordance with deoi^ons 
announced by tbe Government of India in the late de¬ 
partment of Oommeroe Boaototions on tbe Tariff Board's 
reports on those industries, passed In May 1947. 
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Act No. VI OF 1948 

The Code of Civil Procedure (Amendment) Act, 1948. 

[Eecd. G.-G.’s assent, on 2l3t February 1948.] 

An Act further to amend the Code of Civil Procedure, 1908. 


Whereas it' is expedient further to amend 
the Code of Civil Procedure, 1903 (Act V of 1908), 
for the purpose hereinafter appearing: 

It is hereby enacted as follows 

1. This Act may be called the Code of Civil 
Short title. Procedure (Amendment) 

Act, 1948, 


Amendment of 
Section 50, Act V 
of 1908. 

(i) in clause 


2. In Section 80 of the 
Code of Civil Procedure, 

1908,— 

(a), after the words ‘Central 


Government' the following words shall be inser¬ 
ted, namely :— 

‘except where it relates to a railway’; 

(ii) after clause (a), the following new clause 
(aa) shall be inserted, namely :_ 

‘(aa) in the case of a suit against the Central 
Government where it relates to a railway, the 
General Manager of that railway’. 

Notes :— Section 80 of the Civil P.C. as now amended 
provides for notices of suits relating to affairs of a 
Government railway being served on the General Mana¬ 
ger of the Railway concerned. 


Act No, VII OF 1948 

The Cotton Textiles Cess Act, 1948. 

[Reed. G.G.’s assent on 1st March, 1948.] 

An Act to impose a cess on certain cotton textiles manufactured in the 

Provinces of India. 


Whereas it is expedient to impose a cess on 
certain cotton textiles manufactured in the Pro¬ 
vinces of India; 

It is hereby enacted as follows:— 

Short title, extent 1. (l) This Act may be 
ayid commencement, called the Cotton Textiles 
Cess Act, 1948. 

(2) It extends to all the Provinces of India. 

(3) It shall be deemed to have come into force 
on the Slst day of December 1947. 

. Definitions. 2, In this Act, unless there 

is anything repugnant in the subject or con¬ 
text,— 

(a) “cloth” and “yarn” mean respectively the 
cloth and yarn- of which prices fixed by any 
order made under Section 3 or continued by 
Section 17 of the Essential Supplies (Temporary 
■Powers) Act, 1946, were in force immediately 
before thh commencement of this Act; 

(b) producer” means a person engaged in the 
production of cloth or yarn or both by power as 
defined in clause (f) of Section 2 of the Factories 
Act, 1934 (XXV of 1934) 

3. The Central Government may, by notifica- 

evy of ess, -jj official gazette, 

levy on any cloth or yarn held in stock by a 
pro(m.cer or a wholesale dealer on such date as 
the Central Government may fix in this behalf a 

•cess at such rate as may be specified in the noti- 
fioation. 

4. Where before the date mentioned in Sec- 

Effect on tion'3 a producer or whole- 

Contracts, ^ 

contract of sale in respect of any cloth or yarn 
1948 Aots./2& (fe 3a 


on which a cess is levied under that section, it 
shall be lawful for him to charge the amount of 
the cess to the buyer in addition to the contract 
price. 

5. The cess shall be paid by the producer or 
Payment of Cess, fche wholesale dealer as the 

case may be to such authority within such time 
and in such manner as may be specified in the 
notification. 

6. If any cess payable under this Act is not 
Penalty for.non- paid as prescribed, it shall 

payment, jje deemed to be in arrears 

and the authority appointed in this behalf by the 
Central Government may, after such enquiry as 
he deems fit, impose on the producer or the 
dealer a penalty not exceeding the amount of 
cess in arrears. 


7. The amount of cess in arrears and any 

Recovery of Cess sum imposed as penalty 
and Penalty. under Section 6 shall, with¬ 

out prejudice to any other liability incurred 
under this Act, be recovered as arrears of land 
revenue. 


8. Any authority authorised by the Central 
Power of Government in this behalf 

inspection, entry may, with a view to secur¬ 
ing compliance with this 


and search. 


Act,— 

(a) require any producer or dealer to furnish 
to such authority such information relating to 
his business as that authority may si^ecify; 

(b) inspect or cause to be inspected any books 
or other documents belonging to or under the 
control of such producer or dealer; 




14 Acts 


ACT NO. 8 OF 1948 


(c) enter and search or authorise any person 
to enter and search any premises and seize or 
authorise any person to seize any cloth or yarn 
in respect of which he has reason to believe that 
a contravention of this Act has been or is about 
to be committed. 


9. (l) Whoever evades or attempts to evade 

the payment of cess paya- 
ble by him under this Act 
or fails to comply with any 
order issued to him under 
danse (a) of Section 8 or 
furnishes any information which is false and 
which he knows or has reasonable cause to be¬ 
lieve to be false or does not believe to be true, 


Penalty for 
evasion of cess or 
failure to comply 
with order under 
Section 8. 


shall be punishable with imprisonment which, 
may extend to 6 months or wdth fine which may 
extend to two thousand rupees or with both. 

(2) Any court trying any offence under this- 
Act may order that any cloth or yarn together 
with the packages or coverings thereof in respect 
of which the court is satisfied that an ofiencd: 
under this Act has been committed shall be for¬ 
feited to the Central Government. 

Notes: — After relaxation of the controlled prices ot 
Cotton textiles, and having left the Oxation of prices to 
the industry the Government decided to collect from 
mills or stock-holders, for the benefit of the pnblic re¬ 
venues, difference between the old and the new prices 
of cloth. The present Act gives power to the Govern¬ 
ment to collect such cess. 


Act No. VIII of 1948. 

The Pharmacy Act, 1948. 

[Reed, G.-G.’s assent on 4th March, 1948.] 

An Act to regulate the profession of pharmacy. 


Whereas it is expedient to make better 
provision for the regulation of the profession 
and practice of pharmacy and for that purpose 
to constitute Pharmacy Councils; 

It is hereby enacted as follows ; 

CHAPTER I 
Introductory 

Short title, extent 1. (i) This Act may be called 
and commencement, Pharmacy Act, 1948. 

( 2 ) It extends to all the Provinces of India. 

( 3 ) It shall come into force at once, but Cha¬ 
pters III, IV and V shall take effect in a parti¬ 
cular Province from such date not later than 
three years from the commencement of this Act, 
as the Provincial Government may, by notifica¬ 
tion in the official Gazette, appoint in this behalf. 

2. In this Act, unless there is anything repug- 

Jnterpretalioju nant in the subject or context, 

(a) "agreement” means an agreement entered 
into under section 20; 

(b) "approved” means approved by the Cent¬ 
ral Council under section 12 or section 14; 

(c) "Indian University” means a university in 
any Province of India established by an Indian 
law; 

(d) "Central Council” means the Pharmacy 
Council of India constituted under section 3; 

(e) "Executive Committee” means the Execu¬ 
tive Committee of the Central Council or of the 
Provincial Council, as the context may require; 

(f) "Medical practitioner” means a person 
holding a qualification granted by an authority 
specified or notified under section 3 of the Indian 
Medical Degrees Act, 1016 (vii of 1916) or speci¬ 


fied in the Schedules to the Indian Medical 
Council Act, 1933 (xxvii of 1933) Of a person 
registered or eligible for registration in a medical 
register of a Province meant for the registration 
of persons practising allopathic system of medi¬ 
cine; 

(g) "prescribed” means in Chapter II pres- 
cribed by regulations made under section 18, and 
elsewhere prescribed by rules made under section 
46: 

(h) "Provincial Council” means a Provincial 
Council of Pharmacy constituted under section 19| 
and includes a Joint Provincial Council of Phar* 
maoy constituted in accordance with an agree¬ 
ment under section 20; 

(i) "register” means a register of pharmaoistn 
prepared and maintained under Chapter IV; 

(j) "registered pharmacist” means a person 
whose name is for the time being entered on the 
register of the Province in which he is for the 
time being residing or carrying on his profession 
or business of pharmacy, 

CHAPTER II 

The Pharmacy Council of India 

3. The Central Government shall os soon as 

Comtitiition and may be. constitute a Central 
ComposUion of Council consisting of the 
Cotiiral Council. following members, namely; 

(a) six members, among whom there shall be 
at least one teacher of each of the subjects, phar¬ 
maceutical chemistry, pharmacy, pharmacolo^ 
and pharmacognosy fleeted by the authority 
known as the Inter-University Board from 
among persons on the teaching staff of an Indian 
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'University or a College affiliated thereto which 
grants a degree or diploma in pharmacy; 

(b) six members, of whom at least three shall 
he persons possessing a degree or diploma in, and 
practising pharmacy or pharmaceutical chemis¬ 
try, nominated by the Central Government; 

(o) one member elected from amongst them¬ 
selves by the members of the Medical Council of 
India; 

(d) the Director General, Health Services, 
■ex-officio or if he is unable to attend any meet¬ 
ing, a person authorised by him in writing to do 


«o; 

(e) the Director of the Central Drugs Labora- 
fcory, ex-officio\ 

(f) the Chief Chemist, Central Kevenues, 
ex.officio\ 

(g) one member to represent each Governor's 
Province elected by the members of each Provin. 
cial Council, who shall be a registered pharmacist; 

(h) one member to represent each Governor's. 
Province nominated by each such Provincial 
■Government, who shall be either a registered 
medical practitioner or a registered pharmacist: 

Provided that for five years from the first 
■constitution of the Central Council, instead of 
members elected under clause (g), each Govern¬ 
ment of the Governors* Provinces shall nomi-. 
nate one member, being a person eligible for regis¬ 
tration as a pharmacist under section 31. 

4. The Council constituted under section 3 

Incorporation of shall be a body corporate 
Central Council. by |;be name of the Phar¬ 
macy Council of India, having perpetual succes¬ 
sion and a common seal, with power to acquire 
and hold property both movable and immov- 
^ able, and shall by the said name sue and be 
sued. 


5. (l) The President and Vice-President of 
President and the Central Council shall be 

Vice-President of elected by the members of 
611 ra ounci , Council from among 

themselves: 

Provided that for five years from the first 
constitution of the Central Council the President 
shall be a person nominated by the Central Gov¬ 
ernment who shall hold office at the pleasure of 
the Central Government and where he is not 
already a member,'shall be a member of the 

Central Council in addition to the members re¬ 
ferred to in section 3 . 

(2) An elected President or Vice-President 
shall hold office as such for a term not exceeding 
five years and not extending beyond the expiry 
of his term as member of the Central Council, 
but subject to his being a member of the Central 
Council, he shall be eligible for re-election. 

6. Elections under this Chapter shall be con- 
* Mode of elections, ducted in the prescribed 


manner, and where any dispute arises regarding 
any such election it shall be referred to the Cen¬ 
tral Government whose decision shall be final. 

7. (1) Subject to the provisions of this section, 

Term of office » nominated or elected 
and casual vacan- member, o^ber than a nomi- 
cies. nated President, shall hold 

office for a term of five years from the date of 
his nomination or election or until his successor 
has been duly nominated or elected, whichever 
is longer. 

(2) A nominated or elected member may at 
any time resign his membership by writing 
under his hand addressed to the President, and 
the sefat of such member shall thereupon become 
vacant. 

(3) A nominated or elected member shall be 
deemed to have vacated his seat if he is absent 
without excuse, sufficient in the opinion of the 
Central Council, from three consecutive meet¬ 
ings of the Central Council or if he 'is elected 
under clause (a), (c) or (g) of section 3, if he 
ceases to be a member of the teaching staff, 
Medical Council of India or a registered phar- 
macist, as the case may be. 

(4) A casual vacancy in the Central Council 
shall be filled by fresh nomination or election, 
as the case may be, and the person nominated 
or elected to fill the vacancy shall hold office 
only for the remainder of the term for which 
the member whose place he takes was nomina¬ 
ted or elected. 

(5) No act done by the Central Council shall 
be called in question on the ground merely of 
the existence of any vacancy in, or any defect in 
the constitution of, the Central Council. 

(6) Members of the Central Council shall be 
eligible for re-nomination or re-election. 

8. (1) The Central Council may appoint a 

Staff, remunera- Secretary who may also, if 

lion and allowances, sq decided by the Central 

Council, act as Treasurer : 

Provided that for the first four years from the 
first constitution of the Central Council, the 
Secretary shall be a person appointed by the 
Central Government, who shall hold office dur- 
ing the pleasure of the Central Government. 

(2) The Central Council may, with the pre¬ 
vious sanction of the Central Government,— 

(a) appoint such other officers and servants as 
may be required to enable the Central Council 
to carry out its functions under this Act; 

(b) fix the salaries and allowances and other 
conditions of service of the Secretary and other 
officers and servants; 

(c) fix the rates of allowances payable to 
members of the Central Council. 
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9. (]) The Cectral Council shall, as soon as 
The. Executive may be, constitute an Exe- 

CammUiee. cutiva Committee consist¬ 

ing of the President (who shall be Chairman of 
the Executive Committee) and Vice-President, 
ex-off icio, and five other members elected by the 
Central Council from amongst its members. 

(2) A member of the Executive Committee 
shall hold ofiice as such until the expiry of his 
term of office as member of the Central Council, 
but, subject to his being a member of the Central 
Council, he shall be eligible for re election. 

(b) In addition to the powers and duties con. 
ferrcd and imposed upon it by this Act the Exe¬ 
cutive Committee shall exercise and discharge 
such powers and duties as may be prescribed. 

10. (l) Subject to the provisions of this sec- 
Education Rcgu- tion, the Central Council 

may, subject to the appro- 
val of the Central Government, make regulations, 
to be called the Education Regulations, pres¬ 
cribing the minimum standard of education re¬ 
quired for qualification as a pharmacist. 

(2) In particular and without prejudice to the 
generality of the foregoing power, the Education 
Regulations may prescribe_ 

(a) the nature and period of study and of 
practical training to be undertaken before ad¬ 
mission to an examination; 

(b) the equipment and facilities to be provided 
for students undergoing approved courses of 
study; 

(c) the subjects of examination and the stand, 
ards therein to be attained ; 

(d) any other conditions of admission to exa¬ 
minations. 

(8) Copies of the draft of the Education Re¬ 
gulations and of all subsequent amendments 
thereof shall bo furnished by the Central Coun¬ 
cil to all Provincial Governments, and the Cen¬ 
tral Council shall before submitting tho Educa¬ 
tion Regulations or any amendment thereof, as 
the case may be, to the Central Government for 
approval under sub-section (l) take into consi¬ 
deration the comments of any Provincial Gov¬ 
ernment received within three months from tho 
furnishing of tho copies as aforesaid. 

(4) Tho 1-lducation Regulations shall bo pub¬ 
lished in the ofiicial Ga/etto and in such other 
manner as the Central Council may direct. 

(5) The Executive Committee shall from time 
to time report to the Central Council on tho efli- 
cacy of the Jlducation Regulations and may re¬ 
commend to the Central Council such amend¬ 
ments thereof as it may think fit. 

11. At any time after the constitution of tho 
Application o f Provincial Council under 

Education liegula. Chapter III and after con- 

Cions to Provinces. n n 

sultation With the Provm- 


A. I, R, 

cial Council, the Provincial Government may, 
by notification in the official Gazette, declare 
that the Education Regulations shall take effect 
in the Province: 

Provided that where no such declaration has 
been made, the Education Regulations shall take 
effect in the Province on the expiry of three 
years from the date of the constitution of the 
Provincial Council. 

12. (1) Any authority in a Province of India 

Approved courses which conducts a Course of 

of study andcxaini' study for pharmacists may 

apply to the Central Council 
for approval of the course, and the Central Coun¬ 
cil, if satisfied, after such enquiry as it thinks fit 
to make, that the said course of study is in con¬ 
formity with the Education Regulations, shall 
declare the said course of study to be an approv¬ 
ed course of study for the purpose of admission 
to an approved examination for pharmacists. 

(2) Any authority in a Province of India 
which holds an examination in pharmacy may 
apply to the Central Council for approval of the 
examination, and the Central Council, if satisfied 
after such enquiry as it thinks fit to make, that 
the said examination is in conformity with the 
Education Regulations, shall declare the said 
examination to be an approved examination for 
the purpose of qualifying for registration as a 
pharmacist under this Act. 

(8) Every authority in tho Provinces of India 
which conducts an approved course of study or 
holds an approved examination shall furnish 
such information as the Central Council may, 
from time to time, require as to the courses of 
study and training and examination to be under¬ 
gone, as to the ages at which such courses of 
study and examination are required to be under- ' 
gone and generally as to the requisites for such 
courses of study and examination. 

13. (1) Whore the Executive Committee re- 

}yithdratcal of ports to the Central Council 

npproi'al. an approved course of 

study or an approved examination does not con- 
tinue to be in conformity with the Education 
Regulations, the Central Council shall give notico 
to the authority concerned of its intention to 
take into consideration the question of withdraw^- 
ing tho declaration of approval accorded to the 
course of study or examination, as the case may 
be, and the said authority shall within three 
months from the receipt of such notice forward 
to tho Central Council through the Provincial 
Government such representation in the matter as 
it may wish to make. 

(2) After considering any representation which 
may be received from the autliority concerned 
and any observations thereon which the Provin¬ 
cial Government may think fit to make, th^ 
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Council may declare that the course of study or 
the examination shall be deemed to be approved 
only when completed or passed, as the case may 
be, before a specified date. 

14. The Central Council, if it is satisfied that 
Qualifications any qualification in pbar- 

granted outside the niacy granted by an autho- 
Provinces^ of India, Provinces of 

India affords a sufficient guarantee of the requi¬ 
site skill and knowledge, may declare such qua¬ 
lification to be an approved qualification for the 
purpose of qualifying for registration under this 
Act, and may for reasons appearing to it suffi¬ 
cient at any time declare that such qualification 
shall be deemed to be approved only when gran¬ 
ted before or after a specified date: 

Provided that no person other than a British 
subject of Indian domicile possessing such quali¬ 
fication shall be deemed to be qualified for regis- 
tcation unless by tbe law and practice of the State 
or country in which the qualification is granted, 
persons of Indian origin bolding such qualifica¬ 
tion are permitted to enter and practice the pro¬ 
fession of pharmacy. 

15. All declarations under section 12 , section 
Mode of declara- 13 Or section 14 shall be 

made by resolution passed at 
a meeting of the Central Council, and shall have 
effect as soon as they are published in the offi. 
cial Gazette, 

16. (l) The Executive Committee may appoint 
Inspection. number of Inspectors as it may 

deem requisite for the purposes of this Chapter. 
(2) An Inspector may_ 

(a) inspect any institution which provides an 
approved course of study; 

(b) attend at any approved examination; 

(c) inspect any institution whose authorities, 
have applied for the approval of its course of 
study or examination under this Chapter, and 
attend at any examination of such institution. 

(8) An Inspector attending at any examina. 
tion under sub-section ( 2 ) shall not interfere with 
the conduct of the examination, but he shall 
report to the Executive Committee on tbe suffi¬ 
ciency of every examination he attends and on 
any other matter in regard to which the Execu¬ 
tive Committee may require him to report. 

(4) The Executive Committee shall forward a 
TOpy of every such report to the authority or insti¬ 
tution concerned, and shall also forward a copy 
together with any comments thereon which the 
said authority or institution may have made, to 
the Central Government and to the Government 

of the Province in which the authority or institu¬ 
tion is situated. 

17. (l) The Central Council shall furnish 
Information to he copies of its minutes and of 

furnished, minutes of the Execu- 
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tive Committee and an annual report of its 
activities together with an abstract of its accounts 
to the Central Government. 

(2) The Central Government may publish in 
such manner as it may think fit, any report, copy 
or abstract, furnished to it under this section or 
under section 16. 

18. (l) The Central Council may, with the 

Power to make approval of the Centra! 
regulations. Government, make regula- 

lations consistent with this Act to carry out the 
purposes of this Chapter. 

(2) In particular and without prejudice to the 
generality of the foregoing power, such regula¬ 
tions may provide for — 

(a) the management of tbe property of the 
Central Council and the maintenance and audit 
of its accounts: 

(b) the manner in which elections under this 
Chapter shall be conducted; 

(c) the summoning and bolding of meet¬ 
ings of the Central Council, the times and places 
at which such meetings shall be held, the conduct 
of business thereat and tbe number of members 
necessary to constitute a quorum; 

(d) the functions of the Executive Committee, 
the summoning and holding meetings thereof, 
the times and places at which such meetings shall 
be held and the number of members necessary 
to constitute a quorum; 

(e) the powers and duties of the President and 
Vice-President; 

(f) the qualifications, the term of office and 
the powers and duties of the Secretary, Inspectors 
and other officers and servants of the Central 
Council, including the amount and nature of the 
security to be furnished by tbe Treasurer. 

(3) Until regulations are made by tbe Central 
Council under this section, the President may, 
with the previous sanction of the Central Gov¬ 
ernment, make such regulations under this sec¬ 
tion, including those to provide for the manner 
in which the first elections to the Central Council 
shall be conducted, as may be necessary for 
carrying into effect the provisions of this Chap¬ 
ter, and any regulations so made may be altered 
or rescinded by the Central Council in exercise 
of its powers under this section. 


CHAPTER III 

Provincial Pharmacy Councils 

19. Except where a Joint Provincial Council 
Constitution and is Constituted in accordance 
composition of Pro- an agreement ffiade 

under section 20, tbe Provin¬ 
cial Government shall constitute a Provincial 
Council consisting of the following members 
namelv: 




18 Acts 


Act no. 8 OF 1948 


A. I, 


(a) six members, elected from amongst them¬ 
selves by registered pharmacists of the Province; 

(b) five members, of whom at least two shall, 
be persons possessing a prescribed degree or 
diploma in pharmacy or pharmaceutical cbemis- 
try or members of the pharmaceutical profession, 
nominated by the Provincial Government; 

(c) one member elected from amongst them¬ 
selves by the members of each Medical Council 
or the Council of j\ledical Registration of the 
Province, as the case may be; 

(d) the chief administrative medical officer of 
the Province ex-officio or if he is unable to 
attend any meeting, a person authorized by him 
in writing to do so ; 

(e) the Government Analyst under the Drugs 
Act 1940 (xxiri of 1940), ex-officio, or where 
there is more than one, such one as the Provincial 
Government may appoint in this behalf: 

Provided that where an agreement is made 
under clause (b) of sub-section (l) of section 20 , 
the agreement may provide that the Provincial 
Council to serve the needs of the other partici¬ 
pating Provinces also shall be augmented by not 
more than two members, of whom at least one 
shall at all times be a person possessing a pre- 
scribed degree or diploma in pharmacy or phar. 
maceutical chemistry or a member of the phar¬ 
maceutical profession, nominated by the Govern¬ 
ment of each of the said other participating 
Provinces, and where the agreement so provides, 
the composition of the Provincial Council shall 
be deemed to be augmented accordingly. 

20. (1) Two or more Provincial Govern- 
Inier-inovitmal uients may enter into an 
agiccmcnts. agreement to be in force for 

such period and to be subject to renewal for such 
further periods, if any, as may be specified in the 
agreement, to provide— 

(a) for the constitution of a Joint Provincial 
Council for all the participating Provinces, or 

(b) that the Provincial Council of one Province 
shall serve the needs of the other participating 
Provinces. 

(2) In addition to such matters as are in this 
Act specified, an agreement under this section 
may— 

(a) provide for the apportionment between the 
participating Provinces of the expenditure in 
connection with the Provincial Council or Joint 
Provincial Council; 

(b) determine which of the participating 
Provincial Governments shall exercise the seve¬ 
ral fijnctionsof the Provincial Government under 
this Act, and the references in this Act to the 
Provincial Government shall be construed accor- 
dingly; 

(c) provide for consultation between the par¬ 
ticipating Provincial Governments either gene¬ 


rally or' with reference to particular matters 
arising under this Act: 

(d) make such incidental and ancillary pro¬ 
visions, not inconsistent wdth this Act, as may 
be deemed necessary or expedient for giving 
effect to the agreement. 

(3) An agreement under this section shall be 
published in the official Gazettes of the partici¬ 
pating Provinces. 

Composition of 21. A Joint provincial 
Joint Provincial Council shall consist of the 
CounciU. following members,namely: 

(a) such number of members, being not less 
than three and not more than five as the agree¬ 
ment shall provide elected from amongst them¬ 
selves by the registered pharmacists of each of 
the participating Provinces; 

(b) such number of members, being not less 
than two and not more than four as the agree- 
mont shall provide nominated by each partici¬ 
pating Provincial Government; 

(c) one member elected from amongst them, 
selves by the members of each Medical Council 
or the Council of Medical Registration of each 
participating Province, as the case may be ; 

(d) the chief administrative medical officer of 
each participating Province, ex-officio or if he 
is unable to attend any meeting, a person autho¬ 
rized by him in writing to do so; 

(e) the Government Analyst under the Drugs 
Act, 1940 (xxiil of 1940) of each participating 
Province, ex-officio, or where there is more than 
one in any such Province, such one as the Pro¬ 
vincial Government may appoint in this behalf. 

(2) The agreement may provide that W'ithin 
the limits specified in clauses (a) and (b) of sub- 
section (1), the number of members to be elected 
or nomiuatad under those clauses may or may 
not be the same in respect of each participating 
Province. 

(3) Of the members nominated by each Pro¬ 
vincial Government under clause (b) of sub¬ 
section (l), at least half shall be persons posses¬ 
sing a prescibed degree or diploma in pharmacy 
or pharmaceutical chemistry or members of the 
pharmaceutical profession. 

22. Every Provincial Council shall be a body 

Incorporation of corporate by such name as 
Provincial Councils, may be notified by the Pro¬ 
vincial Government in the official Gazette or, in 
the case of a Joint Provincial Council, as may 
be determined in the agreement, having perpe¬ 
tual succession and a common seal, with power 
to acquire or hold property both movable and 
immovable and shall by the said name sue and 
be sued. 

Prosidant and Picc-Presi 23.(1) The President 
dent of Proviixcial CounciU nnd Vice-President 
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of the Provincial Council shall be elected by the 
members from amongst themselves ; 

Provided that for five years from the first 
constitution of the Provincial Council the Presi- 
dent shall be a person nominated by the Provin¬ 
cial Government who shall hold office at the 
pleasure of the Provincial Government and where 
he is not already a member, shall be a member 
of the Provincial Council in addition to the 
members referred to in section 19 or section 21 , 
as the case may be. 

(2) An elected President or Vice-President 
shall hold office as such for a term not excee¬ 
ding five years and pot extending beyond the 
expiry of his term as a member of the Provincial 
Council, but subject to his being a member of 
the Provincial Council, he shall be eligible for 
re-election, 

24. Elections under this Chapter shall be con- 
Mode of elections, ducted in the prescribed 

manner, and where any dispute arises regarding 
any such election it shall be referred to the Pro¬ 
vincial Government whose decision shall be final. 

25. (1) Subject to the provisions of this sec- 

Term of office and a nominated or elected 

casual vacancies, member, other than a nomi¬ 
nated President, shall hold office for a term of 
five years from the date of his nomination or 
election or until his successor has been duly 
nominated or elected, whichever is longer. 

(2) A nominated or elected member may at 
any time resign his membership by writing under 
his. hand addressed to the President, and the 
seat of such member shall thereupon become 
vacant. 

(3) A nominated or elected member shall be 
deemed to have vacated his seat if he is absent 
without excuse sufficient in the opinion of the 
Provincial Council from three consecutive meet¬ 
ings of the Provincial Council, or if be is elect¬ 
ed under clause (a) or (c) of S. 19 or 21, if he 
ceases to be a registered pharmacist or ceases to 
be a member of the Medical Council or Council 
of Medical Registration of the Province, as the 
case may be. 

(4) A casual vacancy in the Provincial Coun¬ 
cil shall be filled by fresh nomination or elec¬ 
tion, as the case may be, and the person nomi¬ 
nated or elected to fill the vacancy shall hold 
office only for the remainder of the term for 
which the member whose place he takes was 
nominated or elected. 

(6) No act done by the Provincial Council shall 
be called in question on the ground merely of the 
existence of any vacancy in, or any defect in the 
constitution of, the Provincial Council. 

(6) Members of the Provincial Council shall 
be eligible for re-nomination or re-election. 


26. The Provincial Council may, with the 

Staffi, reviunera- previous sanction of the 

lion andallotvances. Provincial Government,_ 

(a) appoint a Registrar who shall also act as 
Secretary and, if so decided by the Provincial 
Council, Treasurer, of the Provincial Council; 

(b) appoint such other officers and servants 
as may be required to enable the Provincial 
Council to carry out its functions under this Act; 

(c) fix the salaries and allowances and other 
conditions of service of the Secretary and other 
officers and servants of the Provincial Council; 

(d) fix the rates of allowances payable to 
members of the Provincial Council: 

Provided that for the first four years from the 
first constitution of the Provincial Council, the 
Registrar shall be a person appointed by the Pro¬ 
vincial Government who shall hold office during 
the pleasure of the Provincial Government. 

27. (1) The Provincial Council shall, as soon 

The Executive as may be, constitute an 

CommUtee. Executive Committee con¬ 

sisting of the President (who shall be Chairman 
of the Executive Committee) and Vice-President, 
ex-officio^ and such number of other members 
elected by the Provincial Council from amongst 
themselves as may be prescribed. 

(2) A member of the Executive Committee 
shall hold office as such until the expiry of his 
term of office as member of the Provincial Coun¬ 
cil, but, subject to his being a member of the 
Provincial Council, he shall be eligible for re- 
election. 

(3) In addition to the powers and duties con- 
ferred and imposed upon it by this Act, the 
Executive Committee shall exercise and discharge 
such powers and duties as may be prescribed. 

28. (1) The Provincial Council shall furnish 

Information to be SUCh reports, copies of its 

furnished. minutes and of the minutes 

of the Executive Committee, and abstracts of its 
accounts to the Provincial Government as the 
Provincial Government may from time to time 

require and copies thereof shall be sent to the 
Central Council. 

(2) The Provincial Government may publish, 
in such manner as it may think fit, any report, 
copy, abstract or other information furnished to 
it under this section. 

CHAPTER IV 

Registbation op Pharmacists 

29. (1) As soon as may be after this Chapter 
Preparation and has taken effect in any 
maintenance of re- Province, the Provincial 

Government shall cause to 
be prepared in the manner hereinafter provided 
a register of pharmacists for the Province. 

(2) The Provincial Council shall as soon as 
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possible after ik is constituted assume the duty of 
maintaining the registei’ in accordance with the 
provisions of this Act. 

(3) The register shall include the following 
particulars, namely:— 

(a) the full name and residential address of 
the registered person; 

(b) the date of bis first admission to the 
register , 

(c) his qualifications for registration ; 

(d) his professional address, and if he is em¬ 
ployed by any person, the name of such person ; 

(e) such further particulars as may be pres¬ 
cribed. 

30. (l) For the purpose of preparing the first 
Prcparaiion of register, the Provincial 
fir&t rcgiucv. Government shall by notifi¬ 

cation in the official Gazette constitute a Regis¬ 
tration Tribunal consisting of three persons, and 
shall also appoint a Registrar who shall act as 
Secretary of the Registration Tribunal. 

(2) The Provincial Government shall, by the 
same or a like notification, appoint a date on or 
before which applications for registration, which 
shall be accompanied by the prescribed fee, shall 
be made to the Registration Tribunal. 

(3) The Registration Tribunal shall examine 
every application received on or before the appoin¬ 
ted date, and if it is satisfied that the applicant is 
qualified for registration under S. 31, shall direct 
the entry of the name of the applicant on the 
register. • 

(4) The first register so prepared shall there¬ 
after be published in such manner ns the Provin¬ 
cial Government may direct, and any person 
aggrieved by a decision of the Registration Tri¬ 
bunal expressed or implied in the register as so 
published may. within sixty days from the date 
of such publication, appeal to an authority 
appointed by the Provincial Government in this 
behalf by notification in the official Gazette, 

(6) The Registrar shall amend the register in 
accordance with the decisions of the authority 
appointed under sub-section (4) and shall there¬ 
upon issue to every person whose name is enter- 
od in the register a certificate of registration in 
the prescribed form. 

(6) Upon the constitution of the Provincial 
C’ouncil. the register shall be given into its cus- 
tody, and the Provincial Government may direct ^ 
that all or any specified part of the application 
foes for registration in the first register shall be 
paid to the credit of the Provincial Council. 

31. A person shall bo entitled on payment of 
QmlijUaiiom for the prescribed fee to have 
i'uiry on first rogis- his namo entered in first 

register if be resides, or 
carries on the business or profession of pharmacy, 
in tho Province and if he— 
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(a) holds a degree or diploma in pharmacy or 
pharmaceutical chemistry or a chemist and drug, 
gist diploma of an Indian University or aProvin- 
cial Government, as the case may bo, or a 
prescribed qualification granted by an authority 
Outside the Provinces of India, or 

(b) holds a degree of an Indian University 
other than a degree in pharmacy or pharmaceuti, 
cal chemistry, and has been engaged in the 
compounding of durga in a hospital or dispensary 
or other place in which drugs are regularly 
dispensed on prescriptions of medical practitioners 
for a total period of not less than three years, 
or 

(c) has passed an examination recognised as 
adequate by the Provincial Government for com¬ 
pounders or dispensers, or 

(d) has been engaged in the compounding of 
drugs in a hospital or dispensary or other place 
in which drugs are regularly dispensed on pres¬ 
criptions of medical practitioners for a total 
period of not less than five years prior to the 
date notified under sub-section (2) of section 30. 

32. (1) After the date appointed under sub. 

OHaNyicrtiioHs for section ( 2) of section 30 and 
subsequent registra- before the Education Re- 

gulations have, by or under 
section 11, taken effect in the Province, a person 
shall on payment of the prescribed fee be entitl¬ 
ed to have his name entered in the register if 
he resides or carries on the business or profes¬ 
sion of pharmacy in the Province and if he_ 

(a) satisfies the conditions prescribed with 
the prior approval of the Central Council, or 
where no conditions have been prescribed, the 
conditions entitling a person to have has name 
entered on the first register as sot out in section 31 
or 

(b) is a registered pharmacist in another 
Province, or 

(o) possesses a qualification approved under 
section 14; 

Provided that no person shall bo entitled 
under this sub-section to have his name entered 
on the register unless he has passed a matrionla* 
tion examination or an examination preseribed 
as being equivalent to a matrioulation examina- 
tion. 

(2) After the Education Regulations have by 
or under section 11 taken effect in the Province, 
a person shall on payment of the prescribed fee 
be entitled to have his name entered on the 
register if he has attained the ago of twenty-ona 
years, if he resides, or carries on the business or 
profession of pharmacy, in the Province and if 
he has passed an approved oxamination or 
possesses a quallfioation approved under seo* 
tion 14. 
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83. (1) After the date appointed under sub- 

Scrutiny of ap- section (3) of aection 30, 
plications for regis- applications for registration 
tration. shall be addressed to the 

Registrar of the Provincial Council and shall be 
accompanied by the prescribed fee. 

(2) If upon such application the Registrar is 
of opinion that the applicant is entitled to have 
his name entered in the register under the provi¬ 
sions of this Act for the time being applicable, he 
shall enter the name of the applicant in the 
register; 

Provided that no person whose name has 
under the provisions of this Act been removed 
. from the register of any Province shall be entitl¬ 
ed to have his name entered in the register 
except with the approval of the Provincial Coun¬ 
cil recorded at a meeting. 

(3) Any person whose application for registra¬ 
tion is rejected by the Registrar, may within 
three months from the date of such rejection 
appeal to the Provincial Council, and the deci¬ 
sion of the Provincial Council thereon shall be 
final. 

(4) Upon entry in the register of a name 
under this section, the Registrar shall issue a 
certificate of registration in the prescribed form. 

34. (1) The Provincial Government may, by 
Renewal fees. notiScation in the official 

Gazette, direct that for the retention of a name 
* on the register after the 3lst day of December of 
the year following the year in which the name is 
first entered on the register, there shall be paid 
annually to the Provincial Council such renewal 
fee as may be prescribed, and where such direc¬ 
tion has been made, such renewal fee shall be 
due to be paid before the first day of April of 
the year to which it relates. 

(2) Where a renewal fee is not paid by the 
due date, the Registrar shall remove the name 
of the defaulter from the register: 

Provided that a name so removed may be 
restored to the register on such conditions as 
may be prescribed. 

(3) On payment of the renewal fee, the Regi¬ 
strar shall in the prescribed manner endorse the 
certificate of registration accordingly. 

35. A registered pharmacist shall on payment 
Entry of addi- of the prescribed fee be 

Uonai guahfications entitled to have entered in 

the register any further degrees or diplomas in 

pharmacy or pharmaceutical chemistry which 
he may obtain. 

36. (1) Subject to the provisions of this section 
Removal from re- the Executive Committee 

niay order that the name of 
a registered pharmacist shall be removed from 
the register, where it is satisfied, after giving 
him a reasonable opportunity of being heard and 
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after such further inquiry, if any, as it may 
think fit to make,— 

(i) that his name has been entered in the 
register by error or on account of misrepresenta¬ 
tion or suppression of a material fact, or 

(ii) that he has been convicted of any offence 
or has been guilty of any infamous conduct in 
any professional respect, which in the opinion of 
the Executive Committee, renders him unfit to 
be kept in the Register, or 

(iii) that a person employed by him for the 
purposes of his business of pharmacy has been 
convicted of any such offence or has been guilty 
of any such infamous conduct as would, if such 
person were a registered pharmacist, render him 
liable to have his name removed from the -regis¬ 
ter under clause (ii): 

Provided that no such order shall be made 
under clause (iii) unless the Executive Committee 
is satisfied— 

(a) that the offence or infamous conduct was 
instigated or connived at by the registered 
pharmacist, or 

(b) that the registered pharmacist has at any 
time during the period of twelve months im¬ 
mediately preceding the date on which the offence 
or infamous conduct took place committed a 
similar offence or been guilty of similar infam¬ 
ous conduct, or 

(c) that any person employed by the register¬ 
ed pharmacist for the purposes of his business 
of pharmacy has at any time during the period 
of twelve months immediately preceding the 
date on which the offence or infamous conduct 
took place, committed a similar offence or been 
guilty of similar infamous conduct, and that the 
registered pharmacist had, or reasonably ought 
to have had. knowledge of such previous offence 
or infamous conduct, or 

(d) that where the offence or infamous conduct 
continued over a period, the registered pharmacist 
had, or reasonably ought to have had, knowledge 
of the continuing offence or infamous conduct, 
or 

(e) that where the offence is an offence under 
the Drugs Act, 1940 (xsill of 1940), the registered 
pharmacist has not used due diligence in enforc¬ 
ing compliance with the provisions of that Act 
in his place of business and by persons employ¬ 
ed by him. 

(2) An order under sub-section (l) may 
direct that the person whose name is ordered to 
be removed from the register shall be ineligible 
for registration in the Province under this Act 
either permanently or for such period as may be 
specified. 

(3) An order under sub-section (l) shall be 
subject to confirmation by the Provincial Council 
and shall not take effect until the expiry of 
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three months from the date of such conhrma. 
tion. 

(4) A person aggrieved by an order under 
6 ub-s 0 ction (l) which has been confirmed by the 
Provincial Council may, within thirty days from 
the communication to him of such confirmation, 
appeal to the Provincial Government, and the 
order of the Provincial Government upon such 
appeal shall be final, 

(5) A person whose name has been removed 
from the'register under this section or under sub¬ 
section (2) of section 34 shall forthwith surrender 
his certificate of registration to the Registrar, 
and the name so removed shall be published in 
the official Gazette, 

37. The Provincial Council may at any time 

Restoration to rc- reasons appearing to it 
c/ister. sufficient order that upon 

payment of the prescribed fee the name of a 
person removed from the register shall be res¬ 
tored thereto *. 

Provided that where an appeal against such 
removal has been rejected by the Provincial 
Government, an order under this section shall not 
take effect until it has been confirmed by the 
Provincial Government. 

38. No order refusing to enter a name on the 
Rar of other juris- register or removing a name 

diction. from the register shall be 

called in question in any Court. 

39. Where it is shown to the satisfaction of 
Issue of duiili- tti© Registrar that a certi- 

cate certificates of ficate of registration has been 
registration. lost or destroyed, the Re¬ 

gistrar may, on payment of the prescribed fee, 
issue a duplicate certificate in the prescribed 
form. 

40. As soon as may be after the first day of 
Printing of rc- April in each year, the Regis- 

gister. trar shall cause to be printed 

copies of the register as it stood on the said date, 
and such copies shall be made available to per¬ 
sons applying therefor on payment of the presc¬ 
ribed charge, and shall be evidence that on the 
said date the persona whose names are entered 
therein were registered pharmacists, 

CHAPTER V 
Miscellaneous 

41. (1) If any person whose name is not for 

Penalty for falsely the time being entered in 
claiming to he regis- the register of the Pro- 

vince falsely pretends 
that it is so entered or uses in connection with 
bis name or title any words or letters rea¬ 
sonably calculated to suggest that bis name 
is so entered, he shall be punishable on first 
conviction with fine which may extend to five 
hundred rupees and on any subsequent convio- 


A. I,B;, 

tion with imprisonment extending to six months 
or with fine not exceeding one thousand rupees 
or with both : 

Provided that it shall be a defence to show 
that the name of the accused is entered in tha 
register of another Province and that at the 
time of the alleged offence under this section an 
application for registration in the Province had- 
been made. 

(2) For the purposes of this section— 

(a) it shall be immaterial whether or not. any 
person is deceived by such pretence or use aa 
aforesaid ; 

(b) the use of the description '‘pharmacist*’, 
“chemist”, “druggist”, “pharmaceutist”, “dis¬ 
penser”, “dispensing chemist”, or any combina¬ 
tion of such words shall be deemed to be reason- 
ably calculated to suggest that the person using 
such description is a person whose name is for 
the time being entered in the register of the 
Province ; 

(c) the onus of proving that the name of a 
person is for the time being entered in the registev 
of a Province shall be on him who asserts it. 

(8) Cognizance of an offence punishable un¬ 
der this section shall not be taken except upon 
complaint made by order of the Provincial 
Government or the Executive Committee of the 
Provincial Council. 

42, (l) On or after such date as the Provin- 

Uispenstnj by im- Government may by 
registered persons. notification in the official 
Gazette appoint in this behalf, no person other 
than a registered pharmacist shall compound, 
prepare, mix, or dispense any medicine on the 
prescription of a medical practitioner except 
under the direct and personal supervision of a 
registered pharmacist: 

Provided that this subsection shall not apply 
to the dispensing by a medical practitioner of 
medicine for his own patients, or with the 
general or special sanction of the Provincial 
Government, for the patients of another medi¬ 
cal practitioner. 

(2) Whoever contravenes the provisions of 
sub-section (l) shall be punishable with imprs 
sonment for a term which may extend to sis 
months, or with fine not exceeding one thousand 
rupees or with both. 

(8) Cognizance of an offence punishable un¬ 
der this section shall not he taken except upon 
complaint made by an order of the Provincial 
Government. 

43. (l) If any person whose name has been 

Failure to surren- removed from the register 

der certificate of fails without sufficient cause 
registration. forthwith to surrender hia 

certificate of registration, he shall be puniababla 
W’ith fine which may extend to fifty rupees. 
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(2) Congnizance of an offence punishable 
under this section shall not be taken except 
upon complaint made by an order of the Execu¬ 
tive Committee. 

44. The Provincial Council shall before the 

Payment of part 0^ June in each year 

fees to Central pay to the Central Council 
Council. gyjjj equivalent to one- 

fourth of the total fees realised by the Provin¬ 
cial Council under this Act during the period of 
■twelve months ending on the 31st day of March 
of that year. 

45. (l) Whenever it appears to the Central 

Appointment of Government that the Central 

Commissiott of Council is not complying with 
Enquiry. of the provisions of this 

Act, the Central Government may appoint a 
Commission of Enquiry consisting of three 
persons, two of whom shall be appointed by 
the Central Government, one being the Judge 
of a High Court, and one by the Council; and 
refer to it the matters on which the enquiry is 
to be made. 

(2) The Commission shall proceed to enquire 
in such manner as it may deem fit and report 
to the Central Government on the matters refer¬ 
red to it together with such remedies, if any, as 
the Commission may like to recommend, 

(8) The Central Government may accept the 
report or remit the same to the Commission for 
modification or reconsideration, 

(4) After the report is finally accepted, the 
Central Government may order the Central 
Council to adopt the remedies so recommend¬ 
ed within such time as may be specified in the 
order and if the Council fails to comply within 
the time so specified, the Central Government 
may pass such order or take such action as may 
be necessary to give effect to the recommenda¬ 
tions of the Commission. 

(6) Whenever it appears to the Provincial 
Government that the Provincial Council is not 
complying with any of the provisions of this Act, 
the Provincial Government may likewise appoint 
a similar Commission of Enquiry and pass such 

order or take such action as specified in sub¬ 
sections (3) and (4). 
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46. (l) The Provincial Government may, 

Power to make by notification in the official 

Gazette, make rules to carry 
out the purposes of Chapters III, IV and V. 

(2) In particular and without prejudice to the 
generality of the foregoing power such rules may 
provide for— 

(a) the management of the property of the 
Provincial Council, and the maintenance and 
audit of its accounts; 

(b) the manner in which elections under 
Chapter III shall be conducted; 

(c) the summoning and holding of meetings 
of the Provincial Council, the time and places 
at which such meetings shall be held, the con¬ 
duct of business thereat and the number of 
members necessary to form a quorum; 

(d) the powers and the duties of the President 
and Vice-President of the Provincial Council; 

(e) the constitution and functions of the Exe¬ 
cutive Committee, the summoning and holding 
of meetings thereof, the times and places at which 
such meetings shall be held, and the number of 
members necessary to constitute a quorum; 

(f) the qualifications, the term of office and 
the powers and duties of the Registrar and other 
officers and servants of the Provincial Council, 
including the amount and nature of the security 
to be given by the Treasurer; 

(g) the particulars to be stated, and the proof 
of qualifications to be given in applications for 
registration under Chapter IV; 

(h) the conditions for registration under sub¬ 
section (l) of section 32; 

(i) fees payable under Chapter IV and the 
charge for supplying copies of the register; 

(j) the form of certificates of registration and 
the manner of endorsement of renewals thereof; 

(k) the maintenance of a register; 

(l) any other matter which is to be or may 
be prescribed under Chapters III, IV and V ex¬ 
cept sub-sections (l), (2), (3) and (4) of section 
45. 

Notes*. —For the statement of Objects and Reasons, 
See Gazette of India, 1947, Part V, page 469. For the 

Report of the Select Committee;, See Gazette of India, 
1948, Part V, Page 6. 


Act No. IX of 1948 

The Dock Workers (Regulation of Employment) Act, 1948. 

[Reed G.-G.’a assent on 4th March, 1948.1 
An Act to provide for regulating the employment of dock workers 


Whereas it is expedient to provide-for re¬ 
gulating the employment of dock workers; 

It is hereby enacted as follows 


1. (1) This Act may be called the Dock 
Short title and Workers ( Regulation of 

' Employment) Act, 1948. 

(2) It extends to all the Provinces of India. 
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2. In this Act, unless there is anything re. 

Definitions. pugnant in the subject or 

contest.— 

(a) "cargo” includes anything carried or to be 
carried in a ship or other vessel; 

(b) "Bock worker” means a person employed 
or to be employed in, or in the vicinity of, any 
port on work in connection with the loading, un- 
loading, movement or storage of cargoes, or 
work in connection with the preparation of ships 
or other vessels for the receipt or discharge of 
cargoes or leaving port; 

(c) "employer”, in relation to a dock worker, 
means the person by whom he is employed or 
to be employed as aforesaid; 

(d) "Government” means, in relation to any 
major port, the Central Government and, in 
relation to any other port, the Provincial Gov¬ 
ernment; 

(e) "scheme” means a Echenie made under 
this Act. 


3. (1) Provision may be made by a scheme 
Scheme for enmr. for the registration of dock 
ing regular employ workers with a view to en- 
7 Hent of WO) vos. sm-ing greater regularity of 

employment and for regulating the employment 
of dock workers, whether registered or not in a 
port, 

(2) In particular, a scheme may provide — 


(a) for the application of the scheme to such 
classes of dock workers and employers as may 
be specified therein; 

(b) for defining the obligations of dock workers 
and employers subject to the fulfilment of which 
the scheme may apply to them and the circum- 
stances in which the scheme shall cease to apply 
to any dock workers or employers; 

(c) for regulating the recruitment and entry 
into the scheme of dock workers, and their 
registration, including the maintenance of regis. 
ters, the removal, either temporarily or perma¬ 
nently, of names from the registers and the im- 
position of fees for registration; 

(d) for regulating the employment of dock 
■workers, whether registered or not, and the 
terms and conditions of such employment, in- 
eluding rates of remuneration, hours of work 
and conditions as to holidays and pay in respect 
thereof; 

(e) for securing that, in respect of periods 
during which employment, or full employment, 
is not available for dock workers to whom the 
scheme applies and who are available for w’ork, 
such workers will, subject to the conditions of 
the scheme, receive a minimum pay; 

(f) for prohibiting, restricting or otherwise 
controlling the employment of dock workers to 
whom the scheme does not apply and the em¬ 


ployment of dock workers by employers to whom 
the scheme does not apply; 

(g) for the training and welfare of dock 
workers, in so far as satisfactory provision 
therefor does not exist apart from the scheme; 

(b) for health and safety measures in places 
where dock workers are employed, in so far as 
satisfactory provision therefor does not exist 
apart from the scheme; 

(1) for the manner in which, and the persons 
by whom, the cost of operating the scheme is to 
be defrayed; 

(j) for constituting or prescribing the autho¬ 
rity to be responsible for the administration of 
the scheme; 

(k) for such incidental and supplementary 
matters as may be necessary or expedient for 
the purposes of the scheme. 

(3) A scheme may further provide that a 
contravention of any provision thereof shall be 
punishable with imprisonment for such term as 
may be specified but in no case exceeding three 
months in respect of a first contravention or six 
months in respect of any subsequent contraven. 
tion, or with fine which may extend to such 
amount as may be specified but in no case ex¬ 
ceeding five hundred rupees in respect of a first 
contravention or one thousand rupees in respect 
of any subsequent contravention, or with toth- 
imprisonment and fine as afroesaid. 

(1) The Government may, by notification 

Mailing, van'a- in the official Gazettee and 
/ion and revocation subject to the condition of 
of schemes, previous publication, make 

one or more schemes for a port or group of 
ports, and may in the like manner and subject 
to the like condition add to, amend, vary or re¬ 
voke any scheme made by it. 

(2) The provisions of section 23 of the Gene¬ 
ral Clauses Act, 1897 (x of 1897) shall apply to 
the exercise of a power given by sub-section (1) 
as they apply to the exercise of a power given 
by a Central Act to make rules subject to the 
condition of previous publication. 

(3) The Government may direct the port 
authority of any port to prepare, in accordance 
with such instructions as may from time to time 
be given to it, one or more draft schemes for the 
port, and the port authority shall comply with 
such direction. 

5.(1) The Government may, or if it decides 

to make any scheme under 
Commi/^'os. section 4, shall, constitute an 

Advisory Committee, to advise upon such 
matters arising out of the administration of this 
Act or any scheme made thereunder as the 
Government may refer to it for advice. 

(2) The members of the Advisory Commit¬ 
tee shall be appointed by the Government, and 
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shall be ^of such number (not exceeding fifteen) 
and chosen in such manner as may be prescri¬ 
bed by rules made under sub-section (5) : 

Provided that the Advisory Committee shall 
include an equal number of members represen¬ 
ting— 

(i) the Government, 

(ii) the dock workers, 

(Hi) the employers of dock workers. 

(8) The Chairman of the Advisory Commit¬ 
tee shall be one of the members appointed to 
represent the Government, nominated in this 
behalf by the Government. 

(4) The Government shall publish in the 
official Gazette the names of all members of the 
Advisory Committee. 

(6) The Government may, by notification in 
the official Gazette, make rules to provide for— 

(a) the composition of the Advisory Commit¬ 
tee; 

(b) the manner in which its members shall 
be chosen; 

(c) the term of office of its members; 

(d) the allowances, if any, payable to the 
members of the Committee; 

(e) the manner in which the Committee shall 
conduct its business, including the number of 
members to be present at a meeting thereof in 
order to constitute a quorum. 

6. (1) The Government may, by notification 

Inspectors, in the official Gazette, ap- 

point such persons as it thinks fit to be Inspec¬ 
tors for the purposes of this Act at such ports as 
may be specified in the notification. 

(2) Every Inspector shall be deemed to be a 
public servant within the meaning of the Indian 
Penal Code, i860 (xiiv of i 860 ). 
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(3) An Inspector may, at any port for which 
he is appointed,— 

(a) enter, with such assistance (if any) as be 
thinks fit, any premises or vessel where dock 
workers are employed; 

(b) require any authority or person to pro¬ 
duce any register, muster-roll or other document 
relating to the employment of dock workers, 
and examine such documents; 

(c) take on the spot or otherwise the evidence 
of any person for the purpose of ascertaining 
whether the provisions of any scheme made for 
the port are, or have been, complied with. 

(4) The Government may, by notification in 
the official Gazette, prescribe the manner in 
which and the persons by whom complaints 
regarding contravention of any provision of a 
scheme may be made to an Inspector and the 
duties of the Inspector in relation to such com¬ 
plaints. 

7. (l) No Court shall take cognizance of any 

Cognizance of offence made punishable by 
offences. a scheme or of any abet¬ 

ment thereof, except on a report in writing 
of the facts constituting such offence or abet- 
ment made by an Inspector or by a person 
specially authorised in this behalf by the 
Government. 

(2) Notwithstanding anything contained in 
the Code of Criminal Procedure, 1898 (V of 1898), 
an offence made punishable by a scheme or an 
abetment thereof shall be triable only by a 
Presidency Magistrate or a Magistrate of the 
first class. 

Notes :— For the Statement of Objects and Reasons 
see Gazette of India, 1947, Part V, Page 432. 


Act No. X of 1948 

The Insurance (Amendment) Act, 1948. 

[Reed. G.-G.'s assent on 8th March, 1948.] 

An Act further to amend the Insurance Act, 1938. 


Whereas it is expedient further to amend 
the Insurance Act, 1938 (iv of 1938) for the pur- 
pose hereinafter appearing; 

It is hereby enacted as follows;_ 

1. This Act may be called the Insurance 

Short title. (Amendment) Act, 1948. 

Amendment of section 4, 2. In sub-section 

Act IV of 1938. (i) of section 4 for the 


words beginning with the words “No Insurer” 
and ending with the words "shall pay” the 
words and figures "No Insurer, not being a 
Co-operative Life Insurance Society to which 
Part IV of the Insurance Act, 1938, applies, shall 
pay” shall be substituted. 

Notes .— For the Statement of Objects and Reasons^ 
see Gazette of India, 1947, Part V, page 531. 


2G Acts Act No. XI of 1948 A. I. R, 

The Minimum Wages Act* 1948. 

[Reed. G,-G.’fl assent on 15th March, 1948.] 

An Act to provide for fixing minimum rates of wages in certain employments. 


Whereas ifc is expedient to provide for fix¬ 
ing minimum rates of wages in certain employ¬ 
ments ; 

Ifc is hereby enacted as follows:— 

Por the Statement of Objects and Reasons 
see Gazette of India 194G, Part V, page 320; For Re¬ 
port of ibo Select Committee, see Gazette of India, 
1948, Part V, page 55. 

Short title and 1. (l) This Act may be 
extent, called the Minimum Wages 

Act, 1948. 

( 2 ) It extends to all the Provinces of India. 
2. In this Act, unless there is anything repug- 
Interprclation. nanfc in the subject or con¬ 
text,— 

(a) "adult”, “adolescent” and "child” have 
'the meanings respectively assigned to them in 
section 2 of the Factories Act, 1934 (XX.V of 1934); 
ib) "appropriate Government” means— 

(0 in relation to any scheduled employment 
carried on by or under the authority of the Cen¬ 
tral Government by the Federal railway autho¬ 
rity, or a railway company operating a Federal 
railway or in relation to a mine, oilfield or major 
port, or any corporation established by an Act 
of the Central Legislature, the Central Govern¬ 
ment; and 

(n) in relation to any other scheduled em¬ 
ployment, the Provincial Government; 

(c) "competent authority” means the autho¬ 
rity appointed by the appropriate Government 
by notification in its ofiicial Gazette to ascertain 
from time to time the cost of living index num¬ 
ber applicable to the employees employed in the 
scheduled employments specified in such notifi¬ 
cation ; 

id) "cost of living index number” in relation 
to employees in any scheduled employment in 
respect of which minimum rates of wages have 
been fixed, means the index number ascertained 
and declared by the competent authority by 
notification in the ofiicial Gazette to be the cost 
of living index number applicable to employees 
in such employment; 

ie) "employer” means any person who em¬ 
ploys, whether directly or through another per¬ 
son, or whether on behalf of himself or any 
other person, one or more employees in any 
scheduled employment in respect of which mini¬ 
mum rates of wages have been fixed under this 
Act, and includes except in sub section {3) of 
section 26,— 

(/) in a factory where there is carried on any 
scheduled employment in respect of which mini¬ 
mum rates of wages have been fixed under this 
Act, any person named under clause ie) of sub¬ 


section (I) of section 9 of the Factories Act, 1934 
(xxv of 1934), as manager of the factory ; 

(;t) in any scheduled employment under the 
control of any Government in India in respect 
of which minimum rates of wages have been 
fixed under this Act, the person or authority 
appointed by such Government for the super¬ 
vision and control of employees or where no per¬ 
son or authority is so appointed, the head of the 
Department: 

(Hi) in any scheduled employment under any 
local authority in respect of which minimum 
rates of wages have been fixed under this Act, 
the person appointed by such authority for the 
supervision and control of employees or where 
no person is so appointed, the chief executive 
officer of the local authority; 

( 2 v) in any other case where there is carried 
on any scheduled employment in respect of 
which minimum rates of wages have been fixed 
under this Act, any person responsible to the 
owner for the supervision and control of the em¬ 
ployees or for the payment of wages; 

(/) "prescribed” means prescribed by rules 
made under this Act; 

(g) "scheduled employment” means an em¬ 
ployment specified in the Schedule, or any pro¬ 
cess or branch of work forming part of such 
employment; 

(/i) "wages” means all remuneration, capable 
of being expressed in terms of money, which 
would, if the terms of the contract of employ¬ 
ment, express or implied, were fulfilled, be paya¬ 
ble to a person employed in respect of bis em¬ 
ployment or of work done in such employment, 
but does not include— 

(i) the value of— 

(a) any house accommodation, supply of light, 
water, medical attendance, or 

(b) any other amenity or any service excluded 
by general or special order of the appropriate 
Government; 

Hi) any contribution paid by the employer to 
any Pension Fund or Provident Fund or under 
any Scheme of social insurance; 

(Hi) any travelling allowance or the value of 
any travelling concession; 

(iv) any sum paid to the person employed to 
defray special expenses entailed on him by the 
nature of his employment; or 

(v) any gratuity payable on discharge; 

(/) “employee” means any person who is em¬ 
ployed for hire or reward to do any work, skill¬ 
ed, or unskilled, manual or olerical, in a schedu¬ 
led employment in respect of which minimum 
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rates of wages have been fixed ; and includes an 
out-worker to whom any articles or materials 
are given out by another person to be made up, 
cleaned, washed, altered, ornamented, finished, 
repaired, adapted or otherwise processed for sale 
for the purposes of the trade or business of that 
other person where the process is to be carried 
out either in the home of the out-worker or in 
some other premises not being premises under 
the control and management of that other 
person ; and also includes an employee declared 
to be an employee by the appropriate Govern¬ 
ment ; but does not include any member of the 
armed forces of the Crown. 

Notes: —The definitions of ‘‘appropriate Govern¬ 
ment,’* “ competent authority ” and “ cost of living 
index” were added on the recommendations of the 
select committee. 

Fixing of mini- 3. (l) The appropriate 
mum rates of wages. Government shall, in the 
manner hereinafter provided,_ 

(a) fix, before the expiry of three years in 
the case of an employment specified in Part II 
of the Schedule, or two years in any other case 
from the commencement of this Act or, as the 
case may be, from the date of the notification 
under section 27 includicg the employment in 
the Schedule, the minimum rates of wages paya¬ 
ble to employees employed in all scheduled 
employments; 

(h) review at such intervals as it may think 
fit, such intervals not to exceed five years, the 
minimum rates of wages so fixed and revise the 
minimum rates, if necessary :_ 

Provided that the appropriate Government 
shall not be required to fix minimum rates of 
wages in respect of any scheduled employment 
in which there are in the whole Province less 
than one thousand employees engaged in such 
employment. 

(2) The appropriate Government may fix_ 

(a) a minimum rate of wages for time work 
(hereinafter referred to as “a minimum time 
rate”); 

(b) & minimum rate of wages for piece work 

(hereinafter referred to as “a minimum piece 
rate’*); 


^ M a minimum rate of remuneration to appl^ 
m the case of employees employed on piece wori 
lor the purpose of securing to such employees i 
mimmum rate of wages on a time work basi 
(hereinafter referred to as “a guaranteed tim( 

(d) a minimum rate (whether a time rate oi 
a piece rate) to apply in substitution for thf 
minimum rate which would otherwise be apnii. 
cable, in respect of overtime work done by em 
Payees (hereinafter referred to as "overtime 
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(3) In fixing or revising minimum rates of 
wages under this section,_ 

(a) different minimum rates of usages may 
be fixed for— 

(i) different scheduled employments; 

(ii) different classes of work in the same 
scheduled employment; 

(Hi) adults, adolescents, children and appren¬ 
tices : 

(iv) different localities ; 

(h) minimum rates of wages may be fixed by 
the^ hour by the day or by any larger wage 
period as may be prescribed: 

Provided that where any wage periods have 
been fixed under section 4 of the Payment cf 
Wages Act, 1936 (iv of 1936), minimum wages 
shall be fixed in accordance therewith. 

Minimum rate of 4. (l) Any minimum 

rate of wages fixed or revi¬ 
sed by the appropriate Government in respect of 
scheduled employments under section 3 may 
consist of— 

(i) a basic rate of wages and a special allow¬ 
ance at a rate to be adjusted, at such intervals 
and in such manner as the appropriate Govern- 
ment may direct, to accord as nearly as practi¬ 
cable with the variation in the cost of living 
index number applicable to such workers (herein^ 
after referred to as the “cost of living allow¬ 
ance”) ; or 

(ii) a basic rate of wages with or without the 
cost of living allowance, and the cash value of 
the concessions in respect of supplies of essential 
commodities at concession rates, where so autho¬ 
rised ; or 

(iii) an all-inclusive rate allowing for the 
basic rate, the cost of living allowance and the 
cash value of the concessions, if any. 

(2) The cost of living allowance and the 
cash value of the concessions in respect of 
supplies of essential commodities at concession 
rates shall be computed by the competent autho¬ 
rity at such intervals and in accordance with 
such directions as may be specified or given by 
the appropriate Government. 

Notes: —This section vr&s inserted on tbe recommen¬ 
dation of the select committee. 

5. (1) In fixing minimum rates of wages in 

Procedure for respect of any scheduled 
fixing minimum employment for the first 

time under this Act, the 
appropriate Government shall either_ 

(a) appoint a committee to hold enquiries and 
advise it in this behalf with such sub-committees 
for different localities as it may deem expedient 
to appoint to assist such committee, or 

(h) by notification in the official Gazette, 
publish its proposals for the information of 
persons likely to be affected thereby and specify 
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a date, not less than two months from the date 
of the notification, on which the proposals will 
be taken into consideration. 

(2) After considering the advice of the 
committee appointed under clause (a) of sub- 
section (l),ov d.3 the case may be, all represen¬ 
tations received by it before the date specified in 
the notification under clause (h) of that sub¬ 
section, the appropriate Government shall, by 
notification in the official Gazette, fix the mini¬ 
mum rates of wages in respect of each schedul- 
ed employment, and unless such notification 
otherwise provides, it shall come into force on 
the expiry of three months from the date of its 
issue. 

6. For the purpose of revising minimum rates 
Advisory Coynmit- of wages fixed under this 

tees and sub cojnviii- Act, the appropriate Govern- 

ment shall appoint as many 
advisory committees and sub-committees as it 
considers necessary to inquire into the conditions 
prevailing in any scheduled employment and to 
advise the appropriate Government in making 
such revision in respect of that employment. 

7. For the purpose of co-ordinating the work 
Advisory Board, of committees, sub-commit- 

tees, advisory committees and advisory sub¬ 
committees appointed under sections 5 and 6 and 
advising the appropriate Government generally 
in the matter of fixing and revising minimum 
rates of wages, the appropriate Government shall 
appoint an Advisory Board. 

(1) For the purpose of advising the 
Central Advisory Central and Provincial 
Board. Governments in the matters 

of the fixation and revision of minimum rates 
of wages and other matters under this Act and 
for coordinating the work of the Advisory 
Boards, the Central Government shall appoint a 
Central Advisory Board. 

(2) The Central Advisory Board shall consist 
of persons to be nominated by the Central 
Government representing employers and emplo- 
yeea in the scheduled employments, who shall be 
equal in number, and independent persons not 
exceeding one-third of its total number of mem¬ 
bers ; one of such independent persons shall be 
appointed the Chairman of tho Board by the 
Central Gevernment. 

9. Each of the committees, sub-committees, 
Composition o / advisory committees, advi- 
committces, etc, gory sub-conimittees and 

tho Advisory Board shall consist of persons to be 
nominated by the appropriate Government ropro- 
fronting employers and employees in the schedu¬ 
led employments, who shall be equal in number, 
and independent persons not exceeding one-third 
of its total number of members; one of such 
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independent persons shall be appointed the 
Chairman by the appropriate Government. 

Notes'. _The provisions contained in Sections Sand 

9 were added on the recommendation of the select 
committee. 

10. (1) Before revising any minimum wages 
Procedure for fixed under this Act, the ap. 
revision of mini- propriate Government shall 
vium rates of tvages. consult all advisory com¬ 
mittees appointed under section 6 to inquire into 
the conditions prevailing in the scheduled employ¬ 
ment concerned, and the Advisory Board also. 

(2) Revisions of minimum wages shall be 
notified by the appropriate Government in the 
official Gazette, and unless the notification other- 
wise provides, it shall come into force on the 
expiry of three months from the date of its issue. 

Wagesinkind. H. (l) Minimum wages 
payable under this Act shall be paid in cash, 

(2) Where it has been the custom to pay 
wages wholly or partly in kind, the appropriate 
Government being of the opinion that it is neces¬ 
sary in the circumstances of the case may, by 
notification in the official. Gazette authorise the j 
payment of minimum wages either wholly or ) 
partly in kind. 

(3) If the appropriate Government is of the 
opinion that provision should be made for the 
supply of essential commodities at concession 
rates, the appropriate Government may, by 
notification in the official Gazette, authorise the 
provision of such supplies at concession rates. 

(df) The cash value of wages in kind and of 
concessions in respect of supplies of essential 
commodities at concession rates authorised 
under sub-sections (2) and (3) shall be estimated 
in the prescribed manner. 

12. (1) Where in respect of any scheduled 
Payment of mini- employment a notification 
wium rflffjs of wages, under section 5 or section 10 

is in force, the employer shall pay to every 
employee engaged in a scheduled employment 
under him wages at a rate not less than tho 
minimum rate of wages fixed by such notifica¬ 
tion for that class of employees in that employ¬ 
ment without any deductions except os may be 
authorised within such time and subject to such 
conditions as may he prescribed. 

(2) Nothing contained in this section shall 
affect the provisions, of the Payment of Wftgofl 
Act, 1936 (iv of 1936). 

Fixinf; hours for 13. In regard to My 

ft normal working scheduled employment mini- 

mum rates of wa^s in 
respect of which have been fixed under this Aoti 
the appropriate Government may— 

fa) fix the number of hours of work which 
shall constitute a normal working day. inoluaive 
of one or more specified intervals; 
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(b) provide for a day of rest in every period of 
seven days which shall be allowed to all emplo¬ 
yees or to any specified class of employees and 
for the payment of remuneration in respect of 
such days of rest; 

(c) provide for payment for work on a day 
of rest at a rate not leas than the overtime rate. 

14. (1) Where an employee, whose minimum 

Overtime, rate of wages is fixed under 

this Act by the hour, by the day or by such a 
longer wage-period as may be prescribed, w'Orks 
on any day in excess of the number of hours 
constituting a normal working day, the emplo¬ 
yer shall pay him for every hour or for part of 
an hour so worked in excess at the overtime 
rate fixed under this Act or under any law of the 
appropriate Government for the time being in 
force, whichever is higher. 

(2) Nothing in this Act shall prejudice the 
operation of the provisions of section 47 of the 
Factories Act, 1934 (XXV of 1934) in any case 
where those provisions are applicable, 

15. If an employee whose minimum rate of 

Wages of worker has been fixed under 

uho works for less this Act by the day works 
ihan normal work- on any day on which he 

was employed for a period 
less than the requisite number of hours consti¬ 
tuting a normal working day, he shall, save as 
otherwise hereinafter provided, be entitled to 
receive wages in respect of work done by him 
on that day as if he had worked for a full 
normal working day: 

Provided, however, that he shall not be enti¬ 
tled to receive wages for a full normal working 
day— 

(i) in any case where hia failure to work is 
caused by his unwillingness to work and not by 
the omission of the employer iso provide him 
with work, and 

(li) in such other cases and circumstances as 
may be prescribed. 


16. Where an employee does two or more 
Wages for two or classes of work tO «ach of 

»»ore classes of work, ^^ich a different minimum 

rate of wages is applicable, the employer shall 
pay to such employee in respect of the time 
respectively occupied in each such class of work, 
wages at not leas than the minimum rate in 
force in respect of each such class. 

17. Where an employee is employed on piece 
rnnimum time work for which minimum 

/or piece time rate and not a mini- 

mum piece rate .has been 
nxed under this Act, the employer shall pay to 

such employee wages at not less than the mini¬ 
mum time rate. 

1813 Act?/ & 5a 
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18. (1) Every employer shall maintain such 

Maintenance o f registers and records giving 

registers and re- guch particulars of emplo- 

yees employed by him, the 
work performed by them, the wages paid to them 
the receipts given by them and such other parti¬ 
culars and in such form as may be prescribed. 

(2) Every employer shall keep exhibited, in 
such manner as may be prescribed, in the factory, 
w'orkshop or place where the employees in the 
scheduled employment may be employed, or in 
the case of out-workers, in such factory, w'ork- 
ahop or place as may be used for giving out-work 
to them, notices in the prescribed form contain¬ 
ing prescribed particulars. 

(3) The appropriate Government may, by 
rules made under this Act, provide for the issue of 
wage books or wage slips to employees employed 
in any scheduled employment in respect of which 
minimum rates of wages have been fixed and pres¬ 
cribe the manner in which entries shall be made 
and authenticated in such wage books or wage 
slips by the employer or his agent. 

19. (l) The appropriate Government may, 

insyecioYs. t)y notification in the official 

Gazette, appoint such persons as it thinks fit to 
be Inspectors for the purposes of this Act, and 
define the local limits within which they shall 
exercise their functions. 

(2) Subject to any rules made in this behalf, 
an Inspector may, within the local limits for 
which he is appointed— 

(a) enter, at all reasonable hours, with such 
assistants (if any), being persons in the service 
of the Ci'own or any local or other public 
authority, as he thinks fit, any premises or 
place where employees are employed or work 
is given out to out-workers in any scheduled 
employment in respect of which minimum rates 
of wages have been fixed under this Act, for the 
purpose of examining any register, record of 
wages or notices required to be kept or exhibited 
by or under this Act or rules made thereunder, 

and require the production thereof for insnec- 
tion; 

(b) examine any person whom he finds in 
any such premises or place and who, he has 
reasonable'cause to believe, is an employee emplo¬ 
yed therein or an employee to whom work is 
given out therein; 

(c) require any person giving out-work and 
any out-workers, to give any information, which 
is in his power to give, with respect to the 
names and addresses of the persons to, for and 
from whom the work is given out or received, 
and with respect to the payments to be made 
for the work; 
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(d) take copies- of any register, record of 
wages Or notices or of any portions thereof; and 
("e; exercise such other powers as may be 
prescribed. 

(3) Every Inspector shall be deemed to be a 
public servant within the meaning of the Indian 
Penal Code (XLV of 18G0). 

20. (1) The appropriate Government may, 
Claims, by notification in the olfi- 

cial Gazette, appoint any Commissioner for 
Workmen’s Compensation or other officer with 
experience as a Judge of a Civil Court or as a 
stipendiary Magistrate to bo the Authority to 
hear and decide for any specified area all claims 
arising out of payment of less than the minimum 
rates of wages to employees employed or paid 
in that area. 

( 2 ) Where an employee is paid less than the 
minimum rates of wages fixed for his class of 
work under this Act the employee himself, or 
any legal i)ractitioner or any official of a regis¬ 
tered trade union authorised in writing to act 
on his behalf, or any Inspector, or any person 
acting with the permission of the Authority 
appointed under sub-section (1), may apply to 
such Authority for a direction under sub-sec¬ 
tion { 3 )\ 

Provided that every such application shall be 
presented within six months from the date on 
which the minimum wages became payable: 

Provided further that any application may 
be admitted after the said period of six months 
w^hen the applicant satisfies the Authority that 
he had sufficient cause for not making the ap¬ 
plication within such period. 

( 3 ) When any application under sub-section 
( 2 ) entertained, the Authority shall hear the 
applicant and the employer or give them an 
opportunity of being heard, and after such fur¬ 
ther inquiry if any as it may consider necessary, 
may, without prejudice to any other penalty to 
which the employer may he liable under this 
Act, direct the payment to the employee of the 
amount by which the minimum wages payable 
to him exceed the amount actually paid, toge¬ 
ther with the payment of such compensation as 
the Authority may think fit, not exceeding ten 
times the amount of such excess and the Autho- 
rity may direct payment of such compensation 
in cases where the excess is paid by the emplo¬ 
yer to the employee before the disposal of the 
application. 

('4j If the Authority hearing any application 
under this section is satisfied that it was either 
malicious or vexatious, it may direct that a pe¬ 
nalty not exceeding fifty rupees ho paid to the 
employer by the person presenting the applica¬ 
tion. 


(5) Any amount directed to be paid under 
this section may be recovered— 

(a) if the Authority is a Magistrate, by the 
Authority as if it were a fine imposed by the 
Authority as a Magistrate, or 

(h) if the Authority is not a Magistrate, by 
any Magistrate to whom the Authority makes 
application in this behalf, as if it were a fine 
imposed by such Magistrate. 

(G) Every direction of the Authority under 
this section shall he final. 

(7) Every Authority appointed under sub¬ 
section (1) shall have all the powers of a Civil 
Court under the Code of Civil Procedure, 1908 
(V of 1908), for the purpose of taking evidence 
and of enforcing the attendance of witnesses and 
compelling the production of documents, and 
every such Authority shall be deemed to he a 
Civil Court for all the purposes of S. 195 and 
Chapter XXXV of the Code of Criminal Proce¬ 
dure, 1898 (V of 1898). 

21. {!) A single application may be presen- 

Single a'p'piicalioyi ^^d under section 20 on 
in respect of a num- half or in respect of any 
ber of emplojfees. number of employees em¬ 
ployed in the scheduled employment in respect 
of which minimum rates of wages have been 
fixed and in such cases the maximum compen¬ 
sation which may he awarded under sub-seotion 
(3) of section 20 shall not exceed ten times the 
aggregate amount of such excess. 

( 2 ) The Authority may deal with any number 
of separate pending applications presented under 
section 20 in respect of employees in the scheduled 
employments in respect of which minimum 
rates of wages have been fixed, as a single appli¬ 
cation presented imder sub-seotiou (l) of this 
section and the provisions of that sub-section 
shall apply accordingly. 

22. (1) Any employer who pays to any ein- 

Penaltiesandpro- ployee less than the mini- 

cedure. mum rates of wages fixed 

for that employee’s class of work, or less than 
the amount due to him under the provisions of 
this Act, or infringes any order or rules made 
under section 13, shall be punishable with impri¬ 
sonment of either description for a term which 
may extend to six months, or with fine which 
may extend to five hundred rupees, or with 
both: 

Provided that in imposing any fine for an 
offence under this sub-section, the Court shall 
take into consideration the amount of any 
compensation already awai-ded against the accu¬ 
sed in any proceedings taken under S. 20. 

( 2 ) Any employer who fails to maintain a 
register or record required to be maintained 
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under section 18 shall be punishable with fine 
which may extend to five hundred rupees. 

rsj No Court shall take cognizance of a com¬ 
plaint against any person for an offence under 
sub-section (l), unless an application in respect 
of the facts constituting the offence has been pre¬ 
sented under section 20 and has been granted 
wholly or in part, and the Authority granting 
such application has sanctioned the making of 
the complaint. 

(4) No Court shall take cognizance of an 
offence under sub-section (2) except on a com¬ 
plaint made by, or with the sanction of, an Ins¬ 
pector. 

(5) No Court shall take cognizance of an 
offence— 

« 

(a) under sub-section (l), unless complaint 
thereof is made within one month of the grant 
of sanction under sub-section (3) ; 

(b) under sub-section (2), unless complaint 
thereof is made within six months of the date 
on which the offence is alleged to have been 
committed. 

23. Where an employer is charged with an 

Exemption of em- offence against this Act, he 
-ploycr from liability shall be entitled, upon 
in certain cases. complaint duly mode by 

him, to have any other person whom be charges 
as the actual offender, brought before the Court 
at the time appointed for hearing the charge; 
and if, after the commission of the offence has 
been proved, the employer proves to the satis¬ 
faction of the Court — 

(a) that he has used due diligence to enforce 
the execution of this Act, and 

(b) that the said other person committed the 
offence in question without his knowledge, con¬ 
sent or connivance, 

that other person shall -be convicted of the 
offence and shall be liable to the like punish¬ 
ment as if he were the employer and the em¬ 
ployer shall be discharged ; 

Provided that in seeking to prove, as afore¬ 
said, the employer may be examined on oath, 
and the evidence of the employer or bis witness, 
if any, shall be subject to cross-examination by, 
or on behalf of the person whom the employer 

charges as the actual offender and by the pro¬ 
secution. 

24. No Court shall entertain any suit for the 

Bar of suits. recovery of wages in so far 

as the sum so claimed_ 

(a) forms the subject of an application under 
section 20 which has been presented by or on 
behalf of the plaintiff, or 

(b) has formed the subject of a direction 
under that section in favour of the plaintiff, or 


fcjhas been adjudged in any proceeding 
under that section not to be due to the plaintiff, 
or 


(d) could have been recovered by an appli¬ 
cation under that section. 

25. Any contract or agreement, whether 


Contracting out. 


made before or after the 
commencement of this Act, 
whereby an employee either relinquishes or 
reduces his right to a minimum rate of wages 
or any privilege or concession accruing to him 
under this Act shall be null and void in so far as 
it purports to reduce the minimum rate of wages 
fixed under this Act. 


26. (1) The appropriate Government may. 
Exemptions and subject to such conditions 
exceptions. if any as it may think fit 

to impose, direct that the provisions of this Act 
shall not apply in relation to the wages payable 
to disabled employees. 

(2) The appropriate Government may, if for 
special reasons it thinks so fit, by notification in 
the official Gazette direct that for such period 
as it may specify the provisions of this Act or 
any of them shall not apply to all or any class 
of employees employed in any scheduled em¬ 
ployment or to any locality where there is 
carried on a scheduled employment. 

Nothing in this Act shall apply, to the 
wages payable by an employer to a member of 
his family who is living with him and is depen¬ 
dant on him. 


Explanation .—In this sub-section a member 
of the employer's family shall be deemed to 
include his or her spouse or child or parent or 
brother or sister. 


27. The appropriate Government, after giv- 

Power of Provm- notification in the 

cial Governmeyit to official Gazette not less 
add to Schedule than three months* notice 

of its intention so to do, may, by like notifica¬ 
tion, add to either Part of the Schedule any 
employment in respect of which it is of opinion 
that minimum rates of wages should be fixed 
under this Act, and thereupon the Schedule 
shall in its application to the Province be deemed ' 
to be amended accordingly. 

28. The Central Government may give 

Power of Central directions to a Provincial 

Government to give Government as to the 
directions. Carrying into execution of 

this Act in the Province. 

29. The Central Government may, subject to 

Power of the Cen- ^he condition of previous 
iral Government to publication, by notification 
make rules. in the official Gazette, make 

rules prescribing the term of office of the mem¬ 
bers, the procedure to be followed in the con- 
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duct of business, the method of voting, the 
manner of filling up casual vacancies in mem¬ 
bership and the quorum necessary for the tran- 
section of business of the Central Advisory 
Board. 

30. (1) The appropriate Government may, 
Poicer of appro- subject to the Condition of 
printe Government to previous publication, by 
make rules. notification in the official 

Gazette, make rules for carrying out the pur¬ 
poses of this Act; 

(2) without prejudice to the generality of the 
foregoing power, such rules may— 

(a) prescribe the term of office of the mem- 
l)era, the procedure to be followed in the conduct 
of business, the method of voting, the manner 
of filling up casual vacancies in membership and 
the quorum necessary for the transaction of 
business of the committees, sub-committees, 
advisory committees, advisory sub-committees 
and the Advisory Board; 

(h) prescribe the method of summoning wit¬ 
nesses, production of documents relevant to the 
subject-matter of the enquiry before the com¬ 
mittees, sub committees, advisory committes, 
Advisory sub-committees and the Advisory 
Board; • 

(c) prescribe the mode of computation of the 
cash value of wages in kind and of concessions 
in respect of supplies of essential commodities 
at concession rates; 

(d) prescribe the time and conditions of pay¬ 
ment of, and the deductions permissible from, 
wages; 

(e) provide for giving adequate publicity to 
the minimum rates of wages fixed under this Act; 

(f) provide for a day of rest in every period 
of seven days and for the payment of remune¬ 
ration in respect of such day; 

(g) prescribe the number of hours of work 
which shall constitute a normal working day; 

(h) prescribe the cases and circumstances in 
which an employee employed for a period of 
less than the requisite number of hours consti¬ 
tuting a normal working day shall not bo enti- 

tied to receive wages for a full normal working 
day; 

(i) prescribe the form of registers and records 
to be maintained and the particulars to be 
entered in such registers and records; 

(3) provide for the issue of wage books and 


wage slips and prescribe the manner of making 
and authenticating entries in wage hooks and 
wage slips; 

f A:j prescribe the powers of Inspectors for 
purposes of this Act; 

['Zyl regulate the scale of costs that may be 
allowed in proceedings under section 20; 

(m) prescribe the amount of court-fees pay¬ 
able in respect of proceedings under section 20; 
and 

(n) provide for any other matter which is to 
be or may be prescribed. 


THE SCHEDULE 


[See sections 2 (g) and 27] 

Part i 

1 . Employment in any woollen carpet mak- 

ink or shawl weaving establishment. 

2. Employment in any rice mill, flour mill or 

dal mill. 

3. Employment in any tobacco (including bidi 

making) manufactory. 

4. Employment in any plantation, that is to 

say, any estate which is maintained for 
the purpose of growing cinchona, rubber^ 
tea or cofl'ee. 

6. Employment in any oil mill. 

G. Employment under any local authority. 

7. Employment on road construction or in 

building operations.’ 

8. Employment in stone breaking or ston& 

crushing. 

9. Employment in any lac manufactory. 

10 . Employment in any mica works. 

11. Employment in public motor transport. 

12. Employment in tanneries and leather 

manufactory. 

Part ii 


1 . Employment in agriculture, that is to say^ 
. any form of farming, including the oultiva- 
>n and tillage of the soil, dairy farming the 
reduction, cultivation, growing and harvesting 
any agricultural or horticultural commodity, 
raising of live-stock, bees, or poultry, and 
practice performed by a farmer or on a 
cm as incidental to or in conjunction with 
rm operations (including any forestry or 
nbering operations and the preparation for 
irket and delivery to storage or to market or 
carriage for transportation to market of farm 
oduce). 
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1948 Act No. XII of 1948. 

The Rehabilitation Finance Administration Act, 1948. 

[Reed, G.-G.’s assent on 23cd March 1948.] 


An Act to establish the Rehabilitation Finance Administration, 


■Whereas it is expedient to establish a Re¬ 
habilitation Finance Administration for the 
purpose of giving financial assistance on reason¬ 
able terms to displaced persons to enable them 
to settle in business or industry ; 

It is hereby enacted as follows :— 

Rotes. — For the Statement of Objects nnd Reasons 
and tbe.Notes on clauses, see Gazette of India, 1948, 
Part V, pages 73 and 74. For the Report of the Select 
Committee see, ibid, page 117. 

Short iiile, extent 1. (l) This Act may be 
ayid commencement, called the Rehabilitation 

Finance Administration Act, 1948. 

(3) It extends to all the Provinces of India. 
(3) It shall come into force on such date as 
the Central Government may. by notification 
in the official Gazette, appoint in this behalf. 

2. In this Act, unless there is anything re- 

Definitions, pugnant in the subject or 

context, — 

(a) ‘Act’ means the Rehabilitation Finance 
Administration Act, 1948; 

(b) ‘Administration’ means the Rehabilita- 
tion Finance Administration constituted under 
this Act; 

(c) ‘borrower’ means an individual, com- 
pany, association or body of individuals, whe¬ 
ther incorporated or not. to whom a loan has 
been advanced under this Act; 

(d) 'displaced person’ means — 

(i) A person who, being displaced from any 
area outside India on account of civil distur¬ 
bances or fear of such disturbances, has settled 
and is engaged or intends to engage in any 
business or industry in India, or 

(ii) a person in India who, having had his 
business, industry or property, wholly or partial¬ 
ly outside India, has lost, wholly or partially, 
such business, industry, or property on account 
of civil disturbances or the fear of such distur¬ 
bances, and who is engaged, or intends to 
engage in any business or industry in India; 

(e) ‘loan’ means a sum of money advanced 
by the Administration to a displaced person for 
business or industry; and 

(f) ‘prescribed’ means prescribed by rules 
made under section 23 or regulations made 
under section 24 . 

3. (l) The Central Government shall con- 
Esfablishment stitute a Corporation called 

and incorporation. the Rehabilitation Finance 
Administration for giving financial assistance 
^n reasonable terms to displaced persons to 
enable them to settle in business and industry. 

(3) The Corporation shall be a body corpo¬ 
rate by the name of the Rehabilitation Finance 


Administration having perpetual succession an l 
a common seal, with power, subject to the pre¬ 
visions of this Act, to acquire, bold and transfer 
property, both movable and immovable, and 
shall by the said name sue and be sued. 

(3) The Administration shall have its head 
office at Delhi and may with the previous 
approval of the Central Government, open 
branches at such places in India as it may con¬ 
sider necessary to discharge effectively i’s 
functions under this Act. 

Constitution of 4. ( l) The Administra- 
the Adminiscration, tion shall consist of the 

following members, namely :— 

(a) A Chairman to be appointed by the 
Central Government who shall be called the 
Chief Administrator; 

(b) three officials appointed by the Central 


Government; and 

(c) three non-ofticials nominated by the 
Central Government. 

(".3^ No act done by the Administration shall 
be called in question on the ground merely of 
the existence of any vacancy or any defect in 


Advisory Board. 


the constitution of the Administration. 

3. (1) The Central Government shall con¬ 
stitute an Advisory Board 
to advise the Administra¬ 
tion on matters of policy and may where neces¬ 
sary constitute a Regional Committee to advise 
each branch of the Administration. 

(2) The Advisory Board shall consist of such 
members, not exceeding fifteen in number, as 
may be nominated by the Central Government. 
6, (l) A member appointed under clauses fa j 
Terms of office and fW of sub-section (1) 
of the members of gection 4 shall bold 

and the Advisory office during the pleasure 

Ttn/trA nf fViQ P.onfro.l fTnvprnmP'ni’ 


(2). A member nominated under clause fc^ 
of sub.section fi^ of section 4 or sub-section (2) 
of section 5 shall hold office for a term of two 
years from the date of his nomination and shall 
be eligible for re-nomination. 

(3J A nominated member may resign his 
membership by writing under bis hand addres¬ 


sed to the Central Government and he shall 
thereupon cease to be a member. 

(4) A casual vacancy created by resignation 
under sub-section (3) or by any other reason 
shall be filled by fresh nomination and the 
person nominated to fill the vacancy shall hold 
office only for the remainder of the term for 
which the member whose place he takes was 


nominated. 
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7. f 1) No member of the Administration 
Disclosure o f shall have any interest, 
interest, direct or indirect, in any 

business, industry or concern to which any 
assistance under section 12 has been given or is 
to be given and if any such member acquires 
such interest at any time during the continuance 
of such assistance, he shall immediately disclose 
it to the Administration and shall either resign 
his membership or dispose of his interest in 
such manner and within such time as he may 
be directed by it. 

(S) Any member of the Advisory Board who 
has any interest, direct or indirect, in any 
business, industry or concern to which any 
assistance under section 12 has been given or is 
to be given or acquires such interest at any 
time during the continuance of such assistance 
shall immediately disclose it to the Administra¬ 
tion and shall not participate in the proceedings of 
the Advisory Board relating to such assistance. 

Notes. — The provision regarding the disclosure of 
interest was inserted on tho rocommeudation of the 
Select Committee. 


8. Notwithstanding anything contained in 

Removal jrom section G, the Central 

mcmbershxi). Government may, for any 

reason which may appear to it to be sufficient, 
remove any member at any time from the Ad¬ 
ministration or the Advisory Board. 

9. The Chief Administrator shall be a whole 

The Chief Ad- time servant of the Admi- 

viinxsirator. nistration and shall receive 

such salaries and allowances and shall be sub- 
ject to such 'terms and conditions as may be 
determined by the Central Government. 


10. The Administration may, in the manner 

Staff. ’ prescribed and with the 

prior sanction of the Central Government, — 
(a) appoint a Deputy Chief Administrator 
and such other officers and servants as may be 
required to enable it to carry out the functions 
under this Act; 

(h) fix the salary and allowances or other 
conditions of service of the Deputy Chief Ad¬ 
ministrator, other officers and servants; 

(c) fix the remuneration and allowances 
payable to the members of the Administration 
and of the Advisory Board. 

11. (1) The Central Government may from 


Nunds of the time to time advance 
Administration. money for the business of 

the Administration, the aggregate amount of 
which shall not exceed ten ororos of rupees. 

(2) All monies belonging to the Administra¬ 
tion shall be deposited in the Reserve Bank of 
India or any agents thereof or invested in such 
securities as may be approved by the Central 

Government. 


(3) The Administration shall pay interest on 
the money so advanced at the rate of 3 per 
cent, per annum to the Central Government. 


Bwsiness of the 12. The Administration 

Administration. may_ 

(a) subject to the provisions of section 13 
advance loans not exceeding an aggregate 
amount of seven crores of rupees; 

(h) re-discount bills of exchange and promis¬ 
sory notes in respect of loans advanced to a 
displaced person by a scheduled bank or a 
syndicate of banks up to an aggregate amount 
of one crore of rupees ; and 

(c) guarantee part of the losses, not exceed¬ 
ing 50 per cent, of the loss in any case, which a 
scheduled bank or a syndicate of banks may 
suffer in respect of any loan advanced to a 
displaced person with the approval of the Ad¬ 
ministration ; provided that the maximum 
liability incurred under such guarantees shall 
not at any time in the aggregate exceed two 
crores of rupees. 


13. (1) The Central Government may prea- 

Loans. oribe the limits as to 

amounts within which loans may be advanced 
by the Administration. 

(2) For the purpose of advancing any loan 
under sub-section ( Ij, the Administration may 
call for any report either through its own staff, 
or through the District Officer of the district in 
which the borrower resides or carries on busi¬ 
ness, or through any Provincial or a State 
Government, or through any Bank or any other 
appropriate agency. 

(3) The Administration shall charge interest 
from the borrower at such rate not exceeding 
G per cent, per annum as may be specified 
by it. 

(‘ij The period of the loan shall not exceed 
ten years. 

(5) The loan may be advanced either for 
fixed capital or working capital or for both. 

The assets created from the loan shall, not¬ 
withstanding any law or usage to the contrary, 
be deemed to be mortgaged to the Administra¬ 
tion for the repayment of the loan together with 
the interest thereon and the amount of the loan 
and the interest thereon shall be first charge on 
such assets. 

(G) The Administration may also take such 
further security for any loan as it may consider 
necessary. 


14. Notwithstanding any agreement to the 

Power to call for contrary, the Administra., 
repayment before tion may, by notice, re- 
agreed period. quire any borrower forth¬ 

with to repay in full with interest thereon any 
loan borrow^ from it, — 
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(a) if it appears to the Administration that 
false or misleading information in any material 
particular was given by the borrower for 
obtaining the loan or while furnishing any in- 
formation under section 17 ; or 

(h) if the borrower has failed to comply w'ith 
the terms of the contract with the Administra¬ 
tion in the matter of the loan; or 

(g) \i there is a reasonable apprehension 
that the borrower is unable to pay his debts or 
that insolvency proceedings or proceedings for 
liquidation may be commenced against him ; or 
(d) \i for any other reason it is necessary in 
the opinion of the Administration to protect the 
interests of the Administration. 

15. (1) If the amount of loan or any instal- 

,, , ^ ment thereof or interest 

Mode of recovery, i • n 

thereon which is due, in 

accordance with the terms of the contract or 

under the provisions of section 14, has not been 

repaid the Administration may, — 

(a) without prejudice to any other remedy 
provided by law, recover such loan, instalment 
or interests as arrears of land revenue, or 

(b) take charge of the. business or industry of 
the borrower on such terms and conditions as it 
may deem lit. 

16. (l)Tlhe affairs of the Administration 

shall be audited by one or 
more auditors qualified 
under section 144 of the Indian Companies Act, 
1913 (Vll of 1913), to act as auditors of com- 
panies, who shall be appointed by the Central 
Government on such remuneration as may be 
specified by it. 

(2) An auditor so appointed shall hold office 
for a period of one year and shall be eligible for 
reappointment: 

Provided that any casual vacancy in the 
office of an auditor shall be filled by the Central 

Government. 

(3) Every auditor shall be supplied with a 
copy of the annual balance-sheet of the Admini¬ 
stration, and it shall be his duty to examine it 
together with the accounts and vouchers relat¬ 
ing thereto, and every auditor shall have a list 
delivered to him of all books kept by the Ad¬ 
ministration, and shall at all reasonable times 
have access to the books, accounts and other 
documents of the Administration, and may in 
relation to such accounts examine any officer of 
Administration. 

(4) The auditors shall make a report to the 
Central Government upon the annual balance- 
sheet and accounts, and in every such report 
they shall state whether in their opinion the 
balance-sheet is a full and true balance-sheet 
containing all necessary particulars and pro¬ 
perly drawn up so as to exhibit a true and 


correct view of the state of affairs of the Ad¬ 
ministration, and in case they have called for 
any explanation or information from the Ad¬ 
ministration whether it has been given and 
whether it is satisfactory. 

17. (l) The Chief Administrator or any 
Power of inspec- other officer authorised by 
tion, him in writing in this 

behalf may, by order require any borrower to 
furnish such information or to produce such 
books of accounts and other documents for 


inspection at such time and place as may be 
specified in the order and the borrower shall 
comply with such order. 

(2) The Chief Administrator or such officer 
may inspect such books of accounts or docu¬ 
ments produced and take extracts therefrom. 

(3) The Chief Administrator or the officer 
making the inspection or any person working 
under his order shall not communicate or allow 
to be communicated to any person not legally 
entitled thereto any information relating to the 
affairs of the borrower. 

(4) li any person contravenes the provisions 
of sub section (l) or sub-section (3) he shall 
be punishable with imprisonment which may 
extend to six months or with fine which may 
extend to five thousand rupees or with both. 

18. (l) The Administration shall furnish to 

the Central Government a 
half yearly report together 
with accounts and such other-information within 


such time and in such manner as may be speci. 
fied by the Central Government. 

(2) The report shall be laid before the 
Central Legislature as soon as may be after it 
is prepared. 

19. For the purposes of this Act, the Central 

Power of Central Government may, from 
Oovernment to give time to time, give to the 
direction. Administration such general 

or special directions as it thinks fit, and the 
Administration shall, in the exercise of its func¬ 
tions under -this Act, comply with any such 
directione. 

20. Notwithstanding anything contained in 

Exemption from the Indian Income-tax Act, 

taxes. 1922 (xi of 1922), or in any 

other enactment for the time being in force 
relating to income-tax, super-tax or business 
profits tax the Administration shall not be 
liable to pay any income-tax, super-tax or 
business profits tax on any incomes, profits or 
gains. 

21. (l) No provision of law relating to in- 

Liquidation of solvency or to the winding 

the Administration, up of companies or corpo¬ 
ration shall apply to the Administration and 
the Administration shall not be placed in liqui- 
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d ition save by the order of the Central Govern, 
luenfc and in such manner aa it may direct. 

(2) In the event of the Administration being 
placed in liquidation, the assets of the Adminis¬ 
tration, after meeting the liabilities, if any, shall 
vest in the Central Government and the Central 
Government shall thereupon have all the 
powers of the Administration in recovering the 
loans remaining unpaid. 

22. The Administration may, by notification 

in the official Gazette, 

Dekgalio,i. 

any power or 

fluty which under any of the provisions of this 
Act is conferred or imposed upon the Adminis. 
tration shall, in such circumstances and under 
such conditions, if any, as may be specified in 
the direction, be exercised or discharged by the 
Chief Administrator, Deputy Chief Administrator 
or any other person subordinate to the Adminis¬ 
tration. 

23. The Central Government may, by notifi- 

Potvcr io make cation in the official Gazette, 

make rules for the purpose 
of giving effect to the provisions of this Act. 

24. (1) The Administration may, with the 

Power to make previous sanction of the 

regulations. Central Government make 

regulations, not inconsistent with this Act or 
the rules made thereunder, to provide for all 
matters for which provision is necessary or 
expedient for the purpose of giving effect to the 
provisions of this Act. 


A. I. R. 

(2) In particular and without prejudice to 
the generality of the foregoing power such regu, 
lations may provide for — 

(a) the conditions on which a person may 
be recognised as a displaced person, 

(b) the manner and the time of the general 
meetings of the Administration, or Advisory 
Board or Regional Committee and the procedure 
to be followed thereat and the manner in which 
right of voting may be exercised. 

(c) the terms on which the Administration 
may grant loans, 

(d) forms of returns and statements required 
under this Act, 

(e) the duties and conduct, salaries, allow¬ 
ances and conditions of service of officers, ^ 
servants and agents of the Administration, 

(f) manner and form of application for 
loans and contracts, 

(g) manner in which accounts of the Ad- • 
ministration shall be kept and audited, 

(h) the manner in which and the conditions 
under which the business or industry of a person 
to whom a loan has been advanced may be 

taken charge of and administered under sec¬ 
tion 16. 

(i) any other matter which has to be or may 
be specified under this Act. 

(3) All regulations made under this section 
shall be published in the official Gazette and 
shall come into force on such date as may be 
specified therein. 


Act No. XIII of 1948. 

The Railways (Transport of Goods) (Amendment) Aot, 1948. 

[Reed. G.-G*8 assent on 26th March 1948] 

An Act to amend the Eailways (Transport of Goods) Act, 1947 


Whereas it is expedient to amend the 
Railways (Transport of Goods) Aot 1947 (xil of 
1947), for the purposes hereinafter appearing; 

It is hereby enacted as follows ; 

1. This Act may be called the Railways 
Short title. (Transport of Goods) (Amend¬ 
ment) Aot, 1948. 

2. In sub section (5) of section 1 of the Rail- 
Amendment of ways (Transport of Goods) 

(hereinafter refer- 
* red to as the said Act), for 

the words "for one year only” the words "up to 

the 26th day of March, 1949" shall be substituted. 

Notes .—By this amendment the Railways (Transport 
of Goods) Aot has been continued in force for a further 
period of one year as it was found that oiroumstanccs 
.still existed which made it necessary to continue the 
priority control in respect of the movement of certain 
essential commodities, 

3. In sub.section {2) of section 2 of the said 
Amendment of Act, for the words begin- 

«caon 5, Act XU ning with "the Central Gov- 

ernnient*’ and ending with 


"a Chief Commissioner” the following words 
shall he substituted, namely ; 

"the Central Government or any person 
authorised in writing in this behalf by that Gov- 
ernment or with respect to items 10 and 17 of 
the Schedule by a Provincial Government or by 
a Chief Commissioner or by the Government of 
an Indian State." 


seci’oiTarAa XII .. ^ (a) of aeo- 

of 1947, tion 3 of the said Aot,— 

(a) after the word "preference", the following 

words shall be inserted, namely : 

"subject to such wagon quotas as the Central 

Government or the person so authorised may 
fix." 

(^>) after the word "op" occurring at the end, 
the following words shall be added, namely : 


"if the Central Government or the officer so 
authorised deems it necessary for reasons of 
urgent public interest so to do of any goods or 
category of goods not so specified, or,” 


0 
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Substitution of new Schedule for 5, For the Schedule to the said Act the following Schedule 
ih$ ScJiedule to Act XII of 1947. shall be substituted namely : 

"THE SCHEDULE. 

("See section 3.) 


Serial Oonditflbns for 

No. Description of goods special transport 

facilities or pre- 
ferenod 


1. Cattle food and cattle folder 

2. Coal and coke (o'ber than Railway) wUen despatched from collieries . 

3. Cotton, silk and woollen piecegoods, blankets, twist yarn and cotton waste 

wh^n consigned from mills or by mill agents. 

4. Empty containers for food, petrolenm and other industrial products . 

5. Firewood and charcoal . • . . » • • . . . • 

6. Foodstufis including fish and other perishables [tinned, canned, bottled, 

processed or packed including all grains and pulses, wheat products 
and flour of other grains and pulses, ghee, butter, cooking fats and 
edible vegetable oils, salt (other than hide salt),! sugar, gur and 
jaggery]... 

7. Livestock.. 

6. Materials and stores of the Posts and Telegraphs Department • • 

9. Medical stores, hospital equipment and pharmaceutical goods . . 

10« Military or police stores aud equipment. 


11. Petroleum and all petroleum products 


I 


12. Plant, materials and stores for maintenance and construction of buildings 

and roads, and for industrial and agricultural development projects, 
including the “Grow-More-Food” campaign, waterworks, irrigation, 
bydro*electric and sewage disposal schemes ...... 

13. Plant,* stores, raw materi^s for and finished products of the following 

major industries i •••••• • 

Cement. 

Chemicals. 

GolUf^ries. 

Distilleries. 

Fertiliser factories. 

Iron and steel. 

Jute. 

Match factories. 

Non-ferrous and alloy factories. 

Paper 

Bice and flonr mills. 

Sugar. 

Textile ginning and pressing mills. 

Vegetable ghee (Vanaspati) and vegetable oil. 

14. Plant, stores and raw materials for and finished products of the following 

important industries:— . .. 

Bobbin factories. 

Bone mills. 

Cigarette, cigar and tobacco factories. 

Electrical industries and electricity supply undertakings. 

Glass and ceramic fac'lories. 

Mioing industry. 

Oil companies.. 

Ordnance factories. 

Pa'ct and varnish factories. 

Printing, stationery and newsprint. 

Kefraotory brick factories. 

Bubber factories. 

Soap factories 
Starch factories. 

Tanneries and leather, boot and shoe factor!^. 

Tea gardens. 

15. Bailway coal, material, stores and equipment 


Nil. 

Nil. 

NU. 

Nil. 

Nil. 

Nil. 


NU. 

Nil. 

Nil. 

Nil. 

When transport is 
sponsored. 

When consigned by 
oil companies and 
importers of pet¬ 
roleum products. 


Nil. 

Nil. 
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k 

« I 

I-- 

' Serial 

No. Description of goods 


Conditione lor 
special transport 
facilities or pie* 
ference 


Nil. 

When transport ia 
sponsored. 


16. Haw cotton, wool and silk.. 

17. Stores including medical stores for relief in times of famine or other 

emergency .* . ' 

18. Wagons required for the direct loading and unloading of ships in the 

port area. 

^^oies .—The original schedule to the principal Act comprised 99 items. The present schedule is restricted to 
only 18 really essential items but power has been taken to render assistance to items not included in the scbedcl'e, 
BO as to meet all eventualities — Ed. 


}l 
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Aot No. XIV OF 1948 

The Damodar Valley Corporation Aot, 1948. 

[Reoi G.-G.*3 assent on 27th March 1918.] 

An Act to provide Jor the establishment and Tegulation of a Corporation for the development 

of the Daviodav Valley in the Provinces of Bihar and West Bengal* 


Whereas it is expedient to provide for the 
estatblishment and regulation of a Corporation 
for the development of the Damodar Valley in 
the Provinces of Bihar and West Bengal: 

And WHEREAS in pursuance of s. 103, Gov¬ 
ernment of India Act, 1995 (26 Geo. V, c. 2), 
resolutions have been passed by all the Chambers 
of the Provincial Legislatures of the said Provinces 
to the effect that certain matters dealt with in 
this Act which are enumerated in the Pro¬ 
vincial Legislative List should be regulated in 
those Provinces by Act of the Dominion Legis- 
lature ; 

It IB hereby enacted as follows : 

Notes,—The Act sets up a Corporation called the 
Damodar Valley corporation which will bo an auto¬ 
nomous body within the framework of the Act. It lays 
down the objects, constitution and powers of the 
corporation. The main function of the corporation will 
be to control Rood in the Damodar river, generate elcctrio 
power for distribution and provide water for irrigation 
and other purposes. In addition the corporation will en¬ 
deavour to promote economic development of the 
Damodar Valley and the adjoining areas. 

Tho Statement of Objects and Reasons is published 
on page 696 of Part V, of Gazette of India, 1947. The 
Notes on the clauses on page 59C, ibid; and the Report 
of the Select Committee on page 41 of Part V, Gazette 
of India, 1948. 

PART I 

Introductory 

1. (l) This Act may be called the Da- 

Short title, extent modal' Valley Corporation 

and commenccvien i. Act, 1948. 

(2) It extends to the Provinces of Bihar and 
West Bengal. 

(3) It shall come into force on such date as 
the Central Government may, by notification in 
the official Gazette, appoint in this behalf. 

2. In this Act, unless there is anything repu- 

Interprctaiion. gnant in the sabjeefc or 

context,— 


(1) “Corporation” means the Damodar Valley 
Corporation; 

( 2 ) "Damoder Valley” includes the basin of 
the Damodar river and its tributaries; 

( 3 ) “member” means a member of the Corpo¬ 
ration and includes the Chairman ; 

( 4 ) “Participating Governments” mean the 
Central Government, the Provincial Government 
of Bihar and the Provincial Government of 
West Bengal; 

(6) "prescribed” means prescribed by rules 
made under S. 69 ; 

(6) "Provincial Government” means the Gov¬ 
ernment of Bihar or as the cose may be of West 
Bengal, and “Provincial Governments” mean 
the Governments of Bibar and of West Bengal; 

( 7 ) "regulation” means the regulations made 
by the Corporation under s. 60. 

PART II 

Establishment of the Corporation 

3. ( 1 ) With effect from such date as the CenttjJ 

JttcorpoTflfiw. Government may, by noti- 
fication in the official Gazette, appoint in thifl 
behalf, there ehall be established a Corporation 
by the name of the Damcdar Valley Cor¬ 
poration. 

( 2 ) The said Corporation shall be a body cor¬ 
porate having perpetual succession and a com¬ 
mon eeal, and shall by the said name sue and bo 
sued. 

4, ( 1 ) The Corporation shall consist of a 

Cofisfi/ttficn 0 / Chairman and two other mem- 

the Corporation. bers appointed by the Cent¬ 
ral Government after consultation ^rith the 
Provincial Governments. 

( 2 ) A person shall be disqualified for being 
appointed, or for continuing as, a member of the 

Corporation— 
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(a) i£ he is a member of the Central or any 
ProTincial Legislature; or 

(b) if he has, directly or indirectly, any in¬ 
terest in a subsisting contract made with, or in 
any work being done for, the Corporation except 
as a shareholder (other than a director) in an 
incorporated company provided that where he 
is a sharholder, he shall disclose to the Govern¬ 
ment the nature and extent of shares held by 
him in such Company. 

(3) No act or proceeding of the Corporation 
shall be invalid by reason only of the existence 
of any vacancy amongst its members or any 
defect in the appointment of a member thereof. 

3. (l) Every member shall be a whole time 

Condition of ser- servant of the Corporation. 

vice of members. 

( 2 ) The remuneration and other conditions of 
service of the members shall be such as may be 
prescribed. 

6. (l) The secretary and the financial adviser 

Appointment of of the Corporation shall be 
oMcers and servants, appointed by the Central 
Government. 

(2) The secretary shall be the chief executive 
officer of the Corporation. 

(3) The Corporation may appoint such other 
officers and servants as it considers necessary for 
the efficient performance of it functions. 


Conditions of ser- 7. The pay and Other con- 
vice of officers and ditions of service of the 
servants. officers and servants of the 

Corporation shall— 

(a) as respects the secretary and financial ad- 
viser, be such as may by prescribed ; and 

(b) as respects the other officers and servants, 
be such as may be determined be regulations. 

8 . The functions and duties of the financial 

Functions and duties adviser shall be such as 
of the financial adviser, may be prescribed. 


9. No person who has directly or indirectly, by 
General disqnali- himself or his partner or 

fication of all agent, any share or interest 

i contract; by or on be- 

half of the Corporation, or in 

any employment under, by or on behalf of the 

Corporation otherwise than as an officer or servant 
thereof, shall, become or remain an officer or 
servant of the Corporation, 

10. Subject to any rules made under S. 59 the 
Appointment of Corporation may from time 

Advisory Commit- to time appoint one or more 

Advisory Committees for the 
purpose of securing the efficient disharge of the 
functions of the Corporation, and in particular 
for the pMpose of securing that those functions 
are exercised with due regard to the circumst¬ 
ances and requirements of particular local areas. 


PART III 

Fqnctions and Powers op the 

Corporation 

General 

Limits of Damo- ll- (l) The Central Gov- 
dar Valley and ernment shall, by notifica- 
area of operation. tjon in the official Gazette, 

specify the limits of the Damodar Valley. 

(2) The Corporation shall carry out all or any 
of its functions and exercise all or any of its 
powers within the Damodar Valley. 

(3) The Central Government may, after con¬ 
sultation with the Provincial Governments, by 
notification in the official Gazette, direct that the 
Corporation shall carry out such function and 
exercise such power in such other area as may 
be specified therein and the area so specified shall 
be called the “area of operation” of the 
Corporation. 

Functions of the 12. The functions of the 
Corporation. Corporation shall be— 

(a) the promotion and operation of schemes 
for irrigation, water supply and drainage, 

(b) the promotion and operation of schemes 
for the generation, transmission and distribution 

of electrical energy, both hydro-electric and 
thermal, 

(c) the promotion and operation of schemes 
for flood control in the Damodar river and its 
tributaries and the channels, if any, excavated 
by the Corporation in connection with the scheme 
and for the improvement of flow condition in 
the Hooghly river. 

(d) the promotion and control of navigation in 
the Damodar river and its tributaries and chan¬ 
nels, if any, 

(e) the promotion of afforestation and control 
of soil erosion in the Damodar Valley, and 

(f) the promotion of public health and the agri¬ 
cultural, industrial, economic and general well¬ 
being in the Damodar Valley and its area of 
operation. 

Irrigation and water-supply. 

13. The Corporation may, with the approval 

Provision for it- of the Provincial Govern- 

riqation and water- ment concerned which shall 
supply. jjQl; jrjQ unreasonably with¬ 

held construct canals and distributaries and 
maintain and operate them: 

Provided that the Provincial Government may, 
after giving notice and subject to the payment of 
fair compensation, take over the maintenance and 
operation of any such canal or distributary. 

14. (l) The Corporation may, after consulta- 

Bates for supply with the Provincial 

of uater for irrsga Government concerned, de- 

termine and levy rates for 
the bulk supply of water to that (^ovenrment 
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for irrigation, and fix the minimum quantity 
of water which shall be made available for such 
purpose. 

(•2) The rates at which such water shall be 
supplied by the Provincial Government to the 
cultivators and other consumers shall bo fixed 
by that Government after consultation with the 
Corporation. 

45. The Corporation may determine and levy 

M / / rates for bulk supply and 

IiaUs for supply 

of ua'cr Jorindus- distribution ot water 

trial and domestic for industrial and domestic 
purposes. purposes and specify the 

manner of recovery of sucb rates. 

46. If, with a view to operating its schemes, 

Supply of toaier Corporation has stop- 

to those tvh09€ sup- pcd or reduced the supply 

ply has been stopp- of water to any person 

cd or reduced. agricultural, industrial 

or domestic purposes which such person was, 
prior to such stoppage or reduction, enjoy¬ 
ing by virtue of any prescriptive right, the Cor¬ 
poration shall arrange sucb supply of water on 
the same terms as before, 

47. Save as otherwise prescribed, no person 
Conslruciion of shall construct, operate or 

dam, etc., prohihi’ maiQfcajn in the Damodar 

the Cor- Valley any dam or other 
poraiion. work or any installation for 

the extraction of water without the consent of 
the Corporation. 

Supply and generation of electrical energy. 
Supply and gene- 18. Notwithstanding any. 
ration of electrical thing contained in the 
energy. Indian Electricity Act, 1910 

(IX of 1910) or any licence granted thereunder : 

(i) No person shall without the permission of 
the Corporation— 

(a) sell electrical energy to any consumer in 
the Damodar Valley whore the energy is taken 
by the consumer at a pressure of 30,000 volts 
or more; 

(b) transmit electrical energy in the Damodar 
Valley at a pressure of 30.000 volts or more ; 

(c) generate any electrical energy at an ins¬ 
tallation having an aggregate capacity of more 
than 10,000 kilowatts in any part of the Damo¬ 
dar Valloy lying to the north of a straight line 
drawn east to west passing through a point at 
latitude twenty-two degrees, fourteen minutes 
and forty-seven seconds and longitude eighty- 
seven degrees, fifty one minutes and foity-two 
seconds except such portion of the municipal 
area of Burdwan as may lie to the north of such 
straight line ; 

Provided that nothing in sub clause (c) shall 
apply to any person who was at the commence- 
mont of this Act, generating electrical energy* at 
an installation having an aggregate capacity of 


more than lo,ooo kilowatts, so long as the oapa. 
city of such installation is not increased : 

Provided further that nothing in sub-clause (o) 
shall apply to the power station installation of 
the fertiliser factory at Sindri having an aggre¬ 
gate capacity of 80,000 kilowatts so long as the 
capacity of such installation is not increased 
beyond 80,000 kilowatts. 

(ii) The Corporation may sell electrical energy 
to any consumer in the Damodar Valley 
but no sucb sale shall except with the permis- 
sion of the Provincial Government concerned 
be made to any consumer requiring supply at a 
pressure of lese than 30 000 volts. 

(iii) The Corporation may, with the permis¬ 
sion of the Provincial Government concerned, 
extend its transmission system to anv area 
beyond the Damodar Valley and sell electrical 
energy in such area. 

19. (1) Where any licence granted under the 

Effect on existing Indian EUctricity Act, 1910 

itccHct’s. (iX of 1910), becomes in¬ 

operative wholly or partly by virtue ot the pro¬ 
visions of section 18, the licence shall be deemed 
to have been revoked or modified so as to be 
consistent with those provisions. 

(2) Where a licence is deemed to have been 
revoked under sub section (1), the Corporation 
shall purchase the undertaking of the licensee, 
and where a licence is modified under that sab- 
section, the Corporation shall, at the option of 
the licensee, either purchase the undertaking or 
pay fair compensation to the licensee. 

(3) The purchase price or the amount of 
compensation payable by the Corporation under 
sub-section (2) shall be such as may be agreed 
to between the Corporation and the licensee or, 
in the event of disagreement, as may be deter¬ 
mined by arbitration. 

20. The Corporation shall fix the schedule of 

Charges for stip- charges for the supply of 

ply of electrical electrical energy, including 
energy. supply 

and retail distribution, and specify the manner 
of recovery of such charges; 

Provided that the Corporation may in any 
contract for bulk supply of electrics! energy 
impose such terms and conditions including a 
retail rate schedule as it may deem necessary or 
desirable to encourage the use of eleokrioal 
energy, 

Other activities 

24. (1) The Corporation may establish, maintain 

Other activities of and operate laboratories, 
the Corpornrion. experimental and research 

stations and farms for conducting experiments 

and research for— 

(a) utilising the water, eleotrioal energy and 
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other resources in the most economical manner 
for the development of the Damodar Valley, 

(h) determining the effect of its operations 
on the flow conditions in the Hooghly river, 

(c) making improvements in navigation con¬ 
ditions in the port of Calcutta, and 

(d) carrying out any other function specified 
under section 12. 

(2) The Corporation may set up its own 
planning, designing, construction and operating 
agencies, or make arrangements therefor with 
the participating Governments, local authorities, ' 
educational and research institutions or any 
person carrying on the business of an architect, 
an engineer or a contractor. 


Fowers 


22* (1) The Corporation shall have the power 

General powers of to do anything which may be 
thi Corporation. necessary or expedient for 

the purposes of carrying out its functions under 
this Act. 

(2j Without prejudice to the generality of 
the foregoing provision, such power shall include 
the power— 

(t) to acquire and hold such movable and 
immovable property as it may deem necessary 
and to lease, sell or otherwise transfer any such 
property; 

(ii) to construct or cause to be constructed 
such dams, barrages, reservoirs, power bouses, 
power structures, electrical transmission lines 
and sub-stations, navigation works, irrigation, 
navigation and drainage canals and such other 
works and structures as may be required; 

(iti) to prevent pollution of any water 
under its control and to take all measures to 
prevent discharges into such water effluents 
which are harmful to water supply, irrigation, 
public health or fish life; 

(iv) to stock its reservoirs or water courses 
with fish and to regulate or prohibit taking out 
fish from the water under its control; 

(v) to undertake resettlement of the popula¬ 
tion displaced by the dams, acquisition of land 
for reservoirs and protection of watersheds; 

(vi) to aid in the establishment of co. 

operative societies and other organisations for 

the better use of facilities made available by the 
Corporation; 

(vit) to undertake measures for the preven¬ 
tion of malaria. 


Power to close 23. The Corporati) 
and ope n may, after giving notice 

^ the persons concerned or 

the pablio generally,— 

(a) turn, divert or discontinue the public u 
of, or permanently close, any road or any pa 
thereof, or 


(b) discontinue the public use of, or per¬ 
manently close, any open space or any part 
thereof. 

(2) Whenever the Corporation discontinues 
the public use of, or permanently closes, any 
road or open space, the Corporation shall pay 
reasonable compensation to every person— 

(a) who w’as entitled, otherwise than as a 
licensee, to use such road or open apace or part 
thereof as a means of access, or 

(b'l whose immovable property was receiving 
air and light on account of such open space or 
part, 

and who has sufl’ered damage— 

(i) in any case falling under clause (a) from 
such discontinuance or closure and 

(ii) in any case falling under clause (h) from 
the use to which the Corporation has put such 
open space or part. 

(3) In determining the compensation pay¬ 
able to any person under sub-section (2)t the 
Corporation may take into consideration any 
benefit accruing to such person from the con¬ 
struction, provision or improvement of any 
other road, or open space at or about the same 
time that the road or open space or part thereof, 
on account of which the compensation is to be 
paid, is discontinued or closed. 

(4) When any road or open space or any 
part thereof, is permanently closed under sub- 
section the Corporation may sell or lease 
such part of it as is not required for its pur¬ 


poses. 

24. (l) Notwithstanding anything contained 

Powers under in the Acts specified in 
certain other enact- column One of Part I of the 

^*®’*^^* Schedule, the Corporation 

may carry out all or any of the functions and 
exercise all or any of the powers of a Provincial 
Government in the Damodar Valley under the 
provisions of such Acts specified in column two 
thereof against each item of column one. 

(2) Notwithstanding anything contained in 
the Acts specified in column one of Part II of 
the Schedule, any officer authorised by the 
Corporation may carry out all or any of the 


functions and exercise all or any of the powers 
of a Canal Officer-collector, or Forest Oflfleer, as 
the case may be, in the Damodar Valley under 
the provisions of such Acts specified in column 
two thereof against each item of column one. 
Co-operation and avoidance of subynersioii 
23, The Corporation shall eo operate with the 

Co operation with participating Governments. 
Other author%Hes to railway authorities and local 
minimise inconveni- authorities and bodies, with 

a view to minimising the 
merston. inconvenience likely to be 

caused by the submersion of roads and com- 
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uiunicatioug and shall bear the cost of any 
realignment thereof or resettlement of any popu¬ 
lation rendered necessary by such submersion. 

26, The Corporation shall make every end- 

Subnic7'sion of eavour to avoid submersion 
coal wines to be of coal or mineral deposits 
avoided 6.v the Cor- co-operate with 

^ ^ the coal mining industry 

and the bodies set up by the participating 
Government to ensure the maintenance of sup- 
plies of sand for stowing purposes in coal mines 
and in other ways to minimise the inconvenience 
to the coal mining industry. 

PART IV 

I ’iNANCE, Accounts and Audit 

27, All expenditure incurred by the Central 
Expenditure till Government for and in con- 

the Corporation is nection with the establish- 
osiablnhcd. Corporation up 

to the date of its establishment shall be treated 
as the capital provided by the Central Govern¬ 
ment to the Corporation and such capital shall 
he adjusted between the Participating Govern- 
inents in accordance with the provisions of sec¬ 
tions 30 to 36. 

28. All property acquired and works con- 
Vesting of pro- structed for the purposes of 

pcriu in the Corpo- tijg Damodar Valley scheme 

before the establishment of 
the Corporation shall vest in the Corporation 
and nil income derived and expenses incurred in 
this behalf shall bo brought into the books of the 
Corporation. 

29. (l) The Corporation shall have its own 
Fund of the Cor- fund and all receipts of the 

pora/ 2 on, Corporation shall be carried 

thereto and all payments by the Corporation 
shall be made therefrom. 

(2) ]^]xcept ns otherwise directed by the 
Central Government, all moneys belonging to 
that fund shall bo deposited in the Reserve Bank 
of India or the Agents of the Reserve Bank of 
India or invested in such securities as may be 
approved by the Central Government, 

Liabiliiies of 30. The Participating 
Pa r ticipaiing Governments shall, as here- 

Corporation, capital required by 

the Corporation for the com¬ 
pletion of any project undertaken by it. 

81, Each Participating Government shall pro- 

P a y ment by its share of the capital 
Participating on the dates specified by 
Goi^ewimentonspcci- the Corporation and if any 

^ Government fails to provide 

such share on such dates the Corporation may 
raise loan to make up the deficit at the cost of 
the Government concerned. 


32. The Corporation shall have power to 
Expenditure on spend such sums as it thinks 

objects other than fit on objects authorised 
irjation power under this Act other than 

irrigation, power and flood 
control and such sums shall be treated as com¬ 
mon expenditure payable out of the Fund of 
the Corporation before allocation under Seo- 
tion 32, 

33. The total capital expenditure chargeable 
Allocation of ex- ^0 n project shall be allocat- 

penditure charge- ed between the three main 

power and flood control aa 

follows, namely:— 

(1) expenditure solely attributable to any of 
these objects, including a proportionate share of 
overhead and general charges, shall be charged 
to that object, and 

(2) expenditure common to two or more of 
the said objects, including a proportionate share 
of overhead and general charges, shall be allocat¬ 
ed to each of such objects in proportion to the 
expenditure which, according to the estimate of 
the Corporation, would have been incurred in 
constructing a separate structure solely for that 
object, less any amount determined under olauBe 
(1) in respect of that object. 

34. The total amount of capital allocated to 
Capital allocated i rrigation shall be shared bet- 

to irrigation, ween the Provincial Govern¬ 

ments as follows namely:— 

(1) the Government concerned shall be res¬ 
ponsible for the capital cost of the works con- 
etructed exclusively for irrigation in its Province; 
and 

(2) the balance of capital cost under irriga¬ 
tion for both the Provinces of Bihar and West 
Bengal shall be shared by the Provincial Govern¬ 
ments in the proix)rtion to their guaranteed 
annual off-takes of water for agricultural pur¬ 
poses : 

Provided that the divisible capital cost under 
this clause shall bo provisionally shared bet¬ 
ween them in accordance with their pre¬ 
viously declared intentions regarding their res¬ 
pective guaranteed off-takes and any payments 
made accordingly shall be adjusted after the 
determination of the guaranteed off-takes. 

35. The total amount of capital allocated to 
Capital allocated jxjwer shall be shared 

to power, equally between the three 

Participating Governments. 

36. The total amount of capital up to 
Capxtai allocated fourteen crores of rupees 

to fiood^conirol allocated to flood control 

shall be shared equally between the Central 
Government and the Government of West Bengal 
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and any amount in excess thereof shall be the 
liability of the Government of West Bengal. 

37. (1) Subject to the provisions of sab-seo- 

Disposal of profits tion (2) of section 40, the 

and deficits. net profit, if any, attribut¬ 

able to each of the three main objects, namely, 
irrigation, power and flood control, shall be 
credited to the Participating Governments in 
proportion to their respective shares in the total 
capital cost attributed to that object. 

(2) The net deficit, if any, in respect of any 
of the objects shall be made good by the Govern¬ 
ments concerned in the proportion specified in 
Bub-section (1) : 

Provided that the net deficit in respect of 
flood control shall be made good entirely by the 
Government of West Bengal and the Central 
Government shall have no share in such deficit. 

38. The Corporation shall pay interest on the 

Payment of in- amount of capital provided 

terest. by each Participating 

Government at such rate as may, from time to 
time, be fixed by the Central Government and 
Buch interest shall be deemed to be part of the 
expenditure of the Corporation, 

39. For a period, not exceeding fifteen years, 

from the establishment of 
the Corporation, if the Cor¬ 
poration runs in deficit, the 
interest charges and all 
other expenditure shall be 
added to the capital cost 

and all receipts shall be taken in reduction of 
6uch capital cost. 

40. (Ij The Corporation shall make provi- 

Provision for sion for depreciation and 
depreciation and for reserve and other funds 
reserve and other at such rates and on such 

terms as may be specified 
by the Auditor General of India in consultation 
with the Central Government. 

(2) The net profit for the purposes of sec¬ 
tion 37 shall be determined after such provision 
has been made. 

41. In the event of any betterment levy being 
Corporation's imposed by a Provincial 

Government, the propor¬ 
tionate proceeds thereof in so 
far as they are attributable 
to the operations of the Corporation shall be 
credited to the Corporation. 

Borrowing of 42. The Corporation may, 

with the approval of the 
Central Government, borrow money in the open 
market or otherwise for the purposes of carry¬ 
ing out its functions under this Act. 

Liability to pay 43. (1) The Corporation 
Central taxes. be liable to pay any 

taxes on income levied by the Central Govern¬ 


Interest charges 
and other expenses 
to be added to and 
receipts taken for 
reduction of capital 
cost* 


ehare in betterment 
levy by Provincial 
Governments. 


ment in the same manner and to the same ex¬ 
tent as a company. 

(2) The Provincial Governments shall not 
be entitled to any refund of any such taxes paid 
by the Corporation. 

44. (1) The Corporation, in consultation 

Budget. with the finincial adviser, 

shall in October each year prepare in such form 
as may be prescribed a budget for the next 
financial year showing the estimated receipts 
and expenditure and the amounts which would 
be required from each of the three Participating 
Governments during that financial year. 

(2) Printed copies of the budget shall be 
made available to each of the three Participat¬ 
ing Governments by the 15th day of November 
each year. 

(3) The budget shall be laid before the Cen¬ 
tral and the Provincial Legislatures concerned 
as soon as may be after it is prepared. 

43. (1) The Corporation shall prepare, in 

Annual Report. such form as may be pres¬ 
cribed, an annual report within six months after 
the end of each financial year giving a true and 
faithful account of its activities during the pre- 
vious financial year, with particular reference 
to— 

(i) irrigation ; 

(ii) water supply; 

(Hi) electrical energy ; 

(iv) flood control; 

(v) navigation ; 

(n)i) afforestation; 

(vii) soil erosion : 

(via) use of lands ; 

(ix) resettlement of displaced population; 

(x) sanitation and public health mea¬ 
sures ; and 

(xi) economic and social welfare of the 
people. 

(2) The annual report shall also give a true 
and faithful account of the income and expendi¬ 
ture during the previous financial year, the net 
amounts attributable to each of the three main 
objects and the distribution of the capital cost 
between the three Participating Governments 
and show the progressive totals from the incep¬ 
tion of the Corporation and the up-to-date finan¬ 
cial results. 

(3) The payments provisionally made by 
each of the three Participating Governments on 
the basis of the budget estimates shall be adjust¬ 
ed as soon as possible in accordance with the 
allocation made in the annual report. 

(A) Printed copies of the annual report shall 
be made available to each of the three Partici¬ 
pating Governments by the l6th day of Octo¬ 
ber eadi year. 
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f 5) The annual report eball be laid before the 
Central and the Provincial Legislatures concern¬ 
ed as soon as may be after it is prepared. 

Other nnmiol 46. ( 1) The Corporation 
financial s/afc- shall also prepare such Other 

annual financial statements 
in such form and by such dates as may be pres¬ 
cribed. 

(2) Printed copies of each such annual finan¬ 
cial statement shall be made available to each of 
the three Participating Governments by such 
date as may bo prescribed. 


Accounts and 47. The accounts of the 

Corporation shall be main¬ 
tained and audited in such manner as may, in 


consultation with the Auditor General of India, 
be prescribed. 


PART Y 


Miscellaneous 


Directions by the 48. (2) In discharge of 
CeniralGovornment. its functions the Corpora¬ 
tion shall be guided by such instructions on ques- 
tions of policy as may be given to it by the 
Central Government. 

(2) If any dispute arises between the Central 
Government and the Corporation as to whether 
a question is or is not a question of policy, the 
decision of the Central Government shall be 
final. 

DispjiUs between 49. (^2j Save as otherwise 

the Coryoraiion and expressly provided in this 
Governments. Act, any dispute between 

the Corporation and any Participating Govern¬ 
ment regarding any matter covered by this Act 
or touching or arising out of it shall be referred 
to an arbitrator who shall be appointed by the 
Chief Justice of India. 

(2) The decision of the arbitrator shall be 
final and binding on the parties. 

Compulsory ac^ui- 50. Any land required by 
stiion of land for the Corporation for carrying 
Che Corporalio,i. functions under this 

Act shall be deemed to be needed for a public 
purpose and such land shall be acquired for the 
Corix)ration as if the provisions of Part vil of 
the Land Acquisition Act, 1894 (I of 1894) 
were applicable to it and the Corporation were 
a company within the meaning of clause (ej oi 
section 8 of the said Act. 


Control of Central 51. (l) The Central Gov- 
Government. ernment may remove from 

the Corporation any member who in its opi¬ 
nion — 

(a) refuses to act, 

(b) has become incapable of acting, 

(c) bas £0 abused bis position as a member as 


to render his continuance on the Corporation 
detrimental to the interest of the public, or 

(dj is otherwise unsuitable to continue ae 
member. 

(2) The Central Government may suspend 
any member pending an equiry against him. 

(3) No order of removal under this section 
shall be made unless the member concerned bas 
beep given an opportunity to submit bis expla¬ 
nation to the Central Government, and when 
such order is passed the seat of the member 
removed shall be declared vacant and another 

member may be appointed under section 4 to fill 
up the vacancy. 

(4J A member who bas been removed shall 
not be eligible for reappointment as member or 
in any other capacity to the Corporation. 

(5) The Central Government may declare 
void any transaction in connection with which a 
member has been removed under sub-section (1), 

(6j If the Corporation fails to carry out ito 
functions, or follow the directions issued by tha 
Central Government under this Act, the Central 
Government shall have the power to remove the 
Chairman and the members of the Corporation 

and appoint a Chairman and members in their 
places. 


52. All acts prohibited in respect of a reseired 

forest under section 37 ol 
the Indian Forest Act, 1997 
(XVI of 1927) shall be 
deemed to be prohibited is 
respect of any forest owned 
by or under the supervi¬ 
sion or control of the Corporation and all offencee 
in respect of such forest shall be punishable 
under the said Act as if they were committed 
in respect of a reserved forest. 


Application of 
certain 

of the Indian 
Forest Act, 292?, to 
the forests of the 
Corporation, 


53. Whoever contravenes the provisions of 
PenaVy, sections 17 and 18 of thw 

Act or any rule made thereunder shall be punish¬ 
ed with imprisonment for a term which may 
extend to six months or with fine or with both- 


54. No Court shall take cognisance of an of- 
Procedure for fence under this Act except 
prosecution. On the complaint of aB 

officer of the Corporation authorised by it in 
this behalf. 


68. Any officer or servant of the Corpora- 
Tenor of entry. tioii generelly or specially- 
authorised by the Corporation may at all reason¬ 
able times enter upon any land or premises and 
there do such things as may l>e reasonably necee* 
sary for the purpose of lawfully carrying out any 
of its works or of making any survey, examination 
or investigation preliminary or incidental to the 
exercise of powers or the performance of funo- ^ 
tions by the Corporation under this Act. 
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56. All members, officers and servants of the 

Members, officers Corporation, whether ap- 
and servants of the pointed by the Central Gov- 
Corporation, to he ernment or the Corporation, 
public servantSe shall be deemed, when act¬ 
ing or purporting to act in pursuance of any of 
the provisions of this Act to be public servants 
within the meaning of section 21 of the Indian 
Penal Cude (XLV of 1860). 

57. (Ij No suit, prosecution, or legal proceed- 

Frotectim of “y 

action taken under person in the employment 

the Act. of the Corporation for any¬ 

thing which is in good faith done or purported 
to be done under this Act. 


(2) Save as otherwise provided in the Act no 
suit or other legal proceeding shall lie against 
the Corporation for any damage caused or likely 
to be caused by anything in good faith done or 
purported to be done under this Act. 

68. The provisions of this Act or any rule 

Effect of other made thereunder shall have 

effect notwithstanding any¬ 
thing contained in any enactment other than 
this Act or any instrument having effect by vir¬ 
tue of any enactment other than this Act. 

Power to make 59. The Central Govern- 

meet may, by notification 
in the official Gazette, make rules to provide for 
all or any of the following matters, namely:— 

(1) the salaries and allowances and conditions 
of service of members, the secretary and the 
financial adviser; 

(2) the functions and duties of the financial 
adviser; 

(3) the dams or other works or the installa¬ 
tions which may be constructed without the ap¬ 
proval of the Corporation ; 


(4:) the forms of the budget, the annual report 
and the annual financial statements and the 
dates by which copies of the annual financial 
statements shall be made available to the Parti¬ 
cipating Governments; 

(5) the manner in which the accounts of ihe 
Corporation shall be maintained and audited ; 

(6) the appointment of an Advisory Com¬ 
mittee ; and 

(7) the punishment for breach of any rule 
made under this Act. 

Power io make 60, (l) The Corporation 
regulations. may, with the previous 

sanction of the Central Government, by notifica¬ 
tion in the Gazette of India^ make regulations 
for carrying out its functions under this Act. 

(2) In particular and without prejudice to the 
generality of the foregoing power, in such regula¬ 
tion the Corporation may make provision for— 

(a) making of appointments and promotions 
of its officers and servants ; 

(h) specifying other conditions of service of 
its officers and servants ; 

(c) specifying the manner in which water 
rates and charges for electrical energy shall be 
recovered ; 

(d) preventing the pollution of water under 
its control; 

(e) regulating the taking out of fish from the 
water under its control; 

(fj regulating its proceedings and business; 

(g) prescribing punishment for breach of any 
regulation. 

(3) All regulations made under sub-aectione- 
(1) and (2) shall, as soon as possible, be pub¬ 
lished also in the official Gazettes of the Provin¬ 
cial Governments. 


THE SCHEDULE 
(See aeotioo 24) 

Pabt I 


Acts 

• 

Provisions of the Acts specified in column (1)> 


(1) 

(2) 


1. The Canals Act, 1864 (Ben. Act V of 1864) Section 6 (Power of Provincial Government to fix and alter 

rates of tolls.) 

Section 8 (Power of Provincial Government to appoint pec' 
sons to collect tolls who may farm collection). 

2. The Indian Forest Act, 1927 (XYI of 1927) Section 35 (Protection of forests for special purposes). 

Section 36 (Power to assume management of forests). 
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The Damodau Valley Corporation Act, 1948 

Part il 


A. L B. 


Acts 

Provisions of tho Acts specified in column (1) 

(1) 

(2) 


i. The }>cngfil Irrigation Act, 1876 {Ben. Act III of Part III (Power of the maintenance of canals). 

Section 41 oj Part IV (Power of Canal Officer to issue notice 
to person causing obstruction). 

Section 42 of Part IV (Power of Canal Officer to cause 
obstructions to be removed). 


2. 'J he Bengal Embankment Act, 1882 (Ben. Act 
n of 1882). 

3. Indian Forest Act, 1927 (XVI of 1927). 


Part II (Powers of Collector and procedure thereon). 

Part III (Powers of Collector in cases of imminent danger 
to life or property). 

Section 36 (Power to assume management of forests). 


Act No. XV of 1948. 

The Industrial Finance Corporation Act, 1948. 

[Reed. G. G.’s assent on 27th March 1918.] 

An Act to estallish the Industj'ial Finance Corporation of India. 


Whereas it is expedient to establish an 
Industrial Finance Corporation for the purpose 
of making medium and long-term credits more 
readily available to industrial concerns in India, 
particularly in circumstances where normal 
banking accommodation is inappropriate or 
recourse to capital issue methods is inipracti- 
cable; 

It is hereby enacted as follows 

isotes The main features of the Act are explained 
in the Statement of Objects and Reasons, which is 
printed on page 394 of Part V of Gazette of India. 
1946. The Report of the Select Committee is printed 
on page 23 of Part V, Gazette of India, 1943. 

Short title, eo.'tent 1. (1) This Act may 
and commencement, be called the Industrial 
Financo Corporation Act, 1948 . 

(2) It extends to all the Provinces of India 
and shall extend to such acceding States as shall 
by their Instrument of Accession accept the 
subject-matter of this Act as a matter with 
respect to which the Dominion Ijegislature may 
make laws for such States. 

(3) It shall come into force on such date as 
the Central Government may, by notification in 
the official Gazette, appoint. 

2. In this Act, unless there is anything ropug- 

Inlcy^re^aiion, nant in the subject or con. 
text,— 

(a) Board moans the Board of Directors 
of the Corporation; 

(h) " Corporation ” means the Industrial 
Financo Corporation of India established bv 
this Act; 

(c) "industrial concern" moans any public 
limited company or co operative society incor¬ 


porated by an Act of the Legislature or under 
any law for the time being in force and regis¬ 
tered in India and engaged in the manufacture 
or processing of goods or in mining or in the 
generation or distribution of electricity or any 
other form of power; 

('ij "prescribed" means prescribed by rules 
or regulations made under this Act; 

(e) "Reserve Bank" means the Reserve Bank 
of India; 

(f) "scheduled bank" means a bank for the 
time being included in the Second Schedule to 
the Reserve Bank of India Act, 1934 (ll of 1934); 

(g) "underwriting" means contracting, with 
or without conditions, to subscribe for stocks, 
shares, bonds or debentures of an industrial 
concern with a view to the resale of the whole 
or any part thereof. 

3. (l) A Corporation to be called the ludus- 

Esfablishmcntand trial Finance Corporation 

incorporti/ioKo/Cor- of India shall be establi- 
jyoradon. purposes of 

this Act. 

(2) Tho Corporation shall be a body cor¬ 
porate by the name of the Industrial Finance 
Corporation of India, having perpetual succes¬ 
sion and a common seal, with power, subject to 
the provisions of this Act, to acejuire and hold 
property, both movable and immovable, and 
shall by the said name sue and be sued. 

4. (1) The authorised capital of the Corpora- 

Sharc capiiali^nd tion shall be ten crores of 

share-holders. rupees divided into twenty 

thousand fully paid up shares of five thousand 
rupees each of which ten thousand shares of the 
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total value of five crores of rupees shall be 
issued in the first instance, and the remaining 
shares may be issued with the sanction of the 
Central Government from time to time as and 
when the Corporation may deem fit. 

(S) Of the capital issued in the first instance, 
the Central Government and the Reserve Bank 
shall each subscribe for two thousand shares. 

On application made before such date as 
may be notified by the Central Government in 
the official Gazette in ’this behalf, scheduled 
banks may subscribe for two thousand five 
hundred shares, and insurance companies, in- 
• vestment trusts and other like financial insti¬ 
tutions for two thousand five hundred shares, 
and co-operative banks for one thousand shares 
of the Corporation : 

Provided that no institution shall be allotted 
more than ten per cent, of the shares reserved 
for the class of institutions to which it belongs. 

(4) The allotment of shares to the applicants 
mentioned in subsection (3) shall be made by 
the Board in accordance with the regulations 
made in this behalf. 

(5) If any shares referred to in sub-section (3) 
remain unallotted, they shall be subscribed for 
by the Central Government and the Reserve 
Bank in such proportion as may be agreed on 
between them ; 

Provided that the Central Government and 
the Reserve Bank may dispose of the shares 
subscribed for by them in pursuance of this 
aub-section to any scheduled bank, insurance 
company, investment trust or other like financial 
institution or any co-operative bank to which 
shares of the Corporation may be transferred 
under sub-section (7), 

(6) If and when the remaining shares or any 
part thereof are issued, the Central Government 
and the Reserve Bank shall, and the institutions 
referred to in sub-section (3) of this section 
may, subscribe for such shares in the same 
proportion as for the first issue, and the provi¬ 
sions of sub sections (4) and (5) oi this section 
shall also apply to such shares. 

(7) Shares of the Corporation shall not be 
transferable except to the Central Government, 
the Reserve Bank, any scheduled bank, any 
insurance company, any investment trust or 
any other like financial institution or any co¬ 
operative bank in accordance with the regu¬ 
lations made in this behalf. 

5. The shares of the Corporation shall be 

Guarantee by Cen- guaranteed by the Central 
tral Government. Government as to the re¬ 
payment of the principal and the payment of 
the annual dividend at such minimum rate as 
uiay be fixed by the Central Government by 
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notification published in the official Gazette at 
the time of issuing the shares. 

6. (1) The general superintendence and direc. 

Management. tion of the affairs and busi- 

ness of the Corporation shall be entrusted to a 
Board of Directors which, with the assistance of 
an Executive Committee and a Managing Direc¬ 
tor, may exercise all powers and do all acts 
and things which may be exercised or done by 
the Corporation. 

(2) The Board in discharging its functions 
shall act on business principles due regard being 
bad by it to the interests of industry, commerce 
and the general public^^ 

(3) In the discharge of its said functions, the 
Board shall be guided by such instructions on 
questions of policy as may be given to it by the 
Central Government. 

(4) It any dispute arises between the Central 
Government and the Board as to whether a 
question is or is not a question of policy, the de¬ 
cision of the Central Government shall be final. 

(6) If the Board fails to carry out the in¬ 
structions on the question of policy laid down 
by the Central Government, the Central Gov¬ 
ernment shall have the power to supersede the 
Board and appoint a new Board in its place to 
function until a properly constituted Board is 
set up. The decision of the Central Government 
as to the grounds for superseding the Board 
shall not be questioned in any Court of law. 

1* (1) Subject to such general or special 

Powers of Exe~ directions as the Board may 
cutive Committee. from time to time give, the 

Executive Committee shall be competent to deal 
with any matter within the competence of the 
Board. 

(2) The minutes of every meeting of the 
Executive Committee shall be laid before tbe 
Board at its next followicg meeting. 

8 . The Corporation may from time to time 

Advisory Com- appoint one or more Advi- 

gory Committee “or Com¬ 
mittees for the purpose of assisting the Corpora¬ 
tion in the efficient discharge of its functions 
and in particular for the purpose of securing 
that those functions are exercised with due 
regard to the circumstances, conditions prevail- 
ing in and requirements of particular areas. 

Managing Direc- 9. The Managing Direc¬ 
tor. tor shall — 

("aj be a whole time officer of the Corporation; 

(b) perform such duties as the Board may, 
by regulations, entrust or delegate to him; 

(c) hold office for four years and be eligible 
for re-appointment; 

(d) receive such salary and allowances as the 
Board, with the approval of the Central Govern¬ 
ment may determine. 
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10. T he Board of Directors shall consist of 

Board oj Directors, the following, namely : — 

{a) three Directors nominated by the Central 
Government; 

(h) two Directors nominated by the Central 
Board of the Reserve Bank; 

(c) two Directors elected in the prescribed 
manner by ihe scheduled banks who are share¬ 
holders of the Corporation; 

Ui) two Directors elected in the prescribed 
manner by the share holders of the Corporation, 
other than the Central Government, the Reserve 
Bank, the scheduled banks and cooperative 
banks; 

(e) two Directors elected in the prescribed 
manner by the co-operative banks who are 
share-holdors of the Corporation; 

(f) one Managing Director appointed by the 
Central Government after consideration of the 
recommendation — 

(i) in tho case of the hrst appointment, of 
the Central Board of the Reserve Bank; 

{ii} in the case of subsequent appointments, 
of the Board : 

Provided that on the first constitution of the 
Board the Directors referred to in clauses (c)t 
(d) and (e) shall be nominated by the Central 
Government to represent the classes of share¬ 
holders respectively specified in the said clauses, 
and Directors nominated under this proviso shall 
for the purposes of this Act be deemed to be 
elected Directors : 

Provided further that all Directors of the 


within three months of the date of expiry of the 
normal term of office of an elected Director- 
need be filled under this sub-si ction. 

(df) Directors other than the Managing Direc¬ 
tor and not being servants of the Government^ 
shall be paid such fees tor attending meetings of 
the Board and if they are memlers thereof, of 
the Executive Committee, as may be prescribed, 

(5) No act or proceeding of the Board shall 
be questioned on the ground merely of the 
existence of any vacancy in, or any defect in the 
constitution of, the Board. 

Disqualification, 12. No- person shall be 
a Director wbo — 

% 

(a) is a salaried official of the Corporation 
other than a Managing Director; or 

(h) is, or at any time has been, adjudicated 
insolvent or has suspended payment or has com¬ 
pounded with his creditors; or 

(c) is found to be a lunatic or becomes of 
unsound mind; or 

(d) is or has been convicted of any offence 
involving moral turpitude. 

13. A person shall cease to be a Director 

Director’s absence if be absents himself from 
from three conse^ three consecutive meetinga 
cutive tneetings. of Board without leave 

of absence. 

14. The Corporation may appoint such officers, 

Appointment of advisers and employees as 

officers, advisers, it considers necessary for 

the efficient performance of 

its functions. 


Board first constituted other than the Managing 
Director shall retire at the end of the first year. 

'Term of office ^ nominated 

and retirement of Director shall hold office 
Directors. during the pleasure of the 

Central Government. 

(2J An elected Director shall hold office for 
four years ; 

Provided that one out of the two directors 
elected to represent the share.holders referred 
to in each of the clauses (c), (d) and (e) of 
section 10 shall retire at the end of two years 
after the first election; the directors so to retire 
shall be determined by lot: 

Provided further that an elected Director 
shall be required to continue in his ofiice until 
his puccessor has been elected : 

Provided further that a Director shall be 
eligible for re-election for not more than two 
full consfcutive terms after the rotation of 
elected Directors has begun. 

(3) A casual vacancy in the office of an 
elected Director shall be filled by election and a 
Director so elected shall hold office for the 
unexpired portion of the term of his predecessor: 

Provided that no casual vacancy occurring 


13. (1) The Chairman of the Board shall be 

Chairman of the one of the Directors (not 
Board. being the Managing Direc¬ 

tor) nominated in this behalf by the Central 
Government after considering, except in the 
case of the nomination of the first Chairman, 
the recommendation of the Board : 

Provided that the nomination of the Chair¬ 
man for any period (other than the first period) 
shall be made only after the vacancies in the 
office of Directors occurring by efflux of time 
in that period have been filled by nomination 
or election, as the case may be. 

(2) The Chairman shall hold office for two 
years or until his successor is nominated : 

Provided that a Chairman shall, so long as be 
remains a Director, be eligible for renomination 
as Chairman. 

16. (1) Tho Executive Committee shall epn- 

Com- sist of the Managing Direc- 
tor (who shall bo Chairman 
of the Committee), two Directors elected.by the 
nominaled Directors and two Directors elected 
by the elected Directors. 

(2) A Director elected to be a member o! the 
Executive Committee shall hold office as sacb 
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for the rest of his term of ofiBce as Director for 
which he is so elected. 

17, (1) Meetings of the Board and of the 
Meetings of Bo- Executive Committee shall be 
ard and Committee, held at such times and at such 
places as may be prescribed : 

Provided that until regulations have been 
made in this behalf such meetings shall be con¬ 
vened by the Managing Director. 

(2) To constitute a quorum at a meeting 
of— 

(a) the Board, not less than five Directors 
shall be present, of whom not less than two shall 
be nominated Directors and at least one an 
elected Director; 

(b) the Executive Committee, not less than 
three members shall be present, of whom at least 
one shall be a nominated Director and one an 
elected Director. 

(3) At a meeting of the Board or of the Exe¬ 
cutive Committee, each Director or member of 
the Committee, as the case may be, shall have 
one vote, and in the event of an equality of votes, 


Provided that the total amount of bonds and 
debentures issued and outetanding and of the 
contingent liabilities of the Corporation in the 
form of guarantees given by it or underwriting 
agreements entered into by it shall not at any 
time exceed five times the amount of the paid 
up share capital and the reserve fund of the 
Corporation. 

(2) Bonds and debentures of the Corporation 
shall be guaranteed by the Central Government 
as to the repayment of principal and the pay¬ 
ment of interest at such rate as may be fixed by 
the Central Government on the recommendation 
of the Board at the time the bonds and deben¬ 
tures are issued. 

22. The Corporation may accept deposits 

Deposits with the from the public repayable 
Corporation, after the expiry of a period 

which shall not be less than five years from the 
date of the making of the deposit, and on such 
other terms as it thinks fit: 

Provided that the total amount of such depo¬ 
sits shall not at any time exceed ten crores of 


the Cnairman shall have a secopd or casting 
vote. 

No Director shall vote on any matter 
concerning an industrial concern in which he is 
directly or indirectly interested. 

(5) If for any reason the Chairman is unable 
to be present at a meeting— 

(a) of the Board, a Director (other than the 
Managing Director) authorised by the Chairman 
in writing in this behalf shall preside at that 
meeting and in default of such authorisation the 
Board may elect a Chairman to preside at that 
meeting; 

(b) of the Executive Committee, a member 
authorised in writing by the Managing Director 
shall preside at that meeting and in default of 
such authorisation the Executive Committee may 
elect a Chairman to preside at that meeting, 

18. The Corporation shall establish its head 

Ojffices and agen- ofiSce in Delhi and oflSces in 

Bombay, Calcutta, Kanpur 
and Madras, and may, with the previous sanction 
of the Central Government, establish offices or 
agencies in other places in India. 

19. The Corporation may open Deposit Acco- 

Deposit Accounts, unts with the Reserve Bank 

or with any agency of the Reserve Bank other 
than a Government treasury. 

20. The Corporation may invest its funds 

Investment of in the securities of the Cen- 

tral Government or of any 
Provincial Government. 

21. (1) The Corporation may issue and sell 

Borrowing po- bonds and debentures carry- 

^ ing interest for the purpose 

of raising its working capital : 


wers. 


rupees. 

23. (1) The Corporation shall, subject to the 

Business tvhich provisions of this Act, be 
theCorporationviay authorised to carry on and 
transact. transact the following kinds 

of business, namely— 

(a) guaranteeing, on such terms and condi¬ 
tions as may be agreed upon, loans raised by 
industrial concerns which — 

(1) are repayable within a period not exceed¬ 
ing twenty-five years, and 

(ii) are floated in the public market; 

(b) underwriting the issue of stock, shares, 
bonds or debentures by industrial concerns; 

(cl receiving in consideration of the services 
mentioned in clauses (a) and (b) such commis¬ 
sion as may be agreed upon; 

(d) retaining as part of its assets any stock, 
shares, bonds or debentures which it may have 
to take up in fulfilment of ite underwriting 
liabilities, so however that it disposes of the stock, 
shares, bonds or debentures so acquired as early 
as practicable and in any case within a period 
of seven years from the date of such acquisition; 

(e) granting loans or advances to, or subscri¬ 
bing to debentures of, industrial concerns, repaya¬ 
ble within a period not exceeding twenty-five 
years from the date on which they are granted 
or subscribed to, as the case may be; and 

(f) generally, the doing of all such matters 
and things as may be incidental to or consequen¬ 
tial upon the exercise of its powers or the 
discharge of its duties under this Act. 

(2) No accommodation shall be given under 
sub-clauses (a) and (e), unless it is secured by 
a sufficient pledge, mortgage, hypothecation or 
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assignment of Government or other securities, 
stocks, shares or secured debentures, bullion, 
movable or immovable property or other tangible 
assets in the manner prescribed by regulations. 


24. The Corporation shall not enter into any 
TAmit of accom- arrangement under clauses 

modahon. (a) a,nd (e) of sub-section 

( 1 ) of section 23 with a single industrial concern 
for an amount equivalent in the aggregate to 
more than ten per cent, of the paid up share 
capital of the Corporation but in no case excee¬ 
ding fifty lakbs of rupees. 

25. (l) In entering into any arrangement 
Poirey to imyose under section 23 with an 

condit%ons jor ac- industrial concern, the Cor- 

poration may impose such 
conditions as it may think necessary or expedient 
for protecting the interests of the Corporation, 
and securing that the accommodation granted 
by it is put to the best use by the industrial 
concern. 

(2) Where one of the conditions imposed is 
that a Director shall be appointed by the Corpora- 
tion on the Board of Directors of the industrial 
concern to protect the interests of the Corpora¬ 
tion, such condition shall be valid notwithstanding 
anything contained in the Indian Companies 
Act, 1913 (vii of 1913), or any other law for the 
time being in force. 


Prohibited busi- 26. The Corporation shall 

not— 

(a) accept deposits except as provided by 
this Act; 

(b) subscribe directly to the shares or stock 
ef any company having limited liability: 

Provided that nothing in clause (b) shall 
aflect the right of the Corporation to acquire any 
shares, bonds or debentures of a company having 
limited liability in fulfilment of any underwriting 
agreement entered into by the Corporation. 


27. ('ijThe Corporation may, for the pur- 

Loa7is in foreign pose of making loans or ad- 
curreixcy. vances to industrial concerns 

requiring to be financed in foreign currency, 
borrow, with the previous consent of the Central 
Government, such currency through the Inter¬ 
national Bank for Reconstruction and Develop, 
ment or otherwise, and may pledge, mortgage, 
hypothecate or assign to the said Bank or other 
foreign lender all or any part of the security 
taken by the Corporation from the industrial 
concerns for the loans or advances granted in 
foreign currency. 

(2) All loans and advances made to industrial 
concerns in foreign currency shall be repaid in 
the currency in which they are made or its equi- 
valent in Indian currency at the rate of exchange 
prevailing at the time of repayment. 


28. (1) Where any industrial concern which 

lUghisof Corpora- under a liability to the 
lion in case of de- Corporation under an agree- 

ment makes any default in 
repayment or otherwise fails to comply with the 
terms of its agreement with the Corporation, the 
Corporation shall have the right to take over the 
management of the concern, as well as the right 
to sell and realise the property pledged, mort- 
gaged, hypothecated or assigned to the Corpora- 
tion. 

(2) Any transfer of property made by the 
Corporation in exercise of its powers of sale and 
realization under sub-section (1) shall vest in 
the transferee all rights in or to the property 
transferred as if the sale had been made by the 
owner of the property. 

(3) The Corporation shall have the same 
rights and powers with respect to goods manu¬ 
factured or produced wholly or partly from goods 
forming part of security held by it, as it had 
with respect to the original goods. 

(4) Where the Corporation takes over tha 
management of a concern under the provisions 
of sub-section fij, it shall be deemed to be the 
owner of such concern for purposes of suits by 
or against such concern and shall sue and be 
sued in the name of the owner of the concern. 

29. Notwithstanding any agreement to the 

Power to call for contrary, the Corporation 
repayment before may by notice require any 
agreed period, industrial concern, to which 

it has granted any loan or advance, forthwith to 
discharge in full its liabilities to the Corpora¬ 
tion — 

(a) if it apiieara to the Board that false or 
misleading information in any material parti- 
cular was given in the application for the loan 
or advance; or 

(h) if the industrial concern has failed to 
comply with the terms of its contract with the Cor¬ 
poration in the matter of the loan or advance; or 

(c ) if there is a reasonable apprehension that 
the industrial concern is unable to pay its debts 
or that proceedings for liquidation may be com¬ 
menced in respect thereof; or 

(d) if the property pledged, mortgaged, hypo¬ 
thecated or assigned to the Corporation as se¬ 
curity for the loan or advance is not insured and 
kept insured by the industrial concern to tha 
satisfaction of the Corporation; or depreciates 
in value, in the opinion of the Board, by more 
than twenty per cent., and further security to 
the satisfaction of the Board is not given; or 

(e) if, without the permission of the ]^ard, 
machinery or other equipment, whether forming 
part of the security or otherwise, is removed 
from the premises of the industrial concern with*- 
out being replaced; or 
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(f)\i for any reason it is necessary in the 
opinion of the Board to protect the interests of 
the Corporation. 

30. (1) Where by reason of the breach of any 

Svecial provisions condition of an agreement 
far enforcement of between the Corporation 
claims hy the Cor- and an industrial concern 
yoraiion. Corporation becomes 

entitled to call for the immediate payment of 
any loan or advance granted by it, before the 
due date or where the due date has expired, and 
the industrial concern fails to repay such loan or 
advance, any officer of the Corporation generally 
or especially authorised by the Board in this 
behalf may apply to the District Judge within 
the local limits of whose jurisdiction the indus¬ 
trial concern carries on the whole or a substantial 
part of its business for one or more of the follow¬ 
ing reliefs, namely : — 

(a) for an order for the sale of the property 
pledged, mortgaged, hypothecated or assigned to 
the Corporation as security for the loan or ad- 
vance, or 

for transferring the management of the 
industrial concern to the Corporation, or 

(c) for an ad interim injunction where there 
is apprehension of the machinery or the equip¬ 
ment being removed from the premises of the 
industrial concern without the permission of the 
Board. • 

(2) An application under sub-section (l) shall 
state the nature and extent of the liability of the 
industrial concern to the Corporation, the ground 
on which it is made and such other particulars 
as may be prescribed. 

(8) When the application is for the reliefs 
mentioned in sub clauses (a) and (c) of sub¬ 
section (l) the District Judge shall pass an ad 
interim order attaching the security or so much 
of the property of the industrial concern as 
would on being sold realise in his estimation an 
amount equivalent in value to the outstanding 
liability of the industrial concern to the Corpora- 
tion together with the costs of the proceedings 
taken under this section with or without an ad 
interim injunction restraining the industrial 
concern from transferring or removing its machi- 
nery or equipment. 

(^) Where the application is for the relief 
mentioned in sub-clause (h) of sub-section (1) 
the District Judge shall grant an ad interim 
injunction restraining the industrial concern from 
transferring or removing its machinery or equip, 
ment and issue a notice calling upon the indus¬ 
trial concern to show cause on a date to be 
specified in the notice why the management of 
the industrial concern should not be transferred 
to the Corporation. 

(8) Before passing any order under sub¬ 


section (3) or sub-section (4j, the District Judge 
may, if he thinks fit, examine the officer making 
the application. 

(6) At the same time as he passes an order 
under sub-section ("5j, the District Judge shall 
issue to the industrial concern a notice accom- 
panied by copies of the order, the application 
and the evidence, if any, recorded by him, cal¬ 
ling upon it to show cause on a date to be spe¬ 
cified in the notice why the ad interim order of 
attachment should not be made absolute or the 
injunction confirmed. 

{7) If no cause is shown on or before the date 
specified in the notice under sub-sections (4) 
and (6)^ the District Judge shall forthwith make 
the ad interim order absolute and direct the 
sale of the attached property or transfer the 
management of the industrial concern to the 
Corporation or confirm the injunction. 

(8) If cause is shown the District Judge shall 
proceed to investigate the claim of the Corpora¬ 
tion and the provisions of the Code of Civil 
Procedure (v of 1908), shall as far as practicable 
apply to such proceedings. 

(9) On an investigation made under sub-sec¬ 
tion (8) the District Judge shall pass an order_ 

(a) confirming the order of attachment and 
directing the sale of the attached property, or 

(h) varying the order of attachment so as to 
release a portion of the property from attach¬ 
ment and directing the sale of the remainder of 
the attached property, or 

(c) releasing the property from attachment, 
if he is satisfied that it is not necessary in the 
interests of the Corporation, or 

(d) confirming or dissolving the injunction, 
or 

(e) transferring the management of the in. 
dustrial concern to the Corporation or rejecting 
the claim made in this behalf ; 

Provided that when making any order under 
clause (c)t the District Judge may make such 
further orders as he thinks necessary to protect 
the interests of the Corporation, and may appor¬ 
tion the costs of the proceedings in such manner 
as he thinks fit: 

Provided further that unless the Corporation 
intimates to the District Judge that it will not 
appeal against any order releasing any property 
from attachment, such order shall not be given 
effect to until the expiry of the period fixed 
under sub-section (11) within which an appeal 
may be preferred, or if an appeal is preferred, 
unless the High Court otherwise directs, until 
the appeal is disposed of. 

(10) An order of attachment or sale of pro. 
perty under this section shall be carried into 
effect as far as may be practicable in the manner 
provided in the Code of Civil Procedure (v of 
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1908) for the attachment or sale of property in 
execution of a decree, as if the Corporation 
were the dccree.holder. 

(11) Any party aggrieved by an order under 
subsection (7) or sub-section (9) may, within 
thirty dajs from the date of the order, appeal 
to the High Court, and upon euch appeal, the 
High Court may after hearing the parties pass 
such orders as it thinks proper. 

(12) Nothing in this section shall be con¬ 
strued, where proceedings for liquidation in 
respect of the industrial conce'rn have cora- 
menced before an application is made under 
sub-section fij as giving to the Corporation any 
preference over the other creditors of the in- 
dustrial concern not conferred on it by any 
other law. 

(13) The functions of a District Judge under 
this section shall, in a Presidency-town, be exer¬ 
cised by the Chief Judge of the Small Cause 
Court. 

Act XVllT of iSOi 31. The Corixiration 
to fiypiy to the hoolcs ghall be deemed to be a 
of the Corvoratici. purposes of 

the Banker’s Books Evidence Act, 1891 (XVIII 
of 1891). 

Du^vosal of profits. 32. (j) The Corpora¬ 
tion shall establish a reserve fund. 

(2) After making provision for bad and 
doubtful debts, depreciation of assets and all 
other matters which are usually provided for by 
bankers^ the Corporation may out of its net 
annual prohts declare a dividend ; 

Provided that for so long as the reserve fund 
is less than the paid up share capital of the 
Corporation and until there has been repaid to 
the Central Government such sums, if any, as 
that Government may have paid under the 
guarantee given in pursuance of section 5 or 
under any guarantee given in pursuance of sub¬ 
section (2) of section 2 i, the rate of such 
dividend shall not exceed the rate guaranteed 
by the Central Government under section 6: 

Provided further that under no circumstances 
shall any such dividend exceed the rale of five 
per cent, per annum and if in respect of any 
financial year after the reserve fund becomes 
equal to the share capital of the Corporation 
there is after declaring a dividend at that rale 
any surplus in the not profits, such surplus shall 
be paid to the Central Government. 

33. f i) A general meeting (hereinafter referred 

General meetings. ^^0 jjjy annual general 

meeting) shall be held annually at a place in 
India where there is an office of the Corpora¬ 
tion wdthin two months from the date on which 
the annual accounts of the Corporation are 
closed; and a general meeting may bo convened 
by the Board at any other time. 
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(2) The shareholders present at the annual 
general meeting shall be entitled to discuss the 
annual accounts, the retort of the Boari on ihe 
working of the Corporation throughout the year 
and the auditors’ leport on the annual balance- 
sheet and accounts. 


34. (l) The affairs of the Corporation shall 

Audit. be audited by not less than 

two auditors qualified under section 144 of the 
Indian Companies Act. 1913 (vii of 1913), to act 
as auditors of companies who shall be appointed 
by the Central Government on such remunera¬ 
tion as the Central'Government may fix, and 
Buch remuneration shall be paid by the Corpora¬ 
tion. 

(2) Every auditor shall be supplied with a 

copy of the annual balance-sheet of the Corpora¬ 
tion, and it shall be his duty to examine it 
together with the accounts and vouchers relating 
thereto; and every auditor shall have a list 
delivered to him of all books kept by the Cor¬ 
poration, and shall at all reasonable times have 
access to the books, accounts and other docu¬ 
ments of the Corporation, and may in relation 
to such accounts examine any Director or officer 
of the Corporation. , 

(3) The auditors shall make a report to the 
shareholders upon the annual balance-sheet and 
accounts, and in every such report they shall 
state whether in their opinion the balance sheet 
is a full and fair balance-sheet containing all 
necessary particulars and properly drawn up so 
as to exhibit a true and correct view of the state 
of the affairs of the Corporation, and in OEise 
they have called foi any explanation or informa¬ 
tion from the Board whether it has been given 
and whether it is satisfactory. 

(4) The Central Government may at any 
time issue directions to the auditors requiring 
them to report to it upon the adequacy of 
measures taken by the Corporation for the pro¬ 
tection of its shareholders and creditors or upon 
the sufficiency of their procedure in auditing the 
aftaira of the Corporation, and may at any time 
enlarge or extend the scope of the audit or direct 
that a different procedure in audit be adopted 
or direct that any other examination be made 
by the auditors if in its opinion the public 
interest so requires. 

35. (l) The Corporation shall furnish a state- 

Eeturns. ment in the prescribed form 

of its assets and liabilities as at the close of 
business on the last Friday of each month, cr if 
that day is a public holiday under the Negotiable 
Instruments Act, 1881 (xxvi of lS8i), as at the 
close of business on the preceding working day, 
to all shareholders within ten days from the 
date to which the statement relates. 
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(2) The Corporation shall furnish in the pre¬ 
scribed form to the Central Government and to 
the Reserve Bank at least once in every year or 
as frequently as the Central Government or the 
Reserve Bank may require a classification of 
its loans and investments of loans guaranteed 
by it and underwriting agreements entered into 
by it. 

(3) The Corporation shall furnish to the 
Central Government and the Reserve Bank 
■within two months of the close of the financial 
■year a statement in the prescribed form of its 
assets and liabilities as at the close of that year 
together with a profit and loss account for the 
year and a report of the working of the Corpora- 
tion during the year, and copies of the said 
statement, account and report shall be-published 
in the official Gazette and shall be laid before 
■the Central Legislature. 

36. In the event of the Central Government 

Acquisition of ac any time deciding to ac- 

^laresbytheCentral quire the shares held by 
overnvient. share-holders other than the 

Central Government and the Reserve Bank the 
share-holders shall be paid for the shares so ac¬ 
quired an amount equal to the paid up value of 
the shares together with a premium calculated 
at the rate of one per cent, of the paid up value 
for every year from the date of issue to the date 
of acquisition, subject to a maximum of ten 
per cent. 

37. No provision of law relating to the wind- 

Liquidation of ing up of companies or cor- 

•Corporation. porations shall apply to the 

^Corporation, and the Corporation shall not be 
placed in liquidation save by order of the Central 
■Government and in such manner as- it may 
direct. 

38. (1) Every Director shall be indemnified 

Indemnity of by the Corporation against 

Directors, all losses and expenses in¬ 

curred by him in or about the discharge of his 
duties, except such as are caused by his own 
wilful act or default. 

(2) A Director shall not be responsible for 
any other Director or for any officer or servant 
■of the Corporation or for any loss or expense 
resulting to the Corporation by the insufficiency 
or deficiency of value of. or title to, any property 
or security acquired or taken on behalf of the 
■Corporation, or by the wrongful act of any 
person under obligation to the Corporation, or by 
anything done in good faith in the execution of 
-the duties of his office or in relation thereto. 

39. Every Director, auditor, officer or servant 

of of the Corporation shall, be- 
Mehty and secrecy, fore entering upon his duties. 

make a declaration of fidelity and secrecy in the 
lorm set out in the Schedule. 

1948 Acts/7t), 8 & 9a 


40. For the purposes of the Indian Income- 

Provision relat- tax Act, 1922 (XI of 1922), 
ing to income-tax the Corporation shall be 
and super-tax. deemed to be a company 

within the meaning of that Act and shall be liable 
to income-tax and super-tax accordingly on its 
income, profits and gains : 

Provided that any sum paid by the Central 
Government under the guarantee given in pursu¬ 
ance of section 5 or under any guarantee given in 
pursuance of sub-section (2J oi section 21 shall 
not be treated as the income, profits and gains 
of the Corporation, and any interest on deben¬ 
tures or bonds paid by the Corporation out of 
such sum shall not be treated as expenditure 
incurred by it: 

Provided further that in the case of any share¬ 
holder, such portion of a dividend as has been 
paid out of any such sum advanced by the 
Central Government, shall be deemed to be his 
income from “interest on securities”, declared to 
be income-tax free within the meaning of sec¬ 
tion 8 of the said Act. 

Offences, 41 ^ (i) 'Whoever in any bill of 
lading, warehouse receipt or other instrument 
given to the Corporation whereby security is 
given or is purported to be given to the Corpora- 
tion for any accommodation granted by it under 
this Act wilfully makes any false statement, or 
knowingly permits any false statement to be 
made, shall be punishable wdth imprisonment 
for a term which may extend to two years or 
with fine which may extend to two thousand 
rupees or with both. 

( 2 ) Whoever without the consent in writing 
of the Corporation uses the name of the Corpora¬ 
tion in any prospectus or advertisement shall 
be punishable with imprisonment for a term 
which may extend to six months or with fine 
which may extend to one thousand rupees or 
with both. 

(3) No Court shall take cognizance of any 
offence punishable under this Act otherwise than 
on a complaint in writing signed by an officer of 
the Corporation authorised by the Board in 
this behalf. 

42. The Central Government may make rules 

Power of Central not inconsistent with the 

Government to make provisions of this Act, to 

give effect to the provisions 
of this Act, and where there is any inconsistency 
between the rules and the regulations made 
under this Act the rules shall prevail. 

43. (1) The Board may, after consultation 

Power of Board to with the Reserve Bank and 

make regulations, with the previous sanction of 
the Central Government, make regulations not 
inconsistent w'ith this Act to provide for all matters 
for which provision is necessary or expedient for 
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the purpose of giving effect to the provisions of 
this Act. 

TaV Iti particular and without prejudice to the 
generality of the foregoing power, such regula- 
lions may provide for — 

{a) the holding and conduct of elections 
under this Act, including the final decision of 
doubts or disputes regarding the validity of 
elections; 

(h) tliG manner in which and the conditions 
subject to which the first allotment of shares of 
the Corporation shall be made; 

(c) the manner in which and the conditions 
subjcet to which the shares of the Corporation 
may be held and transferred, and generally all 
matters relating to the rights and duties of 
share.holders; 

(d) the manner in which general meetings 
shall be convened, the procedure to be followed 
thereat and the manner in which voting rights 
may be exercised ; 

ie) the calling of meetings of the Board and 
of the Executive Committee, fees for attending 
meetings thereof and the conduct of business 
thereat; 

(f) the manner and terms of issue and 
redemption of bonds and debentures by the 
Corporation; 

(fj) the conditions which the Corporation may 
impose in granting loans or advances; 

(h) the manner of determining the sufficiency 
of the security taken under auh-section [2) of 
section 23; 

(i) the manner and conditions subject to 
which the Corporation may borrow in foreign 
currency from foreign lenders; 

ij) the forms of returns and statements re¬ 
quired under this Act; 

(k) the duties and conduct of officers and 
servants and agents of the Corporation; 


A. I.R» 

(l) the disclosure of interest, direct or in¬ 
direct, of a Director in any industrial concern; 

(m) taking over the management of and- 
managing an industrial concern committing % 
breach of its agreement with the Corporation; 

(n) appointment of ad hoc committees for 
tecbnical and other advice for purposes of this- 
Act; and 

(o) generally, the efficient conduct of the- 
affairs of the Corporation. 

(3) All regulations made under this section' 
shall be published in the official Gazette and^ 
shall come into force on such publication and- 
shall also be laid on the table of the Legislature^ 

THE SCHEDULE 
(See section 39) 

Declaration of Fidelity and Secrecy 

I,.. do declare that I will faithfully^ 

truly and to the best of my judgment, skill and 
ability, execute and perform the duties required- 
of me as a Director, officer, employee or auditor 
(as the case may be) of the Industrial Finance- 
Corporation of India and which properly relate to- 
any office or position in the said Corporation- 
held by me. 

I further declare that I will not communicate- 
or allow to be communicated to any person not 
legally entitled thereto any information relating, 
to the affairs of the Corporation nor will I allow 
any such person to inspect or have access to any 
books or documents belonging to or in the 
possession of the Corporation and relating to the* 
business of the Corporation. 

Signature .. 

Signed before me. 

Signature .. 

Designation .. 

Date. 


Act No. XVI of 1948 

The Dentists Aot 1948. 

[Reed.G.-G’s assent on 20th March, 1948.] 


An Act to regulate the 

T\' HE REAS it is expedient to make provision 
for the regulation of the profession of dentistry 
nnd for that purpose to constitute Dental 
Councils: 

It is hereby enacted as follows:— 

Notes. — The Act provides for the oonstitutioa of an 
Indian Dental Council which is empowered to lay down 
iho miniiinuun standards of training, and Provincial 
Councils which will maintain registers of persons 
entitled to practise dentistry. The _ Council is also 
authorised under the Act to enter into agreements with 
coiresponding authorities in othcr-countrics for the 
reciproc'd recognition of qualifications. 

In order that simple dental aid may be made avail* 
able to the people on ns wide a basis ns possible, provi- 


profession of dentistry 

sion is made in tbe Act, for the registration of dental 
hygienists who will be entitled to carry out simple 
extractions nnd perform minor dental work. Registered' 
medical practitioners are under the Act entitled to 
practise dentistry. For the Statement of Objects and. 
Reasons nnd the Notes on Clauses, see Gazette of Indift». 

1947, Part Y, pngo 425; for the Rtqiort of the Select 
Commllteo, see Gazette of India, 1948, Part. V, 
page 90. 

CHAPTER I 
Introductory 

Short title and ex^ 1. (1) This Act maybe 
ft-’'*'* called tbe Dentists Act 

1948. 

(2) It extends to all the Provinces o! Indiftr 
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2. In this Act, unless there is anything re- 
Interpretation, pugnant in the subject or con¬ 
text,— 

(a) “the Councir* means the Dental Council 
of India constituted under section 3; 

(b) “dental hygienist” means a person not 
being a dentist or a medical practitioner, who 
scales, cleans or polishes teeth, or gives instruc¬ 
tion in dental hygiene; 

(c) “dental mechanic” means a person who 
makes or repairs dentures and dental appli¬ 
ances; 

(d) “dentistry” includes— 

(i) the performance of any operation on, 
and the treatment of any disease, deficiency or 
lesion of, human teeth or jaws, and the perform¬ 
ance of radiographic work in connection with 
human teeth or jaws or the oral cavity; 

(ii) the giving of any anaesthetic in connec¬ 
tion with any such operation or treatment; 

(iid) the mechanical construction or the 
renewal of artificial dentures or restorative 
dental appliances; 

(iv) the performance of any operation on or, 
the giving of any treatment, advice or atten¬ 
dance to, any person preparatory to or for the 
purpose of, or in connection w'ith, the fitting, 
inserting, fixing, constructing, repairing or renew¬ 
ing, of artificial dentures or restorative dental 
appliances, and the performance of any such 
operation and the giving of any such treatment, 
advice or attendance, as is usually performed or 
given by dentists; 

(e) “dentist” means a person who practises 
dentistry; 

(f) “medical practitioner means a person who 
holds a qualification granted by an authority 
specified or notified under section 3 of the Indian 
Medical Degrees Act, 1916 (vil of 1916), or specifi¬ 
ed in the Schedules to the Indian Medical Council 
Act, 1933 (XXVU of 1933), or who practises any 

system of medicine and is registered or is entitled 
to be registered in any provincial medical regis¬ 
ter by whatever name called; 

(g) “prescribed” means prescribed by rules 
or regulations made under this Act; 

(h) “Provincial Council” means a Provincial 

Dental Council constituted under section 21 , and 

includes a. Joint Provincial Council constituted in 

accordance with an agreement under section 22 ; 

(zj register means a register maintained 
under this Act; 

(j) recognised dental qualification” means 

any qualification for the time being included in 

the Schedule or recognised by the Council under 
section lo; 

(k) “recognised dental hygiene qualification” 

means a qualification recognised by the Council 
under section ii; 


(1) “registered dentist,” “registered dental 
hygienist” and “registered dental mechanic” 
shall mean, respectively, a person w-hose name is 
for the time being registered in a register of 
dentists, a register of dental hygienists and a 
register of dental mechanics. 


CHAPTER II 

Dental Council of India 


3. The Central Government shall as soon as 

Constitution and may be, constitute a Council 
c omposition of consisting of the following 

members, namely:— 

(a) one registered dentist possessing a re¬ 
cognised dental qualification elected by the 
dentists registered in Part A of each Provincial 
register; 

(h) one member elected from amongst them¬ 
selves by the members of the Medical Council 
of India; 

(c) not more than four members elected 
from among themselves, by the heads of dental 
colleges in the Provinces of India which grant 
recognised dental qualifications; 

(d) one member from each University in the 
Provinces of India which grants a dental qualifi¬ 
cation, to be elected by the members of the 
Senate of the University, or in case the Univer¬ 
sity has no Senate, by the members of the Court, 
from amongst the members of the Medical 
Faculty of the University; 

(e) one member to represent each Governor’s 
Province nominated by each such Provincial 
Government from persons registered either in 
a medical register or in a dental register of the 
Province ; 

H) six members nominated by the Central 
Government, of whom at least one shall be a 
registered dentist possessing a recognised dental 
qualification and practising or holdiu^r an 
appointment in an institution for the trainrng of 
dentists in a Chief Commissioner’s Province, 
and at least two shall be dentists registered in 
Part B of a Provincial register : 

Provided that pending the preparation of 
registers the Provincial Governments may nomi¬ 
nate to the first Council members referred to in 
parts (a) and (e) and the Central Government 
members referred to in part (f) out of persons 
who are eligible for registration in the respective 
registers and such persons shall hold office for 
such period as the Provincial or Central Gov¬ 
ernment may, by notification in the official 
Gazette, specify. 


4. Ihe Council shall be a body corporate by 
Incorporation of the name of the Dental 
Council, Council of India, having 

perpetual succession and a common seal, with 
power to acquire and hold property, both mov- 
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able and immovable, r,nd shall by the said name 
sue and be sued. 

5. Elections under this Chapter shall be con. 

Mode 0 /ehctioHS. ducted in the prescribed 

manner, and where any 

dispute arises regarding any such election, it 
shall be referred to the Central Government 
whose decision shall be final. 

Q. (1) Subject to the provisions of this sec- 

Terin of office elected or nominat- 

and ca5ual vacan- ed member shall hold office 
cics. for a term of five years 

from the date of his election or nomination or 
until his successor has been duly elected or 
nominated, whichever is longer. 

02) An elected or nominated member may 
at any time resign bis membership by writing 
under his band addressed to the President, and 
the seat of such member shall thereupon become 
vacant. 

(3) An elected or nominated member shall be 
deemed to have vacated his seat if he is absent 
without excuse, sufficient in the opinion of the 
Council from three consecutive ordinary meet¬ 
ings of the Council or, in the case of a member 
whose name is required to be included in a Pro¬ 
vincial register, if his name is removed from 
such register, or if he has been elected under 
clause (c) of section 3, if he ceases to hold his 
appointment as head of a college, or if he has 
been elected under clause (b) or -of'section 3, 
if be ceases to be a member of the Medical 
Council of India or the Medical Faculty of the 
University, as the case may be. 

(d) A casual vacancy in the Council shall be 
filled by fresh election or nomination, as the case 
may be, and the person elected or nominated to 
fill the vacancy shall hold office only for the 
remainder of the term for which the member 
whose place he takes was elected or nominated, 

( 5) Members of the Council shall be eligible 
for re-election or re-nomination. 

(6) No act done by the Council shall be 
called in question on the ground merely of the 
existence of any vacancy in, or defect in the 
constitution of, the Council. 

7. (l) The President and Vice-President of 

President and the Council shall be elected 
Vice-President of by the members thereof 

from among themselves : 

Provided that on the first constitution of the 
Council and until the President is elected, a 
member of the Council nominated by the Central 
Government in this behalf shall discharge the 
functions of the President: 

Provided further that for five years from the 
first constitution of the Council, the President 
ehall, if the Central Government so decides, be 
a person nominated by the Central Government 


who shall hold office during the pleasure of the 
Central Government, and where he is not al¬ 
ready a member, sbalUbe a member of the 
Council in addition to the members referred to 
in section 3. 

(2) An elected President or Vice-President 
shall hold office as such for a term not exceed¬ 
ing five years and not 'extending beyond the 
expiry of his term as member of the Council, 
but subject to his being a member oE the Coun¬ 
cil, he shall be eligible for re election. 

Staff, remunera- 8. (1) Tbe Council 
Hon and alloxvance$y shall_ 

(a) appoint a Secretary who may also, if so 
decided by the Council, act as Treasurer; 

(h) appoint such other officers and servants 
as tbe Council deems necessary to enable it to 
carry out its functions under this Act; 

(c'> require and take from tbe Secretary or 
from any other ,officer or servant such security 
for the due performance of bis duties as the 
Council considers necessary ; and 

(d) with the previous sanction of the Central 
Government, fix the fees and allowances of the 
President, Vice-President and other members of 
tbe Council, and tbe pay and allow’ances and 
other conditions of service of officers and ser¬ 
vants of the Council. 

(2) Notwithstanding anything contained in 
clause (a) of sub-section (1), for the first four 
years from the first constitution of the Council, 
the Secretary of the Council shall be a person 
appointed by tbe Central Government, who 
shall hold office during the pleasure of the 
Central Government. 

9 . (1) The Council shall constitute from 

The Executive among its members an Exe- 
Committee. cutive Committee, and may 

so constitute other Committees for such general 
or special purposes as the Council considers 
necessary for carrying out its functions under 
this Act. 

(2) The Executive Committee shall consist 
of the President and Vice-President ex o//ic/o, 
and five other members elected by the Council, 

(3) The President and Vice-President of the 
Council shall be Chairman and Vice-chairman, 
respectively, of the Executive Committee. 

( 4) A member of the Executive Committee 
shall hold office as such until the expiry of bis 
term of office as member of tbe Council but, 
subject to bis being a member of the Council, he 
shall be eligible for re-election. 

(5) In addition to the powers and duties 
conferred and imposed on it by this Act, the 
Executive Committee shall exercise and dis¬ 
charge such powers and duties as may be 
prescribed. 
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10. (l) For the purposes oE this Act the 
Recognition of qualifications included in 
qualifications. Part i of the Schedule'shall 

be recognised dental qualifications but shall not 
entitle persons other than British subjects of 
Indian domicile to registration unless by the 
law and practice of the State or country to 
which such persons belong, persons of Indian 
origin holding dental qualifications registrable 
in that State or country are permitted to enter 
and practise the profession of dentistry in such 
State or country. 

(2) Any authority in a Province of India 
which grants a qualification in dentistry not in¬ 
cluded in Part I of the Schedule may apply to 
the Council to have such qualification recognis¬ 
ed, and the Council may, after such inquiry, if 
any, as it thinks fit, and after consulting the 
Government and the Provincial Council of the 
Province in which the authority making the 
application is situated, declare that such quali¬ 
fication, or such qualification only when granted 
after a specified date shall be a recognised dental 
qualification. 

(3) The qualifications included in part II of the 
Schedule shall be recognised dental qualifications 
but shall not entitle persons other than British 
subjects of Indian domicile to registration unless 
they have been declared to be recognised dental 
qualifications in accordance with the provisions 
of sub-section (5), 

■ ( 4 ) The qualifications included in Part III of the 
Schedule shall be recognised dental qualifications 
only for the purpose of the registration of British 
subjects of Indian domicile when the register is 
first prepared under this Act. 

(6) The Council may enter into negotiations 
with any authority in any State or country out¬ 
side the Province of India which by the law of 
such State or country is entrusted with the main¬ 
tenance of a register of dentists, for the settling 
of a scheme of reciprocity for the recognition of 
qualifications, and in pursuance of any such 
scheme the Council may declare that a qualifica¬ 
tion granted by any authority in any such State 
or country, or such qualification, only when 
granted after a specified date, shall be a recog¬ 
nised dental qualification for the purposes of this 
Act; 

Provided that no declaration shall be made 
under this sub-section in respect of any qualifica- 
tion unless by the law and practice of the State 
or country in which the qualification is granted, 
persons of Indian origin holding dental qualifica¬ 
tions registrable in that State or country are per¬ 
mitted to enter and practise the profession of 
dentistry in that State or country. 

Qualifications of 11, Any authority in a 
dental hygienists. Province of India which 


grants a qualification for dental hygienists may 
apply to the Council to have such qualification 
recognised, and the Council may, after such 
inquiry, if any, as it thinks fit, and after consult¬ 
ing the Government and the Provincial Council 
of the Province in which the authority making 
the application is situated, declare that such 
qualification, or such qualification only when 
granted after a specified date, shall be a recognis¬ 
ed dental hygiene qualification for the purposes 
of this Act. 

12- The Council may prescribe the period and 

Qualifications of nature of an apprenticeship 
dental viechanics. or training which shall be 
undergone and the other conditions w'bich shall 
be satisfied by a person before he is entitled to 
be registered under this Act as a dental mechanic. 

13. Notwithstanding anything contained in 

Effect of recogni- any other law, but subject 
tion. to the provisions of this Act, 

(a) any recognised dental or dental hygiene 
qualification shall be a sufficient qualification 
for enrolment in the appropriate register of any 
Province; 

(b) no person shall, after the first registers 
are compiled under this Act, be entitled to be 
enrolled in any register as a dentist or dental 
hygienist unless he holds a recognised dental or 
dental hygiene qualification or as a dental 
mechanic unless be has undergone training which 
satisfies the prescribed requirements referred to 
in section 12. 


14. Every authority in a Province of India 
which grants any recognised dental or dental 

Power to require hygiene qualification shall 

^drnish such information as 
training and exanii’ “b© Council may from time 
nations. to time require as to the 

courses of study and training and examinations 
to be undergone in order to obtain such qualifi¬ 
cation, as to the ages at which such courses or 
study and examinations are required to be under¬ 
gone, and generally as to the requisites for 
obtaining such qualification. 

15. (1) The Executive Committee may 

Inspections. appoint such number of 

Inspectors as it deems necessary to attend at any 
examinations held by authorities in the Provinces 
of India which grant recognised dental or dental 
hygiene qualifications and to inspect any institu¬ 
tion recognised as a training institution. 

(2) Inspectors appointed under this section 
shall not interfere with the course of any exami¬ 
nation but they shall report to the Executive 
Committee on the sufficiency of every examina¬ 
tion at which they attend and of the courses of 
study and training at every institution which 
they inspect, and on any other matters with 
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I'.'gard to ■which the Executive Committee may 
require them to report. 

The Executive Committee shall forward 
a copy of such report to the authority or insti. 
tutioD concerned and shall also forward copies 
with remarks, if any, of the authority or institu¬ 
tion concerned thereon to the Central Govern¬ 
ment and to the Government of the Province in 
which the authority or institution is situated. 

16, <J^ ^Vhen upon rcp-ort by the Executive 

Wi^hdratral of Committee it appears to 
recognition. the Council— 

■ a) that the courses of study and training or 
the examinations to be undergone in order to 
obtain a recognised dental or dental hygiene qua¬ 
lification from any authority in a Province of 
India, or the conditions for admission to such 
courses or the standards of proficiency required 
from tiie candidates at such examinations are nob 
in conformity with regulations made under this 
Act or fall short of the standards required there¬ 
by, or 

(h) that an institution does not satisfy the 
requirements of the Council, 
the Council may send to the Government of the 
Province in which the authority or institution is 
situated a statement to such effect, and the Pro¬ 
vincial Government shall forward it, along with 
such remarks as it may think fit, to the autho¬ 
rity or institution concerned with an intimation 
of the period within which the authority or insti¬ 
tution may submit its explanation to tbe Provin¬ 
cial Government. 

(2) On receipt of the explanation, or where 
no explanation is submitted within the period 
fixed, then on the expiry of tbe period, the Pro¬ 
vincial Government shall after consulting the 
Provincial Council forward its recommendations 
and those of the Provincial Council, if any, to 
the Council. 

(S) The Council, after considering the recom¬ 
mendations of tbe Provincial Government and the 
Provincial Council and after such further in¬ 
quiry, if any, as it may think fit to make, may 
declare that the qualification granted by the 
authority or institution shall be a recognised 
dental or dental hygiene qualification only when 
granted before a specified date. 

(4) The Council may declare that any recog¬ 
nised dental or dental hygiene qualification gran¬ 
ted outside the provinces of India shall be 
recognised as such only if granted l)efore a sped- 
fied date. 

47. All declarations under section lO, section 

Mode of declara- 11 or section IG shall be 

made by a resolution passed 
at a meeting of the Council and shall forth- 
with be published in the official Gazette. 


18. (1) The Council shall maintain a register 

The Indian Begis- of dentists to be known as 

the Indian Dentists Regis¬ 
ter and consisting of the entries in all the Pro¬ 
vincial registers of dentists. 

(2) Each Provincial Council shall supply to 
the Council twenty printed copies.of the Pcovin- 
cial register as soon as may be after the Ist 
day of April of each year, and each Registrar 
shall inform the Council without delay of all 
additions to and other amendments in the Provin¬ 
cial register. 

19. (1) The Council shall furnish copies of its 

Information to he minutes and of the minutes 

furnished, Qf Executive Committee 

and an annual report of its activities together 
with an abstract of its accounts to the Central 
Government. 

(2) The Central Government may publish in 
such manner as it thinks fit any report, copy or 
abstract furnished to it under this section. 

20. (1) The Council may, with the approval 

Poxeer to mahe of the Central Government, 

fvgidafioHs. make regulations not incon¬ 

sistent with the provisions of this Act to carry 
out tbe purposes of this Chapter. 

(2) In particular and without prejudice to 
the generality of the foregoing power such regu¬ 
lations may— 

(a) provide for the managment of the property 
of tbe Council and the maintenance and audit of 
its accounts; 

(b) prescribe the manner in which elections 
under this Chapter shall be conducted; 

(c) provide for the summoning and holding 
of meetings of the Council and the Executive 
Committee, the times and places at which such 
meetings shall be held, the conduct of business 
thereat and tbe number of members necessary 
to constitute a quorum; 

[dj prescribe the functions of the Executive 
Committee: 

(c) prescribe the powers and duties of the 
President and Vice-President; 

(f) prescribe the tenure of office and the 
powers and duties of the Secretary. Inspectors 
and other officers and servants of the Counci 

(g) prescribe the standard curricula for the 
training of dentists and dental hygienists, and 
the conditions for admission to courses of such 
training: 

(h) prescribe the standards of examinations 
and other requirements to be satisfied to secure 
for qualifications recognition under this Act; 

(i) any other matter which is to be or may 

be prescribed under this Act : ^ 

Provided that regulations under clauses (g) and 
(h) shall be made after consultation with Pro¬ 
vincial Governments. 
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(S) To enable the Council to be first constitu¬ 
ted, the Central Government may make regula¬ 
tions for the conduct of the elections to the 
Council, and any regulation so made may be 
altered or rescinded by the Council in exercise of 
its powers under this section. 

CHAPTER III 

Provincial Dental Councils 

21. Except where a Joint Provincial Council 
Constitution and is constituted in accordance 
•toniyosition of Fro- vjith. an agreement made 
vincial Councils. 22, the Pro- 

vincial Government shall constitute a Provincial 
Council consisting of the following members, 
namely:— 

(a) four members elected from among them¬ 
selves by dentists registered in Part A of the 
Provincial register; 

(b) four members elected from among them¬ 
selves by dentists registered in Part B of the 
Provincial register; 

(c) the heads of dental colleges in the Pro¬ 
vince which grant recognised dental qualifications 

■ftc officio; 

(d) one member elected from amongst them¬ 
selves by the members of the Medical Council or 
the Council of Medical Registration of the 
Province, as the case may be; and 

(e) three members nominated by the Provin¬ 
cial Government : 

Provided that in the Province of West Bengal 
the Board established under the Bengal Dentists 
Act, 1939 (Bengal Act xir of 1939), shall be 
deemed to be the Provincial Council constituted 
under this Act. 

22. (1) Two or more Provincial Governments 
Inter-Provincial may enter into an agree- 
^greevients. ment to be in force for such 

period and to be subject to renewal for such 
further periods, if any, as may be specified in the 
-agreement, to provide— 

(a) for the constitution of a Joint Provincial 
Council for all the participating Provinces, 
or 

(b) for the Provincial Council of one Province 
io serve the needs of the other participating 
Provinces. 

(2) In addition to such matters as are in this 

Act specified, an agreement under this section 
may— 

(a) provide for the apportionment between 
ihe participating Provinces of the expenditure in 
conn^tion with the Provincial Council or Joint 
Provincial Council; 

(b) determine which of the participating 
Provincial Governments shall exercise the several 
iunctions of the Provincial Government under 
this Act, and the references- in this Act to the 


Provincial Government shall be construed accor¬ 
dingly; 

(cj provide for consultation between the 
participating Provincial Governments either gene¬ 
rally or with reference to particular matters 
arising under this Act; 

(d) make such incidental and ancillary provi¬ 
sions, not inconsistent with this Act, as may be 
deemed necessary or expedient for giving effect 
to the agreement. 

(3) An agreement under this section shall be 
published in the official Gazettes of the pirtici- 
pating Provinces. 

Corn-position of 23. A Joint Provincial 

Joint Provincial Council shall consist of the 
Cou,ncils. following members, name¬ 

ly 

(a) two members elected from among them¬ 
selves by dentists registered in Part A of the 
register of each of the participating Provinces; 

(b) two members elected from among them¬ 
selves by dentists registered in Part B of the 
register of each of the participating Provinces; 

(c) the beads of dental colleges in all the 
participating Provinces which grant recognised 
dental qualifications, ex officio; 

(d) one member elected by the Medical 
Council or the Council of Medical Registration, 
of each participating Province, as the case may 
be; 

(e) two members nominated by each partici¬ 
pating Provincial Government. 

24. Every Provincial Council shall be a body 

Incorporation of corporate by such name as 

PrcvincialCouncils. niay be notified by the Pro¬ 
vincial Government in the official Gazette or in 
the case of a Joint Provincial Council, as may 
be determined in the agreement, having perpe¬ 
tual Succession and a common seal with power 
to acquire and hold property, both movable and 
immovable, and shall by the said name sue and 
be sued. 

25. (l) The President and Vice-President of 

President and the Provincial Council shall 

Vice-President of be elected by the members 
Provincial Council. themselves : 

Provided that for five years from the first 
constitution of the Provincial Council, the Pre¬ 
sident shall, if the Provincial Government so 
decides, be a person nominated by the Provin¬ 
cial Government who shall bold office during 
the pleasure of the Provincial Government, and 
where he is not already a member, shall be a 
member of the Provincial Council in addition to 
the members referred to in section 21 or 23 , as 
the case may be. 

(2) The President or Vice-President shall 
bold office as such for a term not exceeding five 
years and not extending beyond the expiry of 
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fiig term as a member of the Provincial Council, 
but subject to his being a member of the Provin¬ 
cial Council, he shall be eligible for re-election. 

26. Elections under this Chapter shall be 

Mode of declions. conducted in the prescribed 

manner, and where any dis¬ 
pute arises regarding any such election, it shall 


be referred to the Provincial Government whose 
decision shall be final. 

27. (1) Subject to the provisions of this 

'I'ermof office and section, an elected or nomi- 
casiial vacancies. nated member shall hold 

office for a term of five years from the date of 
his election or nomination or until his successor 
has been duly elected or nominated, W'hichever 
is longer. 

{2) An elected or nominated member may 
at any time resign his membership by writing 
under his hand addressed to the President, and 
the seat of such member shall thereupon be¬ 


come vacant. 

(3) An elected or nominated member shall 
be deemed to have vacated his seat— 


(а) if he is absent w'ithout excuse, sufficient 
in the opinion of the Provincial Council, from 
three consecutive ordinary meetings of the Pro¬ 
vincial Council, or 

(h) in the case of a member whose name is 
required to be included in any Provincial 
register, if his name is removed from the 
register, or 

(c) where he lias been elected under clause 
(d) of section 21 or under clause (d) of section 
23 , if he ceases to be a member of the Medical 
Council or the Council of Medical Registration 
of the Province as the case may be, 

(4) k casual vacancy in the Provincial 
Council shall be filled by fresh election or nomi¬ 
nation, as the case may be, and the person ele¬ 
cted or nominated to fill the vacancy shall hold 
office only for the remainder of the term for 
which the member whose place he takes was 
elected or nominated. 

(5) Members of the Provincial Council shall 
be eligible for re-election or re-nomination. 

(б) No act done by the Provincial Council 
shall be called in question on the ground merely 
of the existence of any vacancy in, or defect in 
the constitution of, the Provincial Council. 

28. (1) The Provincial Council may, with 

Stajf, rcm%i.nera‘ the previous sanction of the 
tion and allowances. Provincial Government,_ 

(a) appoint a Registrar, who shall also net as 
Secretary and if so decided by the Provincial 
Council also as its Treasurer; 

(b) appoint such other officers and servants 
ns may be required to enable the Provincial 
Council to carry out its functions under this Act; 

(c) require and take from the Registrar or 


from any other officer or servant such security 
for the due performance of his duties as the- 
Provincial Council considers necessary: 

(d) fix the salaries and allowances and other 
conditions of service of the Registrar and other 
officers and servants of the Provincial Council. 

(e) fix the rate of allowances payable to 
members of the Provincial Council. 

(3) Notwithstanding anything contained in 
clause (a) of sub-section (1), for the first four 
years from the first constitution of the Provin¬ 
cial Council, the Registrar of the Provincial 
Council shall be a person appointed by the Pro. 
vincial Government, who shall hold office during 
the pleasure of the Provincial Government. 

29. (1) The Provincial Council shall consti- 

Excculive Com- tutefrom among its members 

an Executive Committee 
consisting of the President and Vice-President 
ex o/ficiot and such number of other members 
elected by the Provincial Council as may be 
prescribed, 

(3) The President and Vice-President oE the 
Provincial Council shall be Chairman and Vice- 
chairman, respectively, of the Executive Com¬ 
mittee. 

(3) A member of the Executive Committee 
shall hold office as such until the expiry of his 
term of office as member of the Provincial 
Council, but subject to bis being a member of 
the Provincial Council, he shall be eligible for 
re-election. 

(4) The Executive Committee shall exercise- 
and discharge such powers and duties as may 
be prescribed. 

30. (1) The Provincial Council shall furnish 

Information to be such reports, copies of its 

furnished. minutes and of the minutes 

of the Executive Committee, and abstracts of 
its accounts to the Provincial Government as 
the Provincial Government may from time to 
time require and shall forward copies of all 
material so furnished to the Provincial Govern¬ 
ment to the Council. 

(3) The Provincial Government may publish- 
in such manner as it thinks fit any report, copy 
or abstract furnished to it under this section. 

CHAPTER IV 

Registration 

31. (1) The Provincial Government shall a» 

ihrparnfton and soon as may be cause to be 
wjain.'e»in»ico of rtf prepared in the manner here- 

iuafter provided a register 
of dentists for the Province. 

(2) The Provincial Council shall upon its- 
constitution assume the duty of maintaining the- 
register in accordance with the provisions ofi 
this Act. 
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(3) The register of dentists shall be main¬ 
tained in two Parts, A and B, persons posses¬ 
sing recognised dental qualifications being re¬ 
gistered in Part A and persons not possessing 
such qualifications being registered in Part B. 

(4) The register shall include the following 
particulars, namely:— 

(a) the full name, nationality and residen¬ 
tial address of the registered person; 

(h) the date of his first admission to the 
register; 

(c) his qualification for registration, and the 
date on which he obtained his degree or diploma 
in dentistry, if any, and the authority which 
conferred it; 

(d) his professional address; and 

(e) such further particulars as may be pres¬ 
cribed, 

32. (1) For the purpose of first preparing the 

First pre'^aration register of dentists, the Pro- 
o/ register. ' vincial Government shall, 
by notification in the official Gazette, constitute 
a Registration Tribunal consisting of three per¬ 
sons and shall also appoint a Registrar who shall 
act as Secretary of the Tribunal. 

(2) The Provincial Government shall, by the 
same or a like notification, appoint a date on or 
before which application for registration, which 
shall be accompanied by the prescribed fee, shall 
be made to the Registration Tribunal. 

(5^ The Registration Tribunal shall examine 
every application received on or before the ap¬ 
pointed date, and if it is satisfied that the appli¬ 
cant is qualified for registration under section 33, 
shall direct the entry of the name of the appli- 
cant on the register. 

(4) The register so prepared shall thereafter 
be published in such manner as the Provincial 
Government may direct, and any person ag. 
grieved by a decision of the Registration Tri. 
bunal expressed or implied in the register as so 
published may, within thirty days from the date 
of such publication, appeal to an authority ap¬ 
pointed by the Provincial Government in this 
behalf by notification in the official Gazette. 

(^) The Registrar shall amend the register in 
accordance with the decisions of the authority ap¬ 
pointed under sub-section (4) and shall there¬ 
upon issue to every person whose name is 
entered on the register a certificate of registra¬ 
tion in the prescribed form. 

(6)^ Upon the constitution of the Provincial 

Council, the register shall be given into its 

custody, and the Provincial Government may 

direct that all or any specified part of the appli. 

cation fees for registration in the first register 

shall be paid to the credit of the Provincial 
Council. 


33. (1) A person shall be entitled on pay- 

Qualificaiions for ment of the prescribed fee 

entry on first pre- to have his name entered on 
paration of register, the register when it is first 

prepared, if he resides or carries on the profes¬ 
sion of dentistry in the Province and if he— 

(a) holds a recognised dental qualification, or 

(b) does not hold such a qualification but, be¬ 
ing a British subject of Indian domicile, has been 
engaged in practice as a dentist as his principal 
means of livelihood for a period of not less than 
five years prior to the commencement of this Act: 

Provided that no person other than a British 
subject of Indian domicile shall be entitled to 
registration by virtue of a qualification — 

(a) specified in Part I of the Schedule unless 
by the law and practice of the State or country 
to which such person belongs persons of Indian 
origin holding dental qualifications registrable in 
that State or country are permitted to enter and 
practise the profession of dentistry in such State 
or country, or 

( b) specified in Part II of the Schedule unless 
the Council has, in pursuance of a scheme of re- 
ciprocity, declared that qualification to be a re¬ 
cognised dental qualification : 

Provided further that a person shall be en¬ 
titled to registration by virtue of a qualification 
specified in Part III of the Schedule only if he 
is a British subject of Indian domicile : 

Provided further that for the purposes of the 
first preparation of the register of dentists under 
this Act in the Province of West Bengal, a per¬ 
son shall be entitled to have his name entered in 
the appropriate Part of the register, if he is re¬ 
gistered on the register of dental practitioners 
maintained under the Bengal Dentists Act, 1939 
(Bengal Act Xll of 1939), and no registration fee 
shall be payable by such person if he had been 
registered on or before 31st December 1947. 

(2) A person domiciled in a Province of India 
shall be entitled on payment of the prescribed 
fee to temporary registration as a dentist for a 
period of five years, if he has been engaged in 
practice as a dentist as his principal means of 
livelihood for a period of not less than two years 
during the five years prior to the date of the 
commencement of this Act, and a person so re¬ 
gistered shall be entitled to permanent registra¬ 
tion if within a period of five years after that 
date he passes an examination which satisfies the 
requirements of the Council. 

34. After the date appointed under sub-sec- 

Qualification for tion (2) of section 32 a per- 

suhseguent registra- son shall, on payment of 

the prescribed fee, be en¬ 
titled to 'have his name entered on the register 
of dentists, if he resides or carries on the profes¬ 
sion of dentistry in the Province and if he— 
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(i) bolds a recogcised dental qualification, or 
(iij does not hold such a qualification but, be¬ 
ing a British subject of Indian domicile, has 
been engaged in practice as a dentist as his 
principal means of livelihood for a period of not 
less than two years before the commencement 
of this Act and has passed, within a period of 
five years after the commencement of this Act, 
an examination recognised for this purpose by 
the Council : 

Provided that no person other than a British 
subject of Indian domicile shall be entitled to 
registration by virtue of a qualification — 

laj specified in Part I of the Schedule unless 
by the law and practice of the State or country to 
which such person belongs persons of Indian origin 
bolding dental qualifications registrable in that 
State or country are permitted to enter and prac¬ 
tise the profession of dentistry in such State or 
country, or 

lb) specified in Part II of the Schedule un¬ 
less the Council has, in pursuance of a acheme of 
reciprocity, declared that qualification to be a 
recogniml dental qualification : 

Provided further that a person registered in 
Part B of the register shall be entitled to be 
registered in Part A thereof, if within a period 
of five years he passes an examination recognis¬ 
ed for the purpose by the Council. 

35. (1) After the date appointed for the re- 
Scrutiny of appii- ceipt of applications for re- 
cations for rcgi^ira- gietration in the first register 

of dentists, all applications 
for registration shall be addressed to the Regis¬ 
trar of the Provincial Council and shall be ac- 
companied by the prescribed fee. 

{2} If upon such application the Registrar is 
of opinion that the applicant is entitled to have 
his name entered on the register, he shall enter 
thereon the name of the applicant : 

Provided that no person, whose name has 
under the provisions of this Act been removed 
from the register of any Province, shall be en¬ 
titled to have his name entered on the register 
except with the approval of the Provincial 
Council from whose register his name was 
removed. 

(3) Any person whose application for regis¬ 
tration is rejected by the Registrar may, within 
three months from the date of such rejection, 
appeal to the Provincial Council, and the deci¬ 
sion of the Provincial Council thereon shall bo 
final. 


(4) Upon entry in the register of a name 
under this section, the Registrar shall issue a 
certificate of registration in the prescribed form. 


Registers of dental 
hygienists and 
dental nicchanics. 


36, (1) The Provincial 
Government may by notifi¬ 
cation in the official Gazette 


A. LB, 


direct that the Provincial Council shall main¬ 
tain a register of dental hygienists or a register 
of dental mechanics. 

(2) The provisions of section 35 shall, so far 
as they may be made applicable, apply in res¬ 
pect of applications for registration in a register 
referred to in this section. 


37. A person shall be entitled on payment of 
Qualification for the prescribed fee to have 


registration as a 
dental hygienist. 


his name registered on the 
register of dental hygienists, 


if he resides in the Province and holds a re¬ 


cognised dental hygiene qualification : 

Provided that for the purposes of the first 
register of dental hygienists, a person shall be 
entitled to be registered, if he has been engaged 
as a dental hygienist as his principal means of 
livelihood for a period of not less than two years 
prior to the date of notification under sub-seo- 
tion (1) ot section 36. 


38. A person shall be entitled on payment of 
Qn alific ation for the prescribed fee to have 
registration as a dental bis name entered in the 
mechanic. register of dental me- 

chanics, if he satisfies the prescribed require¬ 
ments referred to in section 12: 


Provided that for the purposes of the prepara¬ 
tion of the first register of dental mechanics a 
person shall be entitled to be registered, if he 
has been engaged as a dental mechanic as hia 
principal means of livelihood for a period of not 
less than two years prior to the date of notifica¬ 
tion under sub-section (l) of section 36. 

39. (1) The Provincial Government may, by 
Renen al fees. notification in the official 

Gazette, direct that for the retention of a name 


in a register after the 31st day of December of 
the year following the year in which the name is 
first entered in the register, there shall be paid 
annually to the Provincial Council such renewal 
fee as may be prescribed in respect of each 
register, and where such direction has been made, 
such renewal fee shall be due to be paid before 
the 1st day of April of the year to which it 
relates. 


(2) Where a renewal fee is not paid before the 
due date, the Registrar shall remove the name 
of the defaulter from the register: 

Provided that a name so removed may be 


restored to the register on payment in such 
manner as may be prescribed. 

(3) On payment of the renewal fee.tbeReM- 
trar shall in the prescribed manner endorse the 
certificate of registration accordingly. 

40. A registered dentist shall on payment of 
i-'niry of addi’ the prescribed fee be entitled 
iional qualifica- to have entered in the regia- 

ter any further recognised 
qualification which be may obtain. 
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41 . (l) Subject to the provisions of this see. 
Bemoval from tion, the Provincial Council 
register. order that the name of 

any person shall be removed from any register 
^v’here it is satisfied, after giving that person a 
reasonable opportunity of being heard and after 
such further inquiry, if any, as it may think fit 
to make,— 

(1) that his name has been entered in the 
register by error or on account of misrepresenta¬ 
tion or suppression of a material fact, or 

f ii) that he has been convicted of any offence 
or has been guilty of any infamous conduct in 
any professional respect, which in the opinion of 
the Provincial Council renders him unfit to be 
kept in the register. 

(2) An order under sub-section (1) may 
direct that any person whose name is ordered 
to be removed from a register shall be ineligible 
for registration in the Province under this Act 
either permanently or for such period of years 
as may be specified. 

(3) An order under sub-section (1) shall not 
take effect until the expiry of three months 
from the date thereof. 

(4) k person aggrieved by an order under 
sub.section (1) may, within thirty days from 
the date thereof, appeal to the Provincial Gov¬ 
ernment, and the order of the Provincial Gov¬ 
ernment upon such appeal shall he final. 

(3) k person whose name has been removed 
from the register under this section or under 
sub-section (2) of section 39 shall forthwith sur¬ 
render his certificate of registration to the Regis¬ 
trar, and the name so removed shall be published 
in the ofi&cial Gazette. 

42. The Provincial Council may at any time, 
Eestoration to for reasons appearing to it 

register. sufficient and subject to the 

approval of the Provincial Government, order 
that upon payment of the prescribed fee the 
name of a person removed from a register shall 
be restored thereto, 

43. No order refusing to enter a name in a 

Bar of jurisdiction. register or removing a 

name from a register shall be called in question 
in any Court. 

44. Where it is shown to the satisfaction of 
Issue of duplicate the Registrar that a certificate 

cei xficaies. qj registration has been lost 

or destroy^, the Registrar may, on payment of 

the prescribed fee, issue a duplicate certificate in 
the prescribed form.j 

45. As soon as may be after the 1st day of 
^_r<niing of April in each year,:the Regis- 

regxs ers. be printed 

copies of the registers as they stood on the said 
date and such copies shall be made available to 
persona applying therefor on payment of the 


prescribed charge, and shall be evidence that on 
the said date the persons whose names are enter¬ 
ed therein were registered dentists, registered 
dental hygienists or registered dental mechanics, 
as the case may be. 

46. (1) Any reference in any other law to a 

Effect of registration, person recognised by 
law as a dentist shall be deemed to be a refe¬ 
rence to a dentist registered under this Act. 

(2) No certificate required by or under any 
other law from a dentist shall be valid unless 
the person signing it is registered as a dentist 
under this Act. 

After the expiry of two years from the 
commencement of this Act, a person who is 
not registered in Part A of the Provincial register 
of dentists shall not, except with the sanction of 
the Provincil Government, hold any appoint¬ 
ment as dentist in any dispensary, hospital or 
other institution in the Province which is sup¬ 
ported wholly or partially from public or local 
funds. 

Provided that the provisions of this sub¬ 
section shall not apply to any such person who 
is holding such an appointment at the com¬ 
mencement of this Act. 

(4) After the expiry of two years from the 
publication of a register of dental hygienists in 
a Province, no person whose name is not entered 
in that register shall hold appointment as dental 
hygienist in any dispensary, hospital or other 
institution in the Province which is supported 
wholly or partially from public or local funds. 

(6) Any person who is a registered dentist, 
registered dental hygienist or registered dental 
mechanic in a Province may practise as such in 
any other Province. 


CHAPTER V 
Miscellaneous 

47. If any person whose name is not for the 

Penalty for fasle- time being entered in a 
ly claiming to he register falsely represents 

^ it 13 SO entGred, or uses m 

connection with his name or title any words or 
letters reasonably calculated to suggest that his 
name is so entered, he shall be punishable on 
first conviction with fine which may extend to 
five hundred rupees, and on any subsequent 
conviction with imprisonment which may ex¬ 
tend to six months or with fine not exceeding 
one thousand rupees or with both. 

Misuse of titles. 48. If any person,_ 

(a) not being a person registered in a register 
of dentists, takes or uses the description of dental 
practitioner, dental surgeon, surgeon dentist, or 
dentist, or 

(h) not being a person whose name js entered 
on a register of dental hygienists, takes or uses 


( c/ not being a person whose name is entered 
on register of dental mechanics, takes or uses 
in a Province where such register has been pub¬ 
lished, the title of dental mechanic, 
ito shall be punishable on first conviction with 
line which may extend to five hundred rupees, 
and on any subsequent conviction with imprison¬ 
ment which may extend to six months or with 
fine not exceeding one thousand rupees or with 
both. 

49. f 1) After the expiry of two years from 
Praciice hy the commencement of this 
ngutcrcd persons. Act in the case of dentists, 
and in the Provinces where a register of dental 
hygienists or dental mechanics has been prepar¬ 
ed under section 36 from such date as may be 
specified in this behalf by the Provincial Govern¬ 
ment by notification in the official Gazette, in 
the case of dental hygienists or dental mechanics, 
no person, other than a registered dentist, regis. 
tered dental hygienist or registered dental mecha¬ 
nic, shall practise dentistry, or the art of scaling, 
cleaning or polishing teeth, or of making or 
repairing dentures and dental appliances, as the 
case may be, or indicate in any way that he is 
prepared to so practise: 

Provided that the provisions of this section 
shall not apply to — 

(a) practice of dentistry by a registered medi¬ 
cal practitioner; 

f 6 i the extraction of a tooth by any person 
when the case is urgent and no registered dentist 
is available, so however that the operation is 
performed without the use of any general or 
local anaesthetic: 

( c} the performance of dental work or radio- 
graphic work in any hospital or dispensary 
maintained or supported from public or local 
funds. 

(2) If any person contravenes the provisions 
of aub.section fij, he shall be punishable on 
first conviction with fine which may extend to 
five hundred rupees, and on any subsequent con¬ 
viction with imprisonment which may extend to 
six months or with fine not exceeding one thou¬ 
sand rupees or with both. 

50. If any person whose name has been re- 
Pailure to sur- moved from a register fails 
render certificate M'ithout sufficient cause forth- 
()/ reQistraiion. with to surrender his certifi¬ 
cate of registration, he shall be punishable with 
fine which may extend to fifty rupees per month 
of such failure and in the case of a continuing 
oflence with an additional fine which may ex¬ 
tend to -two rupees per day after the first day 
during which the offence continues. 
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51. (1) Except as hereinafter provided, the 

Comi)anies not to profession of dentistry shaffi 

engagein dentistry, not be carried on by a com¬ 
pany or other corporate body. 

(2) The provisions of sub-seoticn (1) shall 
not apply to— 

(a) G, company or other corporate body which 
carries on no business other (ban the profession 
of denristry or some business ancillary to the 
profession of dentistry and of which the majority 
of the directors and all the operating staff are 
registered dentists; 

(b) the carrying on of the profession of den¬ 
tistry by employers who provide dental treat¬ 
ment for their employees by registered dentists 
otherwise than for profit; 

(c) the carrying on of the profession of den¬ 
tistry by any hospital or dispensary or institu¬ 
tion for the training of dentists or dental hygi¬ 
enists or by any local authority or other body 
authorised or required by law to provide dental 
treatment: 

Provided that any company or other corporate 
body carrying on the profession of dentistry at 
the date of the commencement of this Act may 
continue so to do until the expiry of three years 
from such date. 

(3) If any person contravenes the provisions 
of sub section (Ij, he shall be punishable with 
fine which may extend, on first conviction to 
live hundred rupees, or on any subsequent con¬ 
viction with imprisonment which may extend to 
six months or with fine not exceeding one 
thousand rupees or with both. 

52. No Court shall take cognizance of any 

Cognizance of offence punishable under this 

o/tences, Act except upon complaint 

made by order of the Provincial Government or 
the Provincial Council 

63. The Provincial Council shall before the 

Payment of part end of June in each year 
of fees to Council, pay to the Council a sum 
equivalent to one-fourth of the total fees realised 
by the Provincial Council under this Act during 
the period of twelve months ending on the 31st 
day of March of that year. 

54. (1) Whenever it appears to the Central 

appointment of Government that the Coun- 
Commission'of Ku' oil is not complying with 

any of the provisions of this 
Act, the Central Government may appoint a 
Commission of Enquiry consisting of three per¬ 
sons, two of whom shall be appointed by the 
Central Government, one being the Judge of a 
High Court, and one by the Council; and refer 
to it the matters on which the enquiry is to be 
made. 

(2^ The Commission shall proceed to enquire 
in a summary manner and report to the Central 
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in a Province w'here such register has been pub¬ 
lished, the title of dental hygienist, or 
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Governinent on the matters referred to it to- 
gether with such remedies, if any, as the Com¬ 
mission may like to recommend. 

The Central Government may accept 
the report or remit the same to the Commission 
for modification or reconsideration. 

(4) After the report is finally accepted, the 
Central Government may order the Council to 
adopt the remedies so recommended within such 
time as may be specified in the order and if the 
Council fails to comply within the time so 
specified, the Central Government may pass 
such order or take such action as may be neces¬ 
sary to give effect to the recommendations of 
the Commission. 

(5) Whenever it appears to the Provincial 
Government that the Provincial Council is not 
complying with any of the provisions of this 
Act, the Provincial Government may likewise 
appoint a similar Commission of Enquiry in res¬ 
pect of the Provincial Council to make enquiry 
in like manner and pass such order or take such 
action as specified in sub-sections (3) and (4). 

55. (l) The Provincial Government may, by 

Powei' to make notification in the official 

Gazette, make rules to carry 
out the purposes of Chapters III, IV and V. 

(3) In particular and without prejudice to 
the generality of the foregoing power, such rules 
may provide for— 

(a) the management of the property of the 
Provincial Council, and the maintenance and 
audit of its accounts; 

(h) the manner in which elections under 
Chapter III shall be conducted; 

(c) the summoning and holding of meetings 
of the Provincial Council, the times and places 
at which such meetings shall be held, the conduct 
of business thereat and the number of members 
necessary to form a quorum; 

the powers and duties of the President 
and Vice-President of the Provincial Council; 

(e) the constitution and functions of the 
Executive Committee, the summoning and hold¬ 
ing of meetings thereof, the times and places at 
which such meetings shall be held, the number 
of members necessary to constitute a quorum; 

(/) the term of office and the powers and 
duties of the Registrar and other officers and 
servants of the Provincial Council, including the 

amount and nature of the security to be given 
by the Treasurer; 

(g) the particulars to be stated, and the proof 
of qualifications to be given in applications for 
registration under this Act; 

(h) the fees payable for registration, and the 
Charge for supplying copies of the registers; 

the form of certificates of registration 


and the manner of endorsement or renewal 
thereof; 

(j) any other matter which is to be or may 
be prescribed under Chapters III, IV and V, 
except sub-sections (1), (2)j (3) and (4) of 
section 54. 


THE SCHEDULE 

(See section 10) 

RECOGNISED DENTAL QUALIFICATIONS 


Part I 

Degrees or diplomas in dentistry issued by any 
of the following authorities:— 

(1) Board of Examiners, Calcutta Dental 
College and Hospital, if granted before the 1st 
day of January 1940. 

(2) State Medical Faculty, Bengal, Calcutta, 
if granted after the Slst day of December 1939. 

(3) The University of Bombay. 

(4) The College of Physicians and Surgeons, 
Bombay. 

(6) The Nair Hospital Dental Board, Bombay. 


Part II 


Degrees or deplomas in dentistry issued by 
the following authorities:— 

(Ij The Punjab University. 

(2) The Punjab State Medical Faculty, 
Lahore. 


(3) The Board of Examiners, College of 
Dentistry, Karachi, if granted before the 31st 
day of December 1943. 

(4) The Royal College of Surgeons, England. 

(5) The Royal College of Surgeons, Edin¬ 
burgh. 

(6) The Royal Faculty of Physicians and 
Surgeons of Glasgow. 

(7) The Royal College of Surgeons, Ireland. 

(8) The Universities of Durban, London] 
Manchester, Birmingham, Liverpool, Leeds,She’ 
ffield, Bristol, St. Andrews and Belfast, and the 
National University of Ireland. 

(9) Atlanta Southern Dental College, Atlanta 

Georgia. , * 

(10) College of Dentistry, University of Illi 
nois, Chicago, Illinois. 

(11) College of Dental Surgery, Lyola Uni¬ 
versity, Chicago, Illinois. 


(12) North-Western University Dental Col¬ 
lege, Chigaco, Illinois. 

(13) School of Dentistry, Indiana Universitv 
Indianapolis, Indiana. 

(14) College of Dentistry, University of Iowa 

City, Iowa. . 

(15) Dental School, Harvard, University of 
Boston, Massachusetts. 


(16) College of Dentistry, University 
Nebraska, Omaha, Nebraska, 
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f 17) School of Dental and Oral Surgery, 
Columbia University, New York City, 

(IS) University of Pennsylvania, Thomas 
l‘]van3 Dental Institute, School of Dentistry, 
Philadelphia, Pennsylvania. 

(19) Texas State Dental College, Houston, 
Texas. 

{20) University of Minnesota, Minnesota. 

(21) University of St. Louis, Missouri. 

{2‘2) University of Michigan, Michigan. 

f 23) Tufts College, Boston. 

(24r^ University of Toronto Faculty of Den- 
tistry, Toronto, Ontario. 

(25^ Dental College of McGill University, 
j\fontreal, Quebec. 

( 26) Deutsche Zabnaerztliche Universitaets 
Institut, Bonn. 
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(27) Deutsche Zahnaerzbliche Universitaets 
Institut, Munich. 

' 28) Ecole Dentaire de Paris, Paris. 

(29) Ecole Dentaire Francaise, Paris, 

i 30) Any other foreign qualification approved- 
in this behalf by the Dental Council of India, 
or before the said Council is constituted, by the 
Central Government, by notification in the 
official Gazette. 

Part III 

The following qualifications:— 

(1) Post-graduate certificate of dentistry of 
the University of Vienna (Z. D. S). 

(2) Any other foreign qualification approved 
in this behalf by the Central Government by 
notification in the official Gazette. 


Act No. XVII of 1948. 

The Indian Army and the Indian Air Force (Amendment) Act, 1948. 

[Reed. G.-G.'s assent on 29th March 1943.] 

An Act f urther to amend the Indian Army Act, 1911, and the Indian /hr Force Act, 
1932, for certain purposes and to make certain consequential amendments 

to the Admi7iistrator GeiicraVs Act, 1013, 


Short title. 


Whereas it is expedient further to amend 
the Indian Army Act, 1911 (vili of 19U) and the 
Indian Air Force Act, 1932 (Niv of 1932) for the 
purposes hereinafter appearing and to make cer- 
tain consequential amendments to the Adminis¬ 
trator General’s Act, 1913 (III of 1913) ; 

It is hereby enacted as follows:— 

1. This Act may be called 
the Indian Army and the 
Indian Air I^rce (Amendment) Act, 1048. 

Atncndiniyit of Sfc- or ... i? i\ 

tion 114 , Act VlII , -ection 114 of the 

oj ivii, Indian Army Act, 1911,— 

(i) in the opening paragraph for the word 
“rules” the word "provisions” shall b'e substituted 
and after the words “this Act” the words “not 
being an Indian commissioned officer,” shall be 
inserted ; 

iii) for clauso (2) the following clause shall 
be substituted, namely :— 

(2) la the case of a deceased person who has 
left in a bank (including any post office savings 
bank, co-operative bank or society or any other 
institution receiving deposits in money, however 
named) a deposit not exceeding one thousand 
rupees, the commanding officer may, if bo thinks 
lit, require the agent, manager or other proper 
officer of such bank, society or other institution 
to pay the deposit to him forthwith, notwith¬ 
standing anything in any rules of the bank, 
society or other institution and when any money 
has been paid by such bank, society or other ins¬ 
titution in compliance with such requisition, no 
person shall have any claim against the bank. 


society or other institution in respect of such 
money” ; 

{Hi) in clause (4) after the words “cause the 
moveable proiiierty to be sold by public auction” 
the words “and may convert into money any 
cash certificates (including post office cash certi¬ 
ficates, defence savings certificates and national 
savings certificates)” and after the w^ords “pro- 
ceeds of the sale” the words "or conversion” shall 
be inserted ; 

(iv) clause {?) and the Explaiiations shall 
be omitted and clause (S) shall be renumbered 
(T); 

(1*1 in clause (7) as so renumbered the words 
"or the Standing Committee of Adjustment os 
tbe case may be” shall be omitted and after the 
words “a deceased person” tbe words "or de¬ 
serter” shall be inserted. 

Substitulion of new scc’ 3. For section 116 

for section 116, of the Indian Army 
Yin 0 } mi. 

ing sections shall be substituted, namely :— 

i4pp?icn/ion 0 /116, The provisions 
lU and 115 to lunatics, of sections 114 and 115 

shall, so far as they can 
be made applicable, apply in tbe caso of a person 
subject to this Act, not being an Indian com. 
missioned officer, who, notwithstanding anything 
contained in the Indian Lunacy Act, 1912 (IV 
of 1912), is ascertained in the prescribed manner 
to be insane, or, who, being on active service, is 
officially reported missing, as if he had died on 
tbe day on which bis insanity is so ascertained^ 
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or, as the case may be, on the day on which he 
is officially reported missing ; 

Provided that in the case of a person so re¬ 
ported missing no action shall be taken under 
clauses (2) to (5), inclusive, of section 114 until 
such time as such person is officially presumed 


to be dead. 

116A. The provisions of sections 116B to 1161, 
Proferty of Indian inclusive, shall apply to 
commissioned officers the disposal of the pro- 
V.'h 0 die or desert. com- 

missioned officers subject to this Act, who die or 
desert. 

116B. (l) On the death or desertion of an 
Powers of Committee Indian commissioned 
of Adjustment. officer, a Committee of 

Adjustment appointed in this behalf in the 
manner prescribed (hereinafter referred to as the 
Committee) shall, as soon as may be, subject to 
the rules made in this behalf under this Act,— 
(a) secure all the moveable property belong¬ 
ing to the deceased or deserter, that is in camp 
or quarters, and cause an inventory thereof to be 
made, and ascertain and draw the pay and al- 
lawances, if any, due to him ; and 

(h) ascertain the amount, and provide for the 
payment, of the regimental and other debts in 
camp or quarters (if any) of the deceased or 
deserter. 


(2) In the case of a deceased Indian com¬ 
missioned officer whose repressntative, widow (if 
any) or next of kin has given security to the 
satisfaction of the Committee for the payment 
of the regimental ^and other debts in camp or 
quarters (if any) of the deceased, the Committee 
shall deliver any property received by it under 
sub-section (1) to that representative, widow or 
next of kin, as the case may be, and shall not 
further interfere in relation to the property of the 
deceased. 


(3) In the case of a deceased Indian commis¬ 
sioned officer, the Committee, save as may be 
prescribed, shall, if it appears to it necessary for 
the payment of regimental and other debts in 
camp or quarters and the expenses, if any, in¬ 
curred by the Committee, and may, in any other 
case, collect all moneys left by the deceased in 
any bank (including any post office savings 
bank, co-operative bank or society or any other 
institution receiving deposits in money, however 
named) and for that purpose may require the 
agent, manager or other proper officer of such 
bank, society or other institution to pay the 
moneys to the Committee forthwith, and such 
agent, manager or other officer shall be bound 
to comply with the requisition notwithstanding 
anything m any rules of the bank, society or 
other institution, and when any money has been 
paid by a bank, society or other institution in 


compliance with the requisition under this sub¬ 
section, no person shall have a claim against the 
bank, society or other institution in respect of 
such money. 

(4) In the case of a deceased Indian com¬ 
missioned officer whose estate has not been dealt 
with under sub-section (2) and in the case of a 
deserter, the Committee, subject to any rules 
made in this behalf under this Act, shall, for the 
purpose of paying the regimental and other debts 
in camp or quarters, and may in any other case, 
sell or convert into money the moveable pro¬ 
perty of the deceased or deserter. 

(5) The Committee shall, out of the moneys 
referred to in sub-sections (3) and (4), pay the 
regimental and other debts in camp or quarters 
(if any) of the deceased or deserter. 

(6) In the case of a deceased Indian com¬ 
missioned officer the surplus (if any) shall be re¬ 
mitted to the prescribed person. 

(7) In the case of an Indian commissioned 
officer who is a deserter the surplus (if any) shall 
be forthwith remitted to the prescribed person 
and shall, on the expiry of three years from the 
date of his desertion, be forfeited to the Central 
Government unless the deserter shall in the 
meantime have surrendered or been apprehended: 

Provided that the prescribed person may pay 
the whole or such part of the surplus as he may 
deem proper to the wife or children or other 
dependents of the commissioned officer. 

(8) If in any case a doubt or difference arises 
as to what are the regimental and other debts in 
camp or quarters of a deceased officer or deserter 
or as to the amount payable therefor, the decision 
of the prescribed person’shall be final and shall 
be binding on all persons for all purposes. 

(9) For the purpose of the exercise of its 
duties under this section, the Committee shall 
to the exclusion of all authorities and persons 
whomsoever, have the same rights and powers 
as if it had taken out representation to the de¬ 
ceased, and any receipt given by the Committee 
shall have effect accordingly. 

1160 . ( 1 ) Notwithstanding anything contain. 

Pozcer of Central Administrator 

Government to hand General's Act, 191.3 (m of 
over the estate of a 1913), an Administrator 

-‘-pose 

ral. aoy manner in relation 

^ to any property of a deceased 

Indian commissioned ofiScer which has been 
dealt with under the provisions of section 116 B 
except in so far as he is expressly required or 

provisions con¬ 
tained m this Chapter. 

(2) The Central Government may at any 
time and in such circumstances as it thinks fib 
direct that the estate of a deceased Indian com. 
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missioned ofticer shall be handed ovet by the 
Committee to the Administrator General of a 


Province for administration and thereupon the 
Committee shall mabe over the estate to such 
Administrator General. 

i3J Where under this section any estate is 
banded over to the Administrator General he 
shall administer the estate in accordance with 
the provisions of the Administrator General’s 
Act, 1913 (III of 1913) : 

Provided that the regimental and other debts 
in camp or (juarters of the deceased officer (if 
any) shall be paid in priority to any other debt 


due by him. 

f4J The Administrator General shall pay the 
surplus, if any, remaining in bis hands after dis¬ 
charging all debts and charges, to the heirs of 
the deceased and, if no heir is traceable, shall 
remit such surplus to the prescribed person in 
the prescribed manner. 

(5) The Administrator General shall not 
charge in respect of his duties any fee exceeding 
three per cent, of the gross amount coming to 
or remaining in his hands after payment of 
the regimental and other debts in camp or 
quarters. 

116D. On receipt of the surplus referred 

Disposal of sitr- to in sub-section (6) of 
plus hn the prescrib- section 11GB or sub-section 
cd verson. ( of section U6C, the pie. 

scribed person shall proceed as follows:_ 

(i^Jlfhe knows of a representative of the 
deceased, he shall pay the surplus to that re- 
presentative. 

(2) If he does not know of any such represen. 


tative, he shall publish every year a notice in 
the prescribed form and manner for six consecu- 
tive years. If no claim to the surplus is made 
by a representative of the deceased within six 
months after the publication of the last of such 
notices, the prescribed person shall deposit the 
surplus together with any income or accumula¬ 
tion of income accrued therefrom to the credit 
of the Central Government : 

Provided that such deposit shall not bar the 
claim of any person to such surplus or any piart 
thereof. 

IIGE. Where any part of the estate of a 
Disposalofeffects deceased Indian commis- 
not inomy. sioned officer consists of 

effects, securities or other property not convert¬ 
ed into money, the provisions of section 116B and 


section 116D w’ith respect to paying the surplus 
shall, save ns may bo prescribed, extend to the 
delivery, transmission or transfer of such etfects, 
securities or property, and the prescribed person 
shall have the same power of converting the 

same into money as a representative o1 the 
deceased. 


116F. Properly deliverable and money paya- 

Disposal of certain representative of 

property ivithout a deceased Indian commis. 
prodtiction vf pro- sioned officer under section 

116B or section 116D may, 
if the total amount or value thereof does not 
exceed five thousand rupees, and, if the prescrib. 
ed person thinks fit, be delivered or paid to any 
person appearing to him to be entitled to receive 
it or to administer the estate of the deceased, 
without requiring the production of any probate, 
letters of administration, succession certificate or 
other such conclusive evidence of title. 

IKlG. Any payment of money or delivery, 

Dischargeofcom~ Application, sale or other 
prescribed disposition of any property 
T^rson and iho or money made, or purport- 

ed to be made, by the Com¬ 
mittee or the prescribed person in good faith in 
pursuance of section HGB, section 116D, sec¬ 
tion IICK or section 116F shall be valid and shall 
be a full discharge to the Committee or the 
prescribed person, as the case may be, and. to 
the Crown from all further liability in respect of 
that money or property; hut nothing heroin con¬ 
tained shall affect the right of any executor or 
administrator or other representative, or of any 
creditor of the deceased officer against any person 
to whom such payment or delivery has been 
made. 


116H. Any property coming under sec- 
Property in the tion 116B or under sub¬ 


section (:/; of section 1160 
into the hands of the Com¬ 
mittee or the prescribed 
person shall not, by reason 
of so coming, be deemed to 
be assets or effects at the 
place in which that Com¬ 
mittee or the prescribed person is stationed and 
it shall not be necessary by reason thereof that 
representation be taken out in respect of that 
property for that place. 


hands of the Corn- 
viittee or the pre^ 
scribed person not 
to be assets at trie 
place tehcro the 
Covimitlec or the 
presented person ts 
stationed. 


1161. After the Committee has deposited with 
Saving of lights the prescribed person the 
of reprcsentaliie. surplus of the property of 

any deceased officer under sub-section (6) of 
section llGB, any representative of the deceased 
or any Administrator General, shall, as regards 
any piroperty of the deceased not collected by 
the Committee and not fermiug part of the 
aforesaid surplus, have the same rights and 
duties as if section 11GB had not been enacted. 


116J. The provisions of sections 116B to 1161 
Apylicationof sec- shall, SO far as they can be 
ions JioB toiieito made applicable, apply in 
uaa/ics, etc. Indian oom- 

nissioued officer who, notwithstanding anything 
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contained in the Indian Lunacy Act, 1912 
(iv of 1912), i3 ascertained in the prescribed 
manner to be insane, or who, being on active 
service, is officially reported missing, as if he had 
died on the day on which his insanity is so 
ascertained or, as the case may be, on the day 
on which he is officially reported missing : 

Provided that in the case of an .officer so 
reported missing no action shall be taken under 
sub-sections (2) to (5) of section 116B or under 
section 1160 until such time as he is officially 
presumed to be dead. 

116K. When an Indian commissioned officer 

, . ^ . / dies or deserts while on 

■StindZg Committ/e active service, the references 
oj Adjustment when in the foregoing provisions 
officers die or desert of this Chapter to the Com- 
svhile on active \)q construed as 

references to the Standing 
'Committee of Adjustment, if any, appointed in 
this behalf in the manner prescribed. 

Interpretation. 116L. For the purposes of 
this Chapter— 

(1) the expression ‘regimental and other 
debts in camp or quarters’ includes money due 
as military debts, namely, sums due in respect 
of, or of any advance in respect of— 

(a) quarters; 

(b) mess, band, and other regimental accounts; 

(c) military clothing, appointments and equip, 
snents, not exceeding a sum equal to three 
months’ pay of the deceased, and having become 
due within eighteen months before his death; 

(2) ‘representation’ includes probate and 
letters of administration with or without the 
will annexed, and a succession certificate, consti¬ 
tuting a person the executor or administrator of 
the estate of a deceased person or authorising 
him to receive or realize the assets of a deceased 
person; 

(3) ‘representative’ means any person who 
has taken out representation but does not in¬ 
clude an Administrator General.” 

Afnendment of sec 4. In section 126 of 
<io» J26, Act XIV of the Indian Air Force Act, 

1932,— 

(i) in the opening paragraph for the word 
“rules” the word “provisions” shall be substituted 
and after the words "this Act” the words, "not 
being an officer or warrant officer of the Indian 
Air Force,” shall be inserted; 

(ii) for clause (2) the following clause shall 
be substituted, namely :— 

**(2) In the case of a deceased person who 
has left in a bank (including any post office 
savings bank, co-operative bank or society or any 
other institution receiving deposits in money, 
however named) a deposit not exceeding one 
thousand rupees, the commanding officer may, 
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if he thinks fit, require the agent, manager or 
other proper officer, of such bank or other insti¬ 
tution to pay the deposit to him forthwith, 
notwithstanding anything in any rules of the 
bank of the other institution and when any 
money has been paid by such bank or other 
institution in compliance with such requisition, 
no person shall have any claim against the 
bank or the other institution in respect of such 
money”; 

(Hi) in clause (4) after the words "cause the 
moveable property to be sold by public auction” 
the words "and may convert into money any 
cash certificates (including post office cash certi¬ 
ficates, defence savings certificates and national 
savings certificates)” and after the words “pro¬ 
ceeds of the sale” the words "or conversion”, 
shall be inserted; 

(iv) clause (7) and the Explmations shall be 
omitted and clause (8) shall be renumbered (7); 

(v) in clause ('?'j as so renumbered the words 
"or the Standing Committee of Adjustment, as 
the case may be” shall be omitted and after the 
words "a deceased person” the words "or 
deserter” shall be inserted. 

Substitution of new 5. For section 128 of 
sections for section 128, the Indian Air Force Act. 
Act XIV of 1932. the following sec¬ 

tions shall be substituted, namely :— 

— "128. The provisions of sections 126 and 127 

Application of sec shall, so far as they can 
tions 126 and 127 to be made applicable, apply 
lunatics, etc. ^ person 

subject to this Act (not being an officer or war¬ 
rant officer of the Indian Air Force) who not- 
withstanding anything contained in the Indian 
Lunacy Act, 1912 (iv of 1912) is ascertained in 
the prescribed manner to be insane, or, who, 
being on active service, is officially reported 
missing, as if he had died on the day on which 
his insanity is so ascertained, or, as the case 
may be, on the day on which he is officially 
reported missing; 

Provided that in the case of a person so 
reported missing, no action shall be taken under 
clauses (2) to (6) inclusive of section 126 until 
such time as such person is officially presumed 
to be dead. 

128A. The provisions of sections 128B to 1281 

Properly of officers shall apply to the dis. 
of ike Indian Air Force posal of the property 
«.J.o die or desert. the officers and war- 

rant officers of the Indian Air Force who die or 
desert. 

128B. (1) On the death or desertion of an 

Powers of Committee officer or warrant officer 
of Adjustment, of the Indian Air Force, 

a Committee of Adjustment appointed in this 
behalf in the manner prescribed (hereinafter 
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referrel to as the Committee) shall, as soon as 
may be, subject to the rules made in this behalf 
under this Act,— 

(a) secure all the moveable property belong¬ 
ing to the deceased or deserter, that is in camp 
or (juarters, and cause an inventory thereof to 
be made, and ascertain and draw the pay and 
allowances, if any, due to him; and 

(h) ascertain the amount, and provide for 
the payment, of the service and other debts in 
camp or quarters (if any) of the deceased or 
deserter. 

( 2) In the case of a deceased officer or 
warrant officer whose representative, widow (if 
any) or next of kin has given security to the 
satisfaction of the Committee for the payment of 
the service and other debts in camp or quarters 
(if any) of the deceased, the Committee shall 
deliver any property received by it under sub¬ 
section (1) to that representative, widow or next 
of kin, as the case may be, and shall not further 
interfere in relation to the property of the de- 
ceased. 

(3) In the case of a deceased officer or 
warrant officer, the Committee, save as may be 
prescribed shall, if it appears to it necessary for 
the payment of service and other debts in camp 
or quarters and the expenses, if any, incurred 
by the Committee, and may, in any other case, 
collect all moneys left by the deceased in any 
bank (including any post office savings bank, 
co-operative bank or society or any other insti¬ 
tution receiving deposits in money, however 
named) and for that purpose may require the 
agent, manager or other proper officer of such 
bank, society or other institution to pay the 
moneys to the Committee forthwith, and such 
agent, manager or other officer shall be bound 
to comply with the requisition notwithstanding 
anything in any rules of the bank or other 
institution; and when any money has been paid 
by a bank or other institution in compliance 
with the requisition under this sub-section, no 
person shall have a claim against the bank or 
other institution in respect of such money. 

(4:) In the case of a deceased officer or 
warrant officer whoso estate has not been dealt 
with under sub-scction (2) and in the case of a 
deserter the Committee, subject to any rules 
made in this behalf under this Act, shall, for the 
purpose of paying the service and other debts in 
camp or quarters, and may, in any other case, 
sell or convert into money the moveable pro- 
perty of the deceased or deserter. 

(5) The Committee shall, out of the moneys 
referred to in sub-sections {3) and (4), pay the 
service and other debts in camp or quarters (if 
any) of the deceased or deserter. 

(G) In the case of a deceased officer or 


warrant officer, the surplus (if any) shall be 
remitted to the prescribed person. 

(7) In the case of au officer or warrant officer- 
who is a deserter, the surplus (if any) shall be 
forthwith remitted to the prescribed person and 
shall, on the expiry of three years from the date 
of his desertion, be forfeited to the Central 
Government unless the deserter shall in the 
meantime have surrendered or been apprebendedr 


Provided that the prescribed person may pay 
the whole or such part of the surplus as he may 
deem proper to the wife or children or other 
dependents of the officer or warrant officer. 

(8) If in any case a doubt or difference arises 


as to what are the service and other debts ia 
camp or quarters of a deceased officer or deserter 
or as to the amount payable therefor, the deci¬ 
sion of the prescribed person shall be final and 
shall be binding on all persons for all purposes. 

(9) For the purpose of the exercise of its 
duties under this section, the Committee shall, 
to the exclusion of all authorities and persons 
whomsoever, have the same rights and powers 
as if it had taken out representation to the 
deceased, and any receipt given by the Com¬ 
mittee shall have effect accordingly. 

128C. (1) Notwithstanding anything con¬ 


tained in the Administrator 
General’s Act, 1913 (III of 
1913), an Administrator 
General shall not interpose 
in any manner in relation to 
any property of a deceased 
officer or warrant officer which has been dealt 


Poiccrs oj Central 
Govertvnent to hand 
over the e6la(e of a 
deceased officer to 
Administrator 
General. 


with under the provisions of section 123B except 
in so far as he is expressly required or permitted 
to do so by or under the provisions contained ia 
this Chapter. 

(2) The Central Government may at any 
time and in such circumstances as it thinks fit 
direct that the estate of a deceased officer or 
warrant officer shall be handed over by the 
Committee to the Administrator General of 
Province for administration and thereupon the 
Committee shall make over the estate to sucb 
Administrator General. 

(3) Where under this section any estate ia 
handed over to the Administrator General, he 
shall administer the estate in accordance with 
the provisions of the Administrator General*a 
Act, 1913 (in of 1913) : 

Provided that the service and other debts in 
camp or quarters of the deceased officer (if any) 
shall be paid in priority to any other debt due 
by him. 

{4) The Administrator General shall pay the 
surplus, if any, remaining in his hands after dis- 
charge of all debts and charges, to the heirs of 
the deceased and, if no heir is traceable, ehall 
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remit such surplus to the prescribed person in 
the prescribed manner. 

(6) The Administrator General shall not 
charge in respect of his duties any fee exceeding 
three per cent, of the gross amount coming to 
or remaining in his hands after payment of the 
service and other debts in camp or quarters. 

128D. On receipt of the surplus referred to 

Disposal of sur- in sub-section ( 6) of sec- 
plus by the pres- tion 128B or sub section 
cribcd person. q£ section 1230, the pres¬ 

cribed person shall proceed as follows ;— 

(1) If he knows of a representative of the 
deceased, he shall pay the surplus to that repre¬ 
sentative. 

(2) If he does not know of any such repre¬ 
sentative, be shall publish every year a notice in 
the prescribed form and manner for six conse¬ 
cutive years. If no claim to the surplus is made 
by a representative of the deceased within six 
months after the publication of the last of such 
notices, the prescribed person shall deposit the 
surplus together with any income or accumula¬ 
tion of income accrued therefrom to the credit 
of the Central Government : 

Provided that such deposit shall not bar the 
claim of any person to such surplus or any part 
thereof. 


128E. Where any part of the estate of a 
Disposal of effects deceased officer or warrant 
not money. officer consists of effects, 

securities or other property not converted into 
money, the provisions of section 128B and sec¬ 
tion 128D with respect to paying the surplus 
shall, save as may be prescribed, extend to the 
delivery, transmission or transfer of such effects, 
securities or property, and the prescribed person 
shall have the same powder of converting the 

same into money as a representative of the 
deceased. 

128F, Property deliverable* and money pay- 
Disposal of certain to the representative 
property without of a deceased officer or 

taufetT'' «°der sec. 

tion 128B or section 128D 

may, if the total amount or value thereof does 

not exceed five thousand rupees, and, if the 

prescribed person thinks fit, be delivered or paid 

to any person appearing to him to be entitled 

to receive it or to administer the estate of the 

deceased without requiring the production of 

any probate, letters of administration, succession 

certificate or other such conclusive evidence of 
title. 


128G. Any payment of money or deliv 

Discharge of Com- application, sale or o 
mittee, prescribed disposition of any prom 

or money made" or" 
ported to be made by 


hands of the Com 
mittee or the pres¬ 
cribed person not to 
be assets at the place 
where the Committee 
or the prescribed per¬ 
son is stationed. 


Committee or the prescribed person in good faith 
in pursuance of section 128B, section 128D, sec¬ 
tion 128E or section 12SF shall be valid and shall 
be a full discharge to the Committee or the 
prescribed person, as the case may be, and to 
the Crown from all further liability in respect 
of that money or property; but nothing herein 
contained shall affect the right of any executor 
or administrator or other representative or of 
any creditor of the deceased officer or warrant 
officer against any person to whom such pay¬ 
ment or delivery has been made. 

■128H. Any property coming under section 12SB 

Property in the or under sub-'section of 

section 128C into the hands 
of the Committee or the 
prescribed person shall not, 
by reason of so coming, be 
deemed to be assets or 
effects at the place in which 
that Committee or the prescribed person is sta- 
tioned and it shall not be necessary by reason 
thereof that representation be taken out in res- 
pect of that property for that place. 

1281. After the Committee has deposited with 

Saving of rights the prescribed person the 
of representative. of the property of 

any deceased officer or warrant officer under 
sub-section (6) of section 12SB any representa¬ 
tive of the deceased or any Administrator Gene¬ 
ral, shall, as regards any property of the de¬ 
ceased not collected by the Committee and not 
forming part of the aforesaid surplus, have the 
same rights and duties as if section 128B had 
not been enacted. 

128J. The provisions of sections 128B to 1281 

Application of sec- shall, so far as they can be 
tionsi28B to 1281 made applicable, apply in 
to lunatics, etc. the case of an officer or 

warrant officer of the Indian Air Force, who 

nothwithstanding anything contained in the 

Indian Lunacy Act, 1912 (iv of 1912), is ascer. 

tamed in the prescribed manner to be insane, or, 

who, being on active service, is officially reported 

missing, as if he had died on the day on which 

his insanity is so ascertained or, as the may be 

on the day on which he is officially reported 
missing : 

Provided that in the case of an officer or 
warrant officer so reported missing no action 
shall be taken under sub-sections (2) io (5) of 
section 128B or under section 128C until such 
time as he is officially presumed to be dead. 

128K. When an officer or warrant officer dies 
Appointment of or deserts while on active 

service, the references in the 
foregoing provisions of this 
Chapter to the Committee 
shall be construed as refe- 


Standing Committee 
of Adjustment when 
officers die or desert 
while on active 
service. 
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rencea to the Standing Committee of Adjustment, 
if any, appointed in this behalf in the manner 
prescribed. 

Interpretation. 128L. For the purposes of 
this Chapter— 

(1) the expressicn ‘service and other debts 
in camp or quarters’ includes money due as air 
force debts, namely, sums due in respect of, or 
of any advance in respect of— 

(a) quarters; 

(h) mess, band, and other service accounts; 

(c) air force clothing, appointments and 

equipments, not exceeding a sum equal to three 
months* pay of the deceased, and having become 
due within eighteen months before his death. 

(2) ‘representation’ includes probate and 
letters of administration with or without the 
will annexed, and a succession certihcate, con. 
stituting a person the executor or administrator 
of the estate of a deceased person or authorising 
him to receive or realize the assets of a deceased 
person; 

(3) ‘representative’ means any person who 
has taken out representation but does not in- 
elude an Administrator General.” 

, «■ I" ‘f, 

Act III of 1923. General s Act. J913.— 

(i) to section 15, after the words and figures 
“Regimental Debts Act, 1693” the words and 
figures “the Indian Army Act, 1911 (viii of 
1911) or the Indian Air Force Act, 1932 (XlV of 
1932)” shall be added; 


(ii) in section 16, after the words and figures 
“the Regimental Debts Act, 1893” the words 
and figures " the Indian Army Act, 1911 (vlii of 
1911) or the Indian Air Force Act, 1932 (xiv of 
1932)” shall be inserted; and 

(Hi) in section 17,— 

(a) after the words and figures “the Regi¬ 
mental Debts Act, 1893”, at both places where 
they occur, the words and figures "the Indian 
Army Act, 1911 or the Indian Air Force Act, 
1932” shall be inserted, and 

(h) after the words “subject to the Army Act 
or the Air Force Act” the words and figures “or 
of an Indian commissioned officer subject to 
the Indian Army Act, 1911 (VllI of 1911) or 
of an officer or warrant officer of the Indian 
Air Force subject to the Indian Air Force Act, 
1932 (XIV of 1932)” shall be inserted. 

Notes:—The object of this amending Act U to ensure 
the speedy disposal of estates of Indian Commissioned 
Officers of tbo Indian Army and Officers and Warrant 
Officers of the Royal Indian Air force, and to obviate 
as far as possible the necessity of widows and next of 
kin of such personnel having to apply to more than one 
Court of civil jurisdiction in order to realise assets of an 
estate which are widely distributed owing to the 
nomadic existence of Army Ollicers. Consequently the 
amending Act prescribes a procedure similar to that 
which is applied to British forces for more than 
50 years with success. The amending Act also provides 
for the constitution of a Committee of Adjustment to 
act in place of the commanding officer for the admluis* 
tration and disposal of moveable property of Indian 
Commiesioned Officers, The Act also codifies the powers 
and responsibilities of such committees. 


Act No. XVIII of 1948 

e 

The Protective Duties Continuation Act, 1948. 

[Reed. G. G’a assent on 3lBt March, 1948.1 

An Act to extend the date 211 ) to which certain duties characterised as protective in the 
First Schedule to the India7i Tariff Act, 1934, shall have effect and further to amend the 
Sugar Iiidustry (Protection) Act, 1932. 


Whereas it is expedient to extend the date 
up to which certain duties characterised as pro¬ 
tective in the First Schedule to the Indian 
Tariff Act, 1934 (xxxil of I93i), shall have 
effect, and further to amend the Sugar Indus¬ 
try (Protection) Act, 1932 (Xlll of 1932), for the 
purpose hereinafter appearing; 

It is hereby enacted as follows:— 

Notes :— The object of the Act is to continue proteo* 
tion for a further period of one year, i. e. upto 31-3- 
1949, in respect of Sugar, Magnasium chloride, calcium 
chloride, biebromatos, silk, artificial silk and silver 
thread and wire; to continue protection at revised rales 
upto 31*S‘1949 on certain catagories of alloy, tool or 
special steel and to keep in force upto 81-3-1949 the 
whole of Sugar Industry by (Proteotion) Act, 1932 which 
ceases to operate after 31*3-1948. 

1, This Act may be called the Protective 

Short title. Duties Continuation Act, 

1948. 


Aviendmentof 2. In the First Schedule 
First Scheduh to Act to the Indian Tariff Act, 
XXXII of 1934 . 1934_ 

(i) In items Nos. 17, 28 (5), 28 (l5), 28 (17). 46, 
46 (1), 47, 47 (I), 43, 48 (l), 48 (4). 48 (6), 48 (7), 
48 (lO) and G1 (6) in the column headed “Dura¬ 
tion of protective rates of duty”, for the figures 
“1948” wherever they occur, the figures **1949” 
shall be substituted. 

(ii) In items Nos. G3 (2) and 63 (3) in the 
column headed “Name of article** for the words 
and brackets “(other than alloy, tool or epeoial 
steel)**, the words and brackets “[other than 
alloy, tool or special Steel specified in item 
NO. 63 (30) 3” shall be substituted. 

(iii) For item No. 63 (30) the following item 
shall be substituted, namely:— 

“03 (SO) Rods or bars of alloy, tool or special 
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steel of the following categories, but excluding 
precision ground and polished bars, bright drawn 
bars, blue reeled bars and silver steel finish 
bars:— 

(1) High speed steel containing more than 13 
per cent, tungsten, 

(2) Stainless and heat resisting steel contain¬ 
ing more than 11 per cent, chromium, 

(3) Other alloy steels not included in category 
(i) or (ii) containing any of the following;— 

(i) 0.40 per cent, or more of chromium or 
nickel; 

(ii) 0.10 per cent, or more of molybdenum, 
tungsten or vanadium; or 


(iii) 10*00 per cent, or more of manganese. 

(a) of British Manufacture Protective 30% 

ad vaL Mar¬ 
ch Slat, 1949. 

(b) not of British Manufacture Protective 42% 

ad val. Mar¬ 
ch Slat, 1949, 

3. In the preamble and section 3 of the Sugar 
Amendment of Industry (Protection) Act, 
Preamble and sec- 1932, for the figures “l948” 
tion 3 of Act_ XIII wherever they occur, the 

figures “ 1949 ” shall be sub¬ 
stituted. 


Act No. XIX of 1948 

The Indian Tea Control (Amendment) Act, 1948. 

[Reed. G.G.*s assent on 3lst March, 1948,] 

An Act further to amend the Indian Tea Control Act, 1938 


Whereas it is expedient further to amend 
the Indian Tea Control Act, 1938 (viii of 1938), 
for the purposes hereinafter appearing; 

It is hereby enacted as follows:— 

1. (1) This Act may be called the Indian 

Short title and Tea Control (Amendment) 
commencement, . 1948. 

(S) It shall come into force on the 1st day of 
April. 1948. 

2. For sub-section (4) of section 1 of the 

Amendme7it of sec- Indian Tea Control Act, 

jQOD 1^38 (hereinafter referred to 

■ as “ the said Act ”), the fol- 

lowing sub. section shall be substituted, namely:— 
'*(4) It shall remain in force up to the Slab 
day of March, 1950.” 

Ho1rtZ%1r:} 3 . in section 2 of the 
1938, said Act,— 

(a) for clause (g) the following clause shall 

be substituted, namely;_ 

*(g) “standard export figure” means such 
quantity as the Central Government may by 
notification in the official Gazette specify.*; 

(b) in clauses (h) and (i) for the words 
Camellia Thea (Linn)” wherever they occur, 

the words * Thea sinensis** shall be substituted. 
Amendment of sec- 4, To section 11 of the 

following shall 

„ * be added, namely;— 

or 

(e) taken as part of the personal baggage of 
a passenger.’* 

Amendment of sec¬ 
tion 12, Act VIII of 

U -Ai a 

be omitted. 

6. In sub section (l) of 
section 14 of the said 
Act.— 


5. Sub-section (4) oi sec- 
tion 12 of the said Act shall 


Amendment 0f sec¬ 
tion 14, Act VIII of 
1938, 


(a) for the words and figures “under the 
Indian Tea Control Act, 1933”, the words and 
figures "before the ist day of April. 1948” shall 
be substituted; and 

(b) for the W'ords “within oue year from the 
commencement of this Act”, tbe words "on 
application made within six months from the 
said date”.shall be substituted. 

Amendment of sec- rj gg of the 

tion 26, Act VIII of . , 

said Act, 


“ 1943 ” the figure 


"1948” 


2938. 

(a) for the figure 
shall be substituted; 

(b) for the proviso, the following shall be sub¬ 
stituted, namely: — 

"Provided that this section shall apply to the 
replacing of tea areas by planting new areas, but 
nothing in this section shall prohibit — 

(a) the infilling or supplying of vacancies on 
land planted with tea on or before the 3lst day 
of March, 1948 or tbe replanting of tea upon — 

(i) land planted with tea on or before the 3isfc 
day of March, 1943 from which the original 
bushes have been uprooted, or 

(ii) land planted with tea on or before the 
31st day of March, 1946 from which the original 
bushes have been uprooted; or 

(b) the replacing of tea areas which are worn 
out on or before the 31st day of March 1948, by 
planting tea on area not planted with tea to the 
same extent but not exceeding five per cent, in 
each year of the total permissible acreage of the 
tea estate as on or before the 31st day of March 
1948, subject to such replacement being accom¬ 
panied by simultaneous uprooting of the tea 
bushes in the area so replaced. 


Amendment of section 
27, Act VIII of 1938. 


8. In section 27 of the 
said Act, — 
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A. 1. B. 


! 1) \n sub sections (1) and (2), — 

(a) for the words “up to one-half of one per 
cent." tbe words “up to four per cent.” shall be 
substituted; 

(in for the figure “1013,” tbe figure “1918,” 
shall be substituted; and 

(c) the words beginning with “had the exten¬ 
sion” and ending with “by one-half of one per 
cent.” shall be omitted: and 

( 2 ^ in sub-section ( 3 ), for the figure “ 1943 “ 
the figure “10 j 8“ shall be substituted. 

9. In sub-section (1) oi section 28 of tbe said 
Amendment of f-ec- Act, for the figure “1943,” 
lion QS, Act ^ III of at both places w^here it 

occurs, the figure “1948“ 

shall be substituted. 

Amendment of see- 10. lo Sub SectiOD (1) of 

after clause (b)^ the follow*- 
ing shall be inserted, namely : — 


II 


or 


(c) has since been resumed by the lessor under 
the terms of any lease and no longer carries 
tea, t 

Amendment of see- 11. The proviso to sub- 
Hon 30, Act T'//J of section flJ oi section 30 of 

tbe said Act shall be omitted. 

Amendment of sec- 12. In section 33 of the 
twnSS, Act J III of said Act, the words, brae- 

kets and figures "sub-sec¬ 
tion (4) of section 12 or“ shall be omitted. 

13. In sub-section {Ij of section 40 of the said 

Amendment of see- Act, after the words “cease 
i'ion^O, Act V/II of to be imposed” the words 

^ ' “or if it considers it neces¬ 

sary so to do for any other reason" shall be 
inserted. 

Notes.—See Gazette of India, 1943, Part Y, pj^ge 265 
for the Statement of Objects and Reasons. 


Act No. XX of 1948. 

The Indian Finance Act, 1948. 

[Note: For Text of this Act, see page l — Ed ] 


Act No. XXI of 1948. 

The Indian Railways (Amendment) Act, 1948, 

[ Reed. G,.G.*s assent on 3rd April, 1948. ] 

An Act further to amend the Indian Bailxoays Act, 1S90. 


Whereas it is expedient further to amend 
the Indian Railways Act, 1890, for the purposes 
hereinafter appearing; 

It is hereby enacted as follow's :— 

A’'ofcs.—The object of the Amending Act is to extend 
the prox>rio vigore application of the Indian Railways 
Act, 1890 to all Etatos acceding to the Dominion of 
India. 

Short title, This Act may bo 

called the Indian Railways 
{Amendment) Act, 1948 . 

2. For subsection (2) of section 1 of the 

Amendment of Indian Railw’ays Act, 1890 

sf^c/wi 7, Act IX of (hereinafter referred to as 

“the said Act”), the follow'- 
mg sub section shall be substituted, namely :— 

(2) It e.xtends to the whole of India.” 

3. In clause (22) of section 3 of the said Act, 

words “Provincial 
'jsuo. ' Government,” the words 

, , "fii relation to a minor 

railw'ay wholly situate in an Acceding State, the 
Government of that State” shall be inserted. 


Amendment of 4. To section SA of the 
sectwn SA, Act IX said Act, the following words 

shall be added, namely:— 
“or the doing of anything on or to any works, 
lands or buildings vested in, or in the possession 
of, the Government of an Acceding State with- 
out the consent of that Government.” 

Ametidment of 5, In section 79 of the 
section 79, Act IX said Act, after the words “the 

Governinenti’* tbe words “or 


of 1$90. 


an Acceding State” shall be inserted. 

I«sc»7ion of new 6. After section 143 cf 
sccHoh 244 iu Act the said Act, the follow- 

of j 90. section shall be inserted, 

namely:— 

AppUcaiion of Act “144. In tbe application 
to Acceding Slates. of this Act to any Acceding 

State, references to the Provincial Government 
in clause (IS) of section 3 and in sections 11, 12 , 
61 and 83 shall bo construed as references to the 
Government of the Acceding State, and refer, 
cnees to an enactment in force in the provinces of 
India but not in force in the Acceding State shall 
bo construed as references to the corresponding 
law, if any, of that State.” 
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Act No. XXII of 1948 

The Indian Power Alcohol Act, 1948. 

[ Reed. G.-G.*s assent on 3rd April 1948, ] 

An Act to provide for the development of the power alcohol industry. 


Whebeas it is expedient in the public in¬ 
terest that the power alcohol industry should be 
developed under the control of the Central 
Government; 

It is hereby enacted as follows 

Short title, extent 1. (1) This Act may be 
<ind duraiian. called the Indian Power Al¬ 
cohol Act, 1948. 

(2) It extends to all the Provinces of India. 

(3) This Act or such portion thereof shall 
come into force in such area, and on such date 
as the Central Government may, by notification 
in the official Gazette, specify in this behalf. 

Declaration as to 2. It is hereby declared 
expediency of Cen- that it is expedient in the 
tral Government's public interest that the Cen- 

* tral Government should take 

under its control the development of the power 
alcohol industry, 


^definitions. this Act, • udIcs 

there is anything repugnan 
in the subject or context.— 

(a) molasses” means the heavy, dark-colourec 
residual syrup drained away in the final stagi 
of the manufacture of sugar by vacuum pans ii 
sugar factories either from sugarcane or by re 
fining gur, when such a syrup has fermentabL 
sugars (expressed as reducing sugars), but doe 
not include the final residual syrup left in thi 
manufacture of sugar by the open pan process ; 

(b) “petrol” means dangerous petroleum a 
defined in clause (b) of section 2 of the Petro 
leum Act, 1934 (XXX of 1934): 

(c) power alcohol" means ethyl alcohol con 
taming not less than 99'5 per cent, by volume o 
ethanol measured at sixty degrees Pahrenhei 
corresponding to 74'4 over proof strength. 

4. (1) No person shall manufacture power a) 

Prodicction of cohol from any substanc. 
P wer alcohol. Q^ber than molasses or sue! 

other substance as may be specified by the Cen 
tral Government. 

(2) If any dispute arises as to whether a 
flubstMoe IS or is not molasses, the decision 

by the Central Cover 
ment in this behalf, regarding such dispute shi 

be final and shall not be called in question 
any Court. 


Power to regulate 5* The Central GoVi 
produchon and dis- ment may regulate the 

0/ po... auction IJ 

.... power alcohol by any 

■tillery situated in any area in w'hich this sec 
IS for the time being in force. 


6, (l) The Central Government may, by 

Power to direct notification ill the official 

-use of power alcohol Gazette, direct that in such 
as moHve power. specified 

therein no petrol shall be sold or kept for sale 
except with an admixture of power alcohol. 

(2) The proportion of petrol and power 
alcohol in such mixture shall in any area and for 
any purpose be such as may from time to time 
be specified by the Central Government but such 
proportion of power alcohol in the case of mix¬ 
ture with petrol meant for use as motive power 
for any motor vehicle shall not be more than 
twenty-five per cent, or less than five per cent, 
by volume. 

(3) The power alcohol to be employed for 
such mixture shall be obtained from such dis¬ 
tilleries as may, from time to time, be specified 
by the Central Government. 

7. Whoever contravenes any of the provisions 

Penalty, of sections 4 and 6 or any 

order of the Central Government issued there¬ 
under shall be punishable wuth imprisonment 
which may extend to six months or with fine not 
exceeding one thousand rupees or with both, and 
in the case of a continued contravention with a 
further fine which may extend to one hundred 
rupees for every day during which the contra- 
vention is continued after convinction therefor. 


o. j-ne v^enirai Government may, by notifi- 
Delegation of cation in the official Gazette, 
povjers. ^ direct that any power con¬ 

ferred by this Act shall, subject to such condi¬ 
tions, if any, as may be specified in the direction, 
be exercisable also by_ 

(a) such officer or authority subordinate to 
the Central Government, or 

(b) such Provincial Government or such 

other officer or authority subordinate to a Pro¬ 
vincial Government 

as may be specified in the direction. 

9. All offences punishable under this Act or 
P/Mces (0 be any rule made thereunder 

^ f’ shall be bailable within the 

meaning of the Code of Criminal Procedure, 

1898 (V of 1898). 

10. (l) The Central Government may, by 
Power to mahe notification in the official 

Gazette, make rules for the 
purpose of carrying into effect the provisions of 
this Act. 

( 2 ) In particular and without prejudice to 

the generality of the foregoing powers, such 
rules may_ 
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(a) provide for the licensiog of the manu- 
factrro of power alcohol; 

(1) prescribe the specifications and tests in 
respect of the purity of power alcohol intended 
for admixture with petrol in order to ensure its 
suitability for use in motor vehicles; 

fcj fix the price at which power alcohol may 
be sold for the purpose of admixture with petrol ; 

(d) provide for imposing and collecting a 
duty of excise on power alcohol intended for 
admixture with petrol ; 

{e) prescribe conditions in respect to the 
transport and storage of power alcohol intended 
for admixture with petrol and for the manner 
in which the admixture is to be affected ; 

(j) prescribe the submission by a manufac¬ 
turer of power alcohol or importer or distributor 
of petrol of returns regarding the power alcohol 
and petrol manufactured, purchased, stored or 
sold, as the case may be ; 

{(j) provide for denaturing of power alcohol at 
the distilleries ; 


Ch) provide for any other matter which is to 
be or may be prescribed under this Act. 

{3) Rules made under this Act may provide- 
that any contravention of such rules shall render 
the offender liable on conviction to a fine not 
exceeding one thousand rupees. 

11. Notwithstanding anything contained in 
Power 0 / earemp- this Act, the Central Gov- 

ernment may, by notifica¬ 
tion in the official Gazette, declare that any of 
the provisions of this Act shall not apply to any 
case or class of cases. 

—“The Development of the Power Alcohol 
Industry is of national importance both from the point 
of view of using the molasses which would otherwise be 
wasted, and of creating in the country the nucleus of 
an industry which would be of importance in times of 
emergency. The utilisation of power alcohol would also 
reduce the price of sugar and reduce our dependence on 
petrol. It would however not be possible for most of the 
Provinces producing molasses to absorb their total pro¬ 
duction of power alcohol within their own limits, li is 
therefore necessary to adopt measures to utilise their 
surpluses in other provinces in which production will 
not be sufficient to meet their requiremenis. 


Act No. XXIII op 1948 


The Taxation on Income (Investigation 

[Reed. G.G.*s assent 
An Act to amend the Taxation on Income 

^VHEREAB it is expedient to amend the Taxa¬ 
tion on Income (Investigation Commission) Act, 
1947 (xxx of I0j7) for the purposes hereinafter 
appearing; 

It is hereby enacted as follows:_ 

ATo/es:—For statement of Objects and Reasons, see 
Gazatte of India, lOiy, Part V, page 113; For the 
Report of the Select Committee, see Gazette of India. 
1948, Part V, Page 249. 

1. This Act may be called the 'J'axation on 

S/jorf title. Income (Investigation Com¬ 

mission) (Amendment) Act, 1948. 

2. After subsection (2) of section 4 of tbe 

Avicndmcnf of sec' Taxation on Income (Inves- 

ixon^4. Act XXX of tigation Commission) Act, 

1947 (hereinafter referred to 
as the snid Act), the following sub-sections shall 
be added, namely:— 

*'(3) The Commission shall be appointed to 
act, in the first instance, up to the 3 l 3 t day 
of March, 1950, but tbe Central Government 
may extend its term of appointment for any 
period up to the 3lst day of March, 1951. 

(4f) The Central Government may appoint a 
Secretary to the Commission and such other 
Etafl as may be necessary.’* 

SiitsfiiwitoH of 3. For section 6 of the 
neto section for sec' said Act, the following sec- 
jion 5, Act XXX of tion shall be substituted, 

’ namely: — 


Commission) (Amendment) Act, 1948. 

on 12th April 1948.] 

(Investigation Commission) Act^ 194-7. 

“5. (1) The Central Government may at any 

Poxver of Central before the 30th day of 

Qovernvicnt to refer June 1948 refer to the Corn- 
cases for investiga- mission for investigation and 

report any case or points m 
a case which the Central Government has prima 
facie reasons for believing that a person bos to 
a substantial extent evaded payment of taxation 
on income, together with such material as may 
be available in support of such belief, and may 
at any time before tbe 30th day of June 1945 
apply to the Commission for tbe withdraxval of 
any case or points in a case thus referred and if 
the Commission approves of the withdrawal, no 
further proceedings shall thereafter be taken by 
or before tbe Commission in respect of the case 
or points so withdrawn. 

(2) The Commission may, after examining tbe 
material submitted by the Central Government 
with reference to any case or points in a case 
and making such investigation as it considers 
necessary, report to the Central Government that 
in its opinion further investigation is not likely 
to reveal any substantial evasion of taxation on 
income and on such report being made the 
investigation shall be deemed to be closed. 

(3) No reference made by the Central Govern, 
ment under sub-section fi), at any time before 
the 30tb day of June, 1948 shall be called in. 


1948 

queation, nor ahall the aufficiency of the material 
on which such a reference has been made be 
investigated in any manner by any Court. 

(4) If in the course of investigation into any 
case or points in a case referred to it under 
sub-section fij, the Commission has reason to 
believe— 

(a) that some person other than the person 
whose case is being investigated has evaded 
payment of taxation on income, or 

(b) that some points other than those referred 
to it by the Central Government in respect of 
any case also require investigation, 

it may make a report to the Central Govern¬ 
ment stating its reasons for such belief and, on 
receipt of such report, the Central Government 
shall, notwithstanding anything contained in sub¬ 
section (Ij, forthwith refer to the Commission 
for investigation the case of such other person or 
such additional points as may be indicated in 
that report.” 

Substitution of section 6 of the 

netu section for sec- said Act, the following sec- 
tion 6^ Act A%YA' of tion shall be substituted, 

namely:- 

“6. (1) The Commission shall have power to 

Powers of Com- require any person to prepare 
»?tissio7i. and furnish by a specified date 

written statements of accounts and affairs verified 
on oath and, if so required, also duly certified by 
a qualified auditor, giving information on such 
points and matters as may be specified; and any 
person so required shall notwithstanding any¬ 
thing in any law to the contrary be bound to 
comply with the requirements of the Commis- 
sion. 

(2) The Commission shall also have power to 
administer oaths, and shall have all the powers 
of a civil Court under the Code of Civil Proce¬ 
dure, 1908 (v of 1908), for the purposes of taking 
evidence on oath, enforcing the attendance of 
witnesses and of persons whose cases are being 
investigated, compelling the production of docu¬ 
ments and issuing commissions for the examina¬ 
tion of witnesses. 

(3) If in the course of any investigation it 
appears to the Commission to be necessary to 
examine any accounts or documents or to 
interrogate any person or obtain any statements 
from any person, the Commission may authorise 
any income-tax authority not below the rank of 
an Incom^tax Officer (hereainafter referred to 
as the authorised official”) in that behalf, subject 
to such directions as may be issued by the 
Commission from time to time, and the authori. 
aed official shall examine the accounts or docu¬ 
ments, interrogate the person or obtain the 
statements from the person; 

Provided that the authorised official shall in 
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the discharge of his duties be entitled to employ 
such ministerial and subordinate executive staff 
as he may consider necessary. 

(4) The authorised official shall subject to 
the direction of the Commission have the same 
powers as the Commission under sub-sections (1) 
and (2), and any person having charge or 
custody of accounts or documents required to be 
examined shall notwithstanding anything in any 
law to the contrary be bound to produce them 
to the authorised official and to give to such 
official any information in respect thereof which 
be may require; and any person interrogated by 
the authorised official or called upon by him to 
make or prepare a statement or furnish informa- 
tion shall notwithstanding anything in any law 
to the contrary be bound to comply with his 
directions and answer all questions relating to 
the case put to him by such official. 

(5) If any person whose case or the points in 
whose case is or are being investigated by the 
Commission refuses or fails to attend in person, 
in compliance with a notice in that behalf duly 
served upon him or to give any evidence or to 
answer questions or to produce documents or to 
prepare and furnish statements when called 
upon to do so, the Commission may, if satisfied 
that the refusal or failure was wilful, close the 
investigation of the case and proceed to draw up 
its report on the case or on the points to the 
best of its judgment and may in its discretion 
also direct that such sum as it may specify in 
the direction shall be recovered from the person 
by way of penalty for the refusal or failure, 
without prejudice to any penalty under the 
Indian Income-tax Act, 1922 (XI of i922), and 
thereupon the sum so specified shall be recover¬ 
able as if the direction were given under sub¬ 
section ('ij of section 46 of the Indian Income-tax 
Act, 1922 (xi of 1922), by the Income-tax Officer 
having jurisdiction to assess the person.” 

^ Notes.—The clause gives the Commission power to 

impose penalty on obstructive or evasive assesses in 

addition to the authority given to them to draw adverse 
inferences. 

If in any proceedings before an authorised 

official any person whose case or the points in 

whose case is or are being investigated refuses 

or fails to attend in person or to produce or 

cause to be produced accounts or documents or 

to answer questions or to prepare statements or 

to furnish information when called upon to do 

so, the authorised official shall report such 

refusal or failure to the Commission, and there- 

upon the provisions of sub-section (6) shall 

apply as if the refusal or failure took place in 

the course of the investigation by the Commis¬ 
sion itself. 

(7) The Commission and, subject io thedirec- 



78 Acts 


The Taxation on Income etc. Act, 1948 


A. I. R. 


tion of the Comraission, aoy authorised official 
may make such enquiries in such manner as it 
nr Le may deem fit and obtain statements on 
oath from any person who is considered likely 
to be in possession of any information or docu¬ 
ment relevant to the case or points in the case 
referred to the Commission or is in the opinion 
of the Commission likely to be reported by it to 
the Central Government for reference under the 
provisions of sub section of section 5; and 

for the purposes of these enquiries, the Commis¬ 
sion and the authorised official shall have all the 
powers conferred on them by sub-sections ("7 X 
{2), (3) and (4). 

(8) All materials gathered by the Commission 
or the authorised official and materials accom¬ 
panying the reference under sub-section fjj of 
section 5 may be brought on record at such 
stage as the Commission may think fit. 

(0) Subject to any rules made in this behalf 
under the Act any authorised official shall at all 
reasonable times have full and free access to all 
books, documents and other papers which in his 
opinion are relevant to the proceedings in any 
case or cases under this Act, and if specially 
authorised in this behalf by the Commission, to 
any buildings and places where he may have 
reason to believe that such books, documents or 
papers may be found; and ho shall have power 
to place identification marks on such books, 
documents or papers and to make extracts or 
copies therefrom or, if he considers it necessary, 
to take possession of or seize such books, docu¬ 
ments or papers. 

(10) The Commissioners and all authorised 
officials shall be deemed to be public servants 
within the meaning of section 21 of the Indian 
Penal Code (XLV of I8G0). and the Commission 


shall be deemed to be a civil Court for the pur¬ 
poses of section 195 and Chapter XXXV of the 
Code of Criminal Procedure, 1898 (v of 189S) 
references in the said Chapter to the presiding 
officer of a Court being deemed to include the 

Chairman of the Commission.” 

Subsiitrition of « ^ « # i> 

iiciv section for sec’ section 7 of the 

/. Act xxx of Act. the following shall 

bo substituted, namely :— 
"7. (l) I’he Commission shall, subject to the 
Procedure of Com- provisions of this Act, have 

power to regulate its own 
procedure (including the fixing of places and times 
of its sittings and deciding whether to sit in public 
or in private) and may act notwithstanding a 
vacancy in the number of the Commissioners: 
and the powers of the Commission under sub¬ 
sections f 7), (2), (3), (7) and of section 6 
and sub-sections (2), (4) and (G) of this section 
may be exercised by any member thereof autho¬ 
rised by the Commission in this behalf. 


(2) In making an investigation under 
clause (b) of section 3, the Commission shall act 
in accordance with the principles of natural 
justice, shall follow as far as practicable the 
principles of the Indian Evidence Act, 1872 (i of 
1872), and shall give the person whose case is be. 
ing investigated a reasonable opportunity of 
rebutting any evidence adduced against him; and 
the power of the Commission to compel produc¬ 
tion of documents shall not be subject to the 
limitation imposed by section 130 of the Indian 
Evidence Act, 1872 (i of 1872), and the Commis- 
Sion shall be deemed to be a Court and its pro. 
ceedings legal proceedings for the purpose of 
sections 6 and G of the Bankers* Books Evidence 
Act, 1391 (xvili of 1891). 

(3) Any person whose case is being investi¬ 
gated by the Commission may be represented by 
a pleader, a registered accountant or an employee 
duly authorised to act on his behalf, provided 
that no person shall be entitled to be present or 
to be represented in the course of an enquiry 
under sub-sections (3) and (7)ot section 6. 

(4) No person shall be entitled to inspect, 
call for, or obtain copies of, any documents, 
statement or papers or materials furnished to, 
obtained by or produced before the Commission 
or any authorised official in any proceedings 
under this Act; but the Commission and after the 
Commission has ceased to exist such authority 
as the Central Government may in this behalf 
appoint, may, in its discretion, allow such inspec¬ 
tion and furnish such copies to any person ; 

Provided that, for the purpose of enabling the 
I'jerson whose case or points in whose case is or 
are being investigated to rebut any evidence 
brought on the record against him, he shall, on 
application made in this behalf and on payment 
of such fees as may be prescribed by Rules made 
under this Act, be furnished with certified copies 
of documents, statements, papers and materials 
brought on the record by the Commission.” 

was necessary to provide explicitly for 
such cDpies being furnished to the assessee when the 
documents, papers etc., are brought on record to enable 
him to rebut the evidence against him. 

*'(5) Save in cases in which the Commission 
may exercise its powers under section 195 and 
Chapter xxxv of the Code of Criminal Proce¬ 
dure, 1898 (V of 1898).— 

(a) no suit, prosecution or other legal pro¬ 
ceeding shall be instituted against any i^erson in 
any civil or criminal Court for any evidence 
given or produced by him in any proceedings be¬ 
fore the Commission, and 

(b) no evidence so given or produced shall 
be admissible in evidence against such person in 
any suit, prosecution or other proceeding before 
such Court, 
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except with the previous sacction of the Central 
Government. 

f6J In any proceedings under this Act, the 
Commission may, in its discretion, admit in 
evidence and act upon any document notwitb- 
standing that it is not duly stamped or registered. 

(7j Nothing in sub-section of section 54 
of the Indian Income-tax Act, 1922 (Xt of 1922) 
or of that section as applied to excess profits tax 
by section 21 of the Excess Profits Tax Act, 1940 
Ixv of 1940) shall apply to the disclosure of any 
of the particulars referred to therein in any pro¬ 
ceeding before the Gommission or in any report 
made by the Commission to the Central Govern¬ 
ment or in any report made to the Commission 
by an authorised ofticial.” 

Substitution of neto 6 . For section 8 of the 
section for S. 8, Act gaid Act, the following 
XXX of 1947. Jjg substituted, 


namely:— 


"5. (1) Save as otherwise provided in this 
Power to direct re- Act, the materials brought 
opening of assess- on record shall be considered 
vient proceedings. members of 

the Commission sitting together and the report of 
the Commission shall be in accordance with the 


opinion of the majority. 

(2) After considering the report, the Central 
Government shall by order in writing direct that 
such proceedings as it thinks fit under the 
Indian Income-tax Act, 1922 (xi of 1922). the 
'Excess Profits Tax Act, 1940 (xv of 1940) or 
any other law, shall be taken against the person 
to whose case the report relates in respect of the 
income of any period commencing after the 3 l 9 t 
day of December 1938; and, upon such a direc¬ 
tion being given, such proceedings may be taken 
and completed under the appropriate law 
notwithstanding the restrictions contained in 
section 34 of the Indian Income-tax Act, 1922 
(XI of 1922), or section 15 of the Excess Profits 
Tax Act, 1940 (XV of 1940). or any other law 
and notwithstanding any lapse of time or any 
decision to a different effect given in the case by 

any Income-tax authority or Income-tax Apoel- 
late Tribunal. 

(3) On a direction being given under sub¬ 
section (2), and not otherwise, a copy of the 
report of the Commission, so far as it relates to 

the case of the person concerned, shall be furni¬ 
shed to him. 

(4) In all assessment or re-assessment pro¬ 
ceedings taken in pursuance of a direction under 
^ib section (2), the findings recorded by the 
OommiasioD on the case or on the points referred 
to it shall, subject to the provisions of sub-sec- 
tions (5) and (G)^ be final; but no proceedings 
taken m pursuance of such direction shall be a 


bar to the initiation of proceedings under sec¬ 
tion 34 of the Indian Income-tax Act, 1922, (xi 
of 1922). 


(5^ In respect of any order made in the 
course of proceedings taken in pursuance of a 
direction issued under sub-section (2), the pro¬ 
visions of sections 30, 31, 33 and 33A of the 
Indian Income-tax Act, 1922 (XT of 1922) and 
the corresponding provisions of the Excess 
Profits Tax Act. 1910 (xv of 1940) shall not 
apply so far as matters declared final by sub¬ 
section (4) are concerned; hut the person con¬ 
cerned may, within GO days of the date upon 
W'hich he is served with a copy of such order, 
by application in the prescribed form accom¬ 
panied by a fee of Rs. lOO, require the appro¬ 
priate Commissioner of Income-tax to refer to 
the High Court any question of law arising out 
of such order, and thereupon the provisions of 
sections G6 and 66A of the Indian Income-tax 
Act, 1922 (xi of 1922) shall as far as may be 
apply with the modification that the reference 
shall be heard by a Bench of not less than three 
Judges of the High Court. 

(G) Notwithstanding anything contained in 
this section, the Commission shall have powder, 
either of its own motion or on the application of 
the person concerned or of the Central Govern¬ 
ment, to correct clerical or arithmetical mis¬ 
takes in its report or errors therein arising from 
any accidental slip or omission; and after the 
Commission has ceased to exist, the Commis¬ 
sioner of Income-tax having jurisdiction over the 
case may exercise the powers conferred upon 
him by section 35 of the Indian Income tax 
Act, 1922 (xi of 1922) as if the Commission's 
report was an order passed by him. 

(7)^ Notwithstanding anything to the contrary 

contained in this Act or in any other law, for 

the time being in force, any evidence in the case 

admitted before the Commission or an authorised 

official shall be admissible in evidence in any 

proceedings directed to be taken under sub-‘=ec- 
tion (2). 


[ o) oave as otherwise provided in this Act, 
the provisions of section 54 of the Indian In¬ 
come-tax Act, 1922 (XI of 1922) shall apply to 
all statements, returus, accounts, documents, 
evidence, affidavits, depositions or record made, 
given, produced or obtained in connection with 
or in the course of the proceedings of the Com- 
mission or of any authorised official.” 

7. In section 9 of the said Act, for the words 

f brackets, “any 

authorised by it 
,. „ . under sub-section (2) of 

section 6, substitute “any authorised official,” 
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Act No. XXIV of 1948. 


The Indian Aircraft (Amendment) Act, 1948. 

[Reed. G. G*3. assent on I 2 th April 1948.1 
An Act further to amend the Indian Aircraft Act, 1034. 


Whereas it is expedient further to amend 
the Indian Aircraft Act, 1934 (xxii of 1934 ) for 
the purposes hereinafter appearing; 

It is hereby enacted as follows:_ 

1. This Act may be called the Indian Aircraft 

Short title. (Amendment) Act, 194S. 

2. For sub-section (2) of section l of the 
Amendment of sec- Indian Aircraft Act, 1934 

tion 1 of Act X\I[ (hereinafter called tbe said 

Act), the following shall be 

substituted: — 

^*(2) It extends to the whole of India, and 
applies also— 

(a) to British subjects and servants of the 
Crown in any part of India; 


(h) to British subjects who are domiciled in 
any part of India wherever they may be; and 

(c) to, and to the persons on, aircraft register, 
ed in India wherever they may be.** 


3. In sections other than section 1 of the said 


Amendment of 
certain sections of 
Act XXII of 1934. 

shall be substituted. 


Act, for the words "the 
Provinces** wherever they 
occur, the word "India** 


Notes'. — The object of tbe Act is to extend the prO" 
prio vigors application of the Indian Aircraft Act, 
1934, to all Acceding States. For fuller Statement of 
Objects and Reason ssce Gazette of India, 1948, Part V, 
pags 319. 


Act No. XXV op 1948 

The Provincial Insolvency (Amendment) Act, 1948. 

[Reed. G. G.*3 assent on I 2 th April 1948.] 

A7i Act further to amend the Provincial Insolvency Act, 1920 
Whereas it is expedient further to amend 


tbe Provincial Insolvency Act, 1920 (v of 1920 ), 
for the purpose hereinafter appearing; 

It is hereby enacted as follows: — 

Sliort title. 1. This Act may be called 

the Provincial Insolvency (Amendment) Act, 

1948. 

Insertion of new 2. In the Provincial Insol- 
section 2SA in Act vency Act, 1920. after section 
V of 2920. 23 the following section shall 

be inserted, namely:— 

/Msoffoirs pro- “28A. The property of 
to comtmse the insolvent shall comprise 
certain capacity. and shall always be deemed 

to have comprised also the capacity to exercise and 
to take proceedings for exercising all such powers 
in or over or in respect of property as might have 
been exercised by the insolvent for his own benefit 
at the commencement of his insolvency or before 
his discharge: 

Provided that nothing in this section shall 
afifect any sale, mortgage or other transfer of 


the property of the insolvent by a Court or 
receiver or tbe Collector acting under section 60 
made before the commencement of the Provincial 
Insolvency (Amendment) Act, 1948 which has 
been the subject of a final decision by a compe. 
tent Court: 

Provided further that tbe property of the 
insolvent shall not be deemed by reason of any 
thing contained in this section to comprise his 
capacity referred to in this section in respect of 
any such sale, mortgage or other transfer of pro- 
perty made in the Province of Madras after the 
28th day of July, 1942, and before the commence¬ 
ment of the Provincial Insolvency (Amendment) 
Act, 1948. 

Notes: — Tbe Act was passed, ns suggested by the 
Madras High Court in its decision reported io I. L. B. 
1943 Mad. 83 (F. B.), to' bring into line the Provincial 
Insolvency Act, with the Presidency Towns Insolvency 
Act in certain respects. This was necessitated by tbe rui* 
ings of (be Privy Council reported in I. L. R. 6 I^h. 1 and 
1. L. R. 17 Lah. 644. For fuller statement of Objects 
and Reasons for the Act, sm Gazette of India, 1947, 
Part V, page 268; for the Report of tbe Select Commi¬ 
ttee, see Gazette of India, 1948, Part V, page 260. 


Act No. XXVI of 1948 

The Junagadh Administration (Property) Aot, 1948. 

[Reed G..G.*s assent on 13th April 1948.] 

An Act to provide for the vestiny of certain property belonging to the State of Junagadh in 

the Administrator appointed by the Central Government, 


Whereas on or about the 9th day of Novem¬ 
ber 1947 tbe administration of the State of 

Junagadh was handed over to tbe Central 
Government; 


And ^VHEREAS it is necessary to provide for 
the vesting of certain property belonging to the 
said State in the Administrator thereof, and for 
certain incidental matters; 
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Short title. 


It is hereby enacted as follows:— 

1. This Act may be called the Junagadh 

Administration (Property) 
Act, 1948. 

2. In this Act "Administrator” means the 

Definilion. person appointed by the 

Central Government to be the Administrator of 
the State of Junagadh. 

3. flj Notwithstanding anything contained 

Vesting and dis- . any law for the time 
"posal of property being in force, the property 
and powers of ad- described in the Schedule, 
ministrator. whether in the’ name of 

Hia Highness the Nawab of Junagadh, or the 
Dewan or the Private Secretary to His Highness 
the Nawab of Junagadh, or the Manager and 
Engineer-in*Chief, Junagadh State Railway, or 
the Chief-Accounts Officer, Junagadh State, or 
any other person whatsoever or in the name of 
more than one of them, shall be deemed on and 
from the 9th day of November 1947, to have 
vested in the Administrator, and the Adminis¬ 
trator shall, as from that date, hold and be 
entitled to and have the power to deal with and 
dispose of the said property as such Adminis¬ 
trator. 

(2) Without prejudice to the generality of the 
'Aforegoing provisions, the Administrator shall 
have the power to— 

receive and give full and effectual dis¬ 
charge .for or in respect of the bank deposits, 
securities and shares described in the Schedule; 

(h) sell, transfer or otherwise dispose of or 
deal with such property. 

4. Notwithstanding anything contained in any 
Issue of duplicate law for the time being in 
securUxes. force, the Reserve Bank of 

India shall issue to the Administrator duplicate 
securities in his name in lieu of the securities 
specified in Part ll of the Schedule as if the 
securities so specified had been lost, and such 
duplicate securities shall have the same effect as 
if they had been issued under section ll of the 
Public Debts (Central Government) Act, 1944 

(XVIII of 1944). 


5. Any transfer of, or dealing with, any of 
Transfers other- the property described in 

wise than by Advii- the Schedule after the 8th 
nistrator void. November 1947, other¬ 

wise than by the Administrator, shall be, and 
shall always be deemed to have been, void and 
of no effect. 

6. (l) No Court shall have jurisdiction to 
Bar of jtirisdic- entertain any suit or other 

proceeding in respect of any 
of the property described in the Schedule or to 
enforce any liability in respect thereof, otherwise 
than at the instance of the Administrator. 

(2) Any claim in respect of such property by 
any person other than the Administrator may be 
submitted to the Central Government, whose 
decision in the matter shall be final. 

7. No suit, prosecution or other legal pro- 

Proiection of ceeding shall lie against the 
action taken under Central Government, the 
this Act. Reserve Bank of India, any 

bank or company named in Parts I and III of 
the Schedule or any person for anything which 
is in good faith done or intended to be done in 
pursuance of any of the provisions of this Act. 

8. The Central Government may from time 
Power of the to time add to the items of pro- 

Central Govern- petty included in the schedule 
meni io add to notification in the official 
le cie u e. Gazette and on such notification 
such property shall be deemed to have been 
always included in the schedule. 

Repeal of 9. (l) The Junagadh Admini- 
^dxnanceNo, stration (Property) Ordinance, 

' 1947, is hereby repealed. 

(2) Anything done or any action taken in 
exercise of any power conferred by or under the 
said ordinance shall, so far as it is not inconsis¬ 
tent with this Act, be deemed to have been done 
or taken in exercise of the powers conferred by 
or under this Act as if this Act had commenced 
on the 24th day of December, 1947 . 

Notes :— This Act retains the provisions of the 

Ordinance No. XXX of 1947 which otherwise would 

have ceased to exist alter its expiry on the 24th June 
1948, 


Serial 

No. 

1 . 

2 . 

3. 




THE SCHEDULE 
Part I.—Bank Deposits 



Name of Bank 

The Imperial Bank of India, B^bay j i 

The Bank of India, Limited, Bombay 

The National Bank of India. Limited. Bombay’ 

• 

The Bank of India, Limited, Bombay 

The Bank of India, Limited, Bombay , , 


In whose name standing 

Dewan, Junagadh State. 

Dewan, Junagadh State. 

Private Secretary to Hia Highness the 
Nawab of Junagadh. 

Manager and Engineer-in-Chief, Junagadh 

State Railway, on behalf of the Rail¬ 
way. 

Chief Accounts Officer, Junagadh State. 
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A. I. R. 


-Serial 

No. 


Kind of security, form and denomination 


Amount 


1 4% Government Loan 1060/70 (Special Form) in the name of His Higliness the 
Nawab of .Tuna-^adh, Nos. BY 042:562 to BY 042386 (25 x 50,000); Nos. BY 
042419 and BY 042150 (2 x 50,000); Nos. BY 055398 to BY’ 055400; Nos. BY 



6 

7 

8 
9 

10 


11 


3 4Y;,j uovernment Doan l9oo/(iU (Ordinary Form) in the name of His High 

Mababat Khan, G. C. I. E., K. C. S. I., Nawab of Junagadh No. BY 011838 

(1 X 10.000), No. BY 011839 (1 x 25.000) . 

3% Government Loan 1903/65 (Special Form) in the name of Hig Highness the 
Nawab of Junagadh, No. BY 026364 (I x 15,700); Nos. BY 026365 to BY 026376 

Nos. BY 036890 to BY 036904 (27 x 1,00,000). 

3i?o Government Loan 1947/50 (Special Form) in the name of His Highness the 

Nawab of Junagadh, Nos. BY 021217 to BY 021220(4x1,00,000) . 

3?o Government Loan 1951/54 (Special Form) in the name of His Highness the 

Nawab of Junagadh, Nos. BY 021377 to BY 021424 (48 x 25,000) . 

34% Government Loan 1954/59 (Special Form) in the name of His Highness the 

Nawab of Junagadh Nos. BY 003186 to BY 003209(24 x25,000) . 

3% Funding Loan 1966/68 (Special Form) in the name of His Highness the 

Nawab of Junagadh, Nos. BY 018923 to BY 018927 {5x5,00,000) . 

3% Victory Loan 1957 (Special Form) in the name of His Highness the Nawab of 

Junagadh, Nos, BY 033754 to BY 033706 (3 x 5,00,000) . 

3% Conversion Loan 1946 (Special Form) in the name of His Highness the Nawab 
of Junagadh, No. BY 068173 to BY 068177 (5 x 1,00,000) repayable on or after 

16tb September 1986 ... _. 

3% Government Loan 1963/65 (Ordinary Form in the name of Colonel His High¬ 
ness Sir Mahabatkhanji, G. C. I. E., K. 0. S. I., Nawab Sahib of Junagadh, 
Nos. BY 053649, and BY 053050, i Nos. BY 052313 to BY 052320, Nos. BY 
054411 to BY 054414, Nos. C A 031142 and C A 031143, Nos. BY 050506 toBY 
050527 (38 x 25,000). 


Ra, 


23.00,000 

2 , 00,000 

35,000 

27,15,700 
4.00,000 
12,00,000 
6.00,OOJ 
25,00,000 
15,00,000 

5.00.000 


9,50,000 



TOT.4E 

1,29,00,700 


Part III. — Shares of Joint Stock Comtanies 


Serial 

No. 

Name of Joint Stock Company 

Shares 


1 The Induslrlal Investment Trust, Limited 


• » • 


• « • 


• • e 


• • 4 




e e • 


2 The Central Province Railway Company, Limited 


• a* 


*• * 


a • e 


• • • 


1000 shares in the 
nameof His High¬ 
ness Sir Mababat 
Khan, G. 0, I. E. 
No?. 29652 to 
30651. 

1000 shares in the 
name of His High¬ 
ness Nawab Sahib 
Mababat Khan 
Rasul Khan, Nos. 
47767 to 48766. 


Notes : — For Statement of Objects and Reasons, see Gazette of India, 1948, Part V, page357. 


Act No. XXVII OF 1948 

The Control of Shipping (Amendment) Act, 1948. 

[Reed. G. G.’a assent on 13th April 1948.] 

An Act to amend the Control of Shipping Act, 19^7, 


Whereas it is expedient to amend the Con 
ti'ol of Shipping Act, 1947 (xxvi of 194?). for 
the purposes hereinafter appearing; 

It is hereby enacted as follows:_ 

1. This Act may be called the Control of 
Short title. Shipping (Amendment) Act, 1948. 


2. In the Control of Shipping Act, 1947 (here- 
Substitution of iiia^ter referred to as "the 
''India'* /or "the said Act*’), except in sec- 

tion 1, for the words "the 
Provinces”, wherever they 
occur, the word "India” shall be substituted. 
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, 3 . m section 1 of the said 
of m?. Act,— 

(a) in snb-secfcion (2), for the worda “all the 
Provinces of India” the words “the whole of 
Icdia” shall be substituted, and for the words 
“in the provinces” the words “in India” shall 
be substituted; and 

(b) in sub-section (3), for the figures “l948” 
the figures "i950” shall be substituted. 

4 

4. In section 2 of the said Act, clauses (a)^ 

Amendment of (b)^ (c), (d) and (e) shall 

^ here-lettered (h)^ (cj, (d)t 
(e) and f/J respectively, 
and before clause (bj, as so re-lettered, the fol¬ 
lowing clause shall be inserted, namely:— 

Ya) "Coasting trade of India” means the 
carriage by water of passengers or goods from 
any port or place in India to any other port or 
place in the continent of India;’ 


Insertion of new 
section 3A in Act 
XXVI of 194?. 

namely;— 


5. After section 3 of the 
said Act, the following new 
section shall be inserted. 


“5i4. flj No ship shall engage in the coast- 

Liccnces for ing trade of India except 
Coasting trade of under a valid licence granted 
India. by a Shipping Authority 

under this section. 

( 2 ) A licence granted under this section may 
be either a general licence or a specified voyage 
licence or licence for a specific period and shall 
be subject to such conditions as may be specified 
by the Shipping Authority granting the licence. 

(3) The Shipping Authority may in its dis¬ 
cretion. at any time, revoke, cancel or modify 
a licence granted under this section.” 

6. In section 4 of the said Act after the word 

Amejidment of “India” the words “or to a 
section 4, Act XXVI ship engaged in the coasting 

trade of India” shall be in¬ 
serted. 


Amendvient of 7. In clause (i) of sec- 
section?, Act XXVI tion 7, the following w'orda 
of 1947, shall be added at the end, 

namely:— 

“or has carried during any specified period”. 

Notes .—For Statement of Objects and Reasons, see 
Gazette of India, 1948, Part V, page 320. 


Act No. XXVIII of 1948 


The Delhi and Ajmer-Merwara Rent Control (Amendment) Act, 1948- 

[Reed. G.G.’a assent on 18th April 1948.] 

An Act further to amend the Delhi and Ajmer-Merwara Rent Control Act, 1947. 


"Whereas it is expedient further to amend 
the Delhi and Ajmer-Merwara Rent Control Act, 
1947 (six of 1947), for the purpose hereinafter 
appearing; 

It is hereby enacted as follows:— 

1. This Act may be called the Delhi and 

Short title. Ajmer-Merwara Rent Con¬ 

trol (Amendment) Act. 1940. 

2. In section 7A of the Delhi and Ajmer- 
Amendment of see- Merwara Rent Control Act, 

tion 7A, -VIA' of 1947 (hereinafter referred to 

as the said Act), for the 


words “this section”, occurring at the end, the 
words “this Act” shall be substituted, and shall 
be deemed always to have been substituted. 


6. in clause ( d) ot paragraph 10 of the Fourth 
Amendment of the Schedule to the said Act, 
Fourth ^ Schedule, for the words “coming into 
Act XIX of 1947. operation of this paragraph” 

the words “coming into force of this Act” shall 


be substituted, and shall be deemed always to 
have been substituted. 


Notes .— For Statement of Objects and Reasons see 
Gazette of India, 1948, Part V, page 358. 


Act No. XXIX of 1948 


The Atomic Energy Act, 1948. 

[Reed, G.G.’s assent on I5th April 1948.] 

An Act to provide for the development and control of atomic energy and for purposes 


connected 

Whereas it is expedient to provide for the 
development and control of atomic energy and 
for purposes connected therewith; 

It is hereby enacted as follows;— 

Notes .—Provisions of the Act are drafted on the 
lines of the Atomic Energy Act, 1946 (in U. K.) 9 and 
10 Geo. 6 ch, 80. 

For Statement of Objects and Reasons, see Gazette of 
India, 1948, Part Y, page 354. 


therewith. 

Short title 1. (l) This Act may be called 
and extent. the Atomic Energy Act, 1948. 

(2) It extents to all the Provinces of India. 
2. It is hereby declared that it is expedient 

Declaration as to f^he public interest that 
expediency of Cen- the Central Government 
tral Government’s should take under its control 

the development of— 
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(a) any industry connected with the produc¬ 
tion or use of atomic energy, and 

(b; any mineral which is or may be used for 
the production or use of atomic energy or research 
into matters connected therewith. 

No/rs:—The Act gives the GovernmeDt powers to 
control the development of atomic energy and the 
disposal of the relevant raw material used for its produc¬ 
tion. The development and use of the atomic energy was 
recognised by the Government to be a (jucstion of 
national importance. 


3. In this Act, unless there is anything repu- 

Dejiniiions. gnant in the subject or context,— 

(a) "atomic energy*’ means the energy released 
from atomic nuclei as a result of any process, 
including the fission process, but does not include 
energy released in any process of natural trans¬ 
mutation or radio-active decay which is not 
accelerated or influenced by external means; 

(b) "minerals” includes all substances obtain¬ 
ed or obtainable from the soil by underground or 
surface working; 

fc/‘plant” includes any machinery, equipment 
or appliance, whether affixed to land or not; 

(d) "prescribed substance" means uranium, 
thorium, plutonium, naptunium or berylium or 
any of their respective compounds or any other 
substance which the Central Government may, 
by notification in the official Gazette, prescribe, 
being a substance which in its opinion is or may 
be used for the production or use of atomic 
energy or research into matters connected there¬ 
with. 

General powers of 4 Govern- 

ment shall have power— 

(a) to produce, use and dispose of atomic 
energy and carry out research into any matters 
connected therewith; 

(b) to manufacture or otherwise produce, buy 
or otherwise acquire, store and transport any 
articles which in its opinion are, or are likely to 
be, required for or in connection with the produc¬ 
tion or use of atomic energy or such research as 
aforesaid, and to dispose of any articles manu¬ 
factured, produced, bought or acquired by it; 
and 

(c) to do all such things (including the 
erection of buildings and the execution of works 
and the working of minerals) as the Central 
Government considers necessary or expedient for 
the exercise of the foregoing powers. 

5. ( 1 ) The Central Government may, by notice 

Potver to obtain in writing served upon any, 
information 0 /person require him to make 
terials, flant and such periodical and otHer 
'processes. returns, at such times and 

containing such particulars and accompanied by 
such plans, drawings and other documents as 
may be specified in the notice— 


(a) oi any prescribed substance, specified in 
the notice in bis possession or under his control; 

(h) of any minerals so specified in his posses, 
sion or under his control or present in or on land 
owned or occupied by him, being minerals from 
which in the opinion of the Central Government, 
any of the prescribed substances can be ob. 
tained ; 

(c) of any plant in his possession or under 
his control designed or adapted for the produc¬ 
tion or use of atomic energy or research into 
matters connected therewith. 

(d) of any contract entered into by him or 
any licence granted by or to him relating to the 
production or use of atomic energy or research 
into matters connected therewith; 

(e) any other information in his possession 
relating to any work carried out by him, or on 
bis behalf or under his direction, in connection 
with the production or use of atomic energy oc 
research into matters connected therewith. 

(2) If any person— 

(a) fails to comply with any notice served 
on him under this section or 

(b) knowingly makes any untrue statement 
in any return made in pursuance of any such 
notice, 

he shall be guilty of an ofifecce under this Act 

6 . (1) Any person authorised by the Central 

Pouer of entry Government may. on pro- 

aiid inspection. ducing, if so required, a 

duly authenticated document showing bis autho¬ 
rity, enter any premises where he has reasonable 
grounds for believing that work is being carried 
out for the purpose of or in connection with the 
production or use of atomic energy or research 
into matters connected therewith, or that any of 
the prescribed substances, or any minerals from 
which any such substance can be obtained, or 
any such plant as is mentioned in clause (c) of 
sub section (1) of the last foregoing section are 
situate, and may inspect the premises and any 
articles found therein. 

(2) The person carrying out the inspection 
may make copies of, or extracts from, any draw¬ 
ing. plan or other document found in the pre¬ 
mises and, for the purpose of making such copies 
or extracts, may remove any such drawing, plan 
or other document after giving a duly signed 
receipt for the same and retain possession there¬ 
of for a period not exceeding seven days. 

("5) If any person wilfully obstructs any per¬ 
son exercising powers under this section, he shall 
be guilty of an offence under this Act. 

7. (1) The Central Government may, subject 

Power to do work ^ Provisions of this 

for pttrpose of dis~ section, doon, over ot oelow 

covering minerals. the surface of any land such 
work as it considers necessary for the purpose ol 
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discovering whether there is present in or on the 
land, either in a natural state or in a deposit of 
•waste material obtained from any underground 
■or surface working, any mineral from which in 
its opinion any of the prescribed substances can 
■be obtained, atd the extent to which such mine¬ 
ral is so present. 

(2) Before any powers are exercised under 
■sub-section (1) in relation to any land, the 
'Central Government shall serve on every owner, 
lessee and occupier of the land a notice in writ¬ 
ing specifying the nature of the work proposed 
to be done and the extent of the land affected, 
and the time, not being less than twenty-eight 
days, within which and the manner in which 
objections can be made thereto, and no such 
power shall be exercised otherwise than in pur¬ 
suance of the notice or before the expiration of 
iihe time specified therein for making objections. 

(5} The Central Government may, aUer giv¬ 
ing the person making the objection an oppor- 
4;unity of appearing before and being heard by a 
person appointed by the Central Government 
ior the purpose and after considering any such 
objection and the report of the person so ap- 
pointed, make such orders as it may deem proper 
but not so as to increase the extent of the land 
affected. 

(4:) Compensation shall be determined and 
■paid in accordance with section 16 of this Act in 
respect of any diminution in the value of any 
land or property situate thereon resulting from 
the exercise of powers under this section. 

(6)li any person wilfully obstructs or in¬ 
terferes with the exercise of powers under this 
rsection, he shall be guilty of an offence under 
this Act. 

^ (l) The Central Gov- 

■Sition of prescribed ernment may, subject to 
substances, stock of such rules as may be made 
minerals and plant, in iijjig behalf, compulsorily 

acquire — 

(a) any prescribed substance; 

(b) any minerals, being minerals from which 
in the opinion of the Central Government any 
of the prescribed substances can be obtained; 

(c) any plant not affixed to land which is 
designed or adapted for the production or use of 
atomic energy or research into matters connected 
therewith. 

(2) Compensation in respect of the acquisition 
of any article under this section shall be paid in 
'accordance with the provisions of section 16 of 

ihis Act. 

9 . (1) The Central Government may serve on 

Compulsory acqui- ® f ^ty 

$%tion of certain other to a contract relating to the 

rights. production or use of atomic 

energy or research into matters connected there- 

1948 Acts./116, 12 & 13a 


with, not being a contract for the rendering of 
personal services, a notice in writing stating that 
on such date as may be specified in the notice 
his rights and liabilities under the contract will 
be transferred to the Central Government, and 
thereupon, subject to any withdrawal of the 
notice under the following provisions of this 
section, the contract shall, as regards any rights 
exercisable, or liabilities incurred, on or after the 
said date, have effect as if the Central Govern¬ 
ment were a party to the contract instead of the 
person on whom the notice was served, and as 
if for any reference in the contract to that person 
there were substituted a reference to the Central 
Government. 

(.9j A notice served under sub-section (1) 
shall contain a statement to the effect that an 
objection may be made thereto within such time 
and in such manner as may be specified, and if 
any such objection is duly made and cot with¬ 
drawn, the Central Government shall afford an 
opportunity to the person making the objection 
of appearing before and being heard by a person 
appointed by the Central Government for the 
purpose. 

(3) Aft^er considering any such objection and 
the report of the person appointed by it under 
sub section (2), the Central Government may 
make such orders as it may deem proper. 

(4) Where the rights and liabilities of a party 
to a contract are transferred to the Central 
Government under this section, there shall be 
paid to that party such compensation in respect 
of any loss suffered by that party as may be 
agreed between him and the Central Govern¬ 
ment, and in default of such agreement, as may 
be determined by arbitration. 

10. (1) The Central Government may, by 

Control of produc- order published in the offi- 

tion and use of ato- cial Gazette, prohibit except 
inic energtj. under a licence granted by 

it.- 

(a) the working of any minerals specified in 
the order, being minerals from which in the 
opinion of the Central Government any of the 
prescribed substances can be obtained; 

(b) the acquisition, production, treatment, 
possession, use, disposal, export or ij^port— 

(i) of any of the prescribed substances; or 

(ii) of any minerals specified in the order, 
being minerals from which in the opinion of the 
Central Government any of the prescribed sub- 
stances can be obtained; or 

(Hi) of any plant designed or adapted or 
manufactured for the production or use of atomic 
energy or for research into matters connected 
therewith; 

and any such order may contain such incidental 
and supplementary provisions, including provi- 
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sions for seizure, retention and disposal of any 
article in respect of which there are reasonable 
grounds for suspecting that a contravention of 
the order has been committed, as the Central 
Government considers necessary. 

{2) Any person who contravenes or fails to 
comply with an order made under this section 
or any conditions subject to which a licence is 
granted under this section shall be guilty of an 
offence under this Act. 


11. (1) Subject to the provisions of this sec. 

_ . . tion, any person who, with- 

rKeslrxciion onats- *. .i l c h 

closure oj vx forma- Out the CODSent ot the 

/ton relating to Central Government, com* 
2 'iaa/. municates to any other 

person not being an authorised person, or ob¬ 
tains or attempts to obtain, any document, 
drawing, photograph, plan, model or other in¬ 
formation whatsoever which to his knowledge 
describes, represents or illustrates— 

(i) an existing or proposed plant used or pro¬ 
posed to be used for the purpose of producing or 
using atomic energy, or 

(ii) the purpose or method of operation of 
any such existing or proposed plant, or 

(Hi) any process operated or proposed to be 
operated in any such existing or proposed plant, 
shall be guilty of an offence under this Act: 


Provided that it shall not be such an offence 
to communicate information with respect to any 
plant of a type in use for purposes other than 
the production or use of atomic energy, unless 
the information discloses that plant of that type 
is used or proposed to be used for the production 
or use of atomic energy or research into any 
matters connected therewith. 


Explanation .—In thiseub-section “authorised 
person” means in relation to information on any 
subject to which this sub-section applies, a per¬ 
son to whom, by virtue of a general authority 
granted’ by the Central Government, information 
on that subject may be communicated. 

(2) The Central Government may, by order, 
grant exemption from this section in such classes 
of cases and to such extent and subject to such 
conditions, as may be specified in the order. 

(3) Where any information has been made 
available to the general public otherwise than in 
contravention of this section, any subsequent 
communication of that information shall not 
constitute an offence under this Act. 

J^otes. —While every endeavour is made to keep 
fundamental scientific discoveries outside the limits of 
any secrecy provisions, it is recognized that informa¬ 
tion given by foreign energy agencies may have condi¬ 
tions attached to it. In order to ensure secrecy, while 
members of the Board of Research on Atomic Energy 
will be ublo to have free discussions among themselves, 
provision has been made in the Act for security 
measures which would be necessary. 


12. (1) Where an application has been xxiad» 

Special provtstons to the Controller of Patents 
as to i7ivention%. and Designs (hereafter in tbi» 

section referred to as the Controller) 
grant of a patent and it appears to the Control, 
ler that the invention which is the subject matter 
of the application relates to the production or nan 
of automic energy or research into matters con- 
nected therewith, he shall serve a notice in writ, 
ing on the Central Government to that effect^ 
and may, notwithstanding anything in any law, 
omit or delay the doing of anything which ho 
would otherwise be required to do in relation ta 
the application, and give directions for prohibit, 
ing or restricting the publication of informaikm 
w’ith respect to the subject matter of the ai^pli- 
cation, or the communication of such informatioifc 
to particular persons or classes of persons. 

(2) Upon receipt of notice under sub-section* 

(1) the Central Government may make such 
orders as it may deem proper. 

(3) Any person who contravenes any direo- 
tion given by the Controller or any order made- 
by the Central Government shall be guilty of an 
offence under this Act. 

13. The Central Government may by order 

Delegation of direct that any powercon- 

poicers. ferred on it by this Act shall 

be exercised or discharged by such office or 
officers in such circumstances and under sudi oon 
ditions as may be specified in the order. 

14. Any person who, without the authority ot 

Disclosure of t»- the Central GovernmmW 
formation discloses any information 

under Act. obtained in the exercise of 

powers under this Act, shall be guilty of an 
offence under this Act. 

16. (1) Any person guilty of an offence 

Offences and under this Act shall be 
penalties, punishable with imprison¬ 

ment for a term which may extend to throe 
months or w’ith fine which may extend to five 
hundred rupees or with both. 

(2) Where any offence under this Act baa 
been committed by a body corporate, every per¬ 
son who at the time of commission of the 
offence w^as a director, general manager, seore- 
tary or other similar officer of the body corpo¬ 
rate, or was purporting to act in any such capa¬ 
city, shall be deemed to be guilty of that offence, 
unless be proves that the offence was committed 
without his consent or connivance and that ho 
exercised all such diligence to prevent the oom- 
mission of the offence as he ought to have exer¬ 
cised having regard to the nature of bis fono- 
tions in that capacity and to all the circum¬ 
stances. 

(3) Proceedings in respect of an offextfso 
under section 11 shall not be instituted excepl' 
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with the consent of the Advocate-General of 
India. 

16. (1) Where by reason of the exercise of 

Principles relat- a“y under this Act, 

ing to 'payment of any compensation is paya. 
compensation, ble, the amount of such 

compensation shall be determined in the manner 
and in accordance with the principles herein¬ 
after set out, that is to say,— 

(a) where the amount of compensation can 
be fixed by agreement, it shall be paid in accor¬ 
dance with such agreement; 

(h) where no such agreement can be reached, 
the Central Government shall appoint as arbi¬ 
trator a person having expert knowledge as to 
the nature of the right affected who shall deter¬ 
mine the amount of compensation payable. 

(2) la making his award the arbitrator 
appointed under sub section (1) shall have 
regard— 

(a) in the case of any compensation payable 
under section 7 of this Act,— 

(i) to the nature of the work done, 

(a) the manner, extent and duration of the 
exercise of any powers under that section, 

(Hi) the diminution in the rent at which the 
land and the property situated thereon might 
reasonably be expected to let for any period or 


in the market value of the land and property on 
the date when the exercise of powers comes to 
an end, and 

(iv) the provisions of sub-section (1) of 
section 23 of the Land Acquisition Act, 1894 
(l of 1894), in so far as such provisions can be 
made applicable to the exercise of powers under 
section 7 of this Act; and 

(h) in the case of any compensation payable 
under section 8 of this Act, to the price which 
the owner might reasonably have been exepect- 
ed to obtain on a sale of the article effected by 
him immediately prior to the date of the 
acquisition. 

(3) An appeal shall lie to the High Court 
against an award of the arbitrator except in 
cases where the amount claimed thereof does not 
exceed an amount prescribed in this behalf by 
the Central Government. 

(4) The Central Government may make 
rules prescribing the procedure to be followed in 
arbitrations under this Act and the principles to 
be followed in the apportionment of the costs of 
proceedings before the arbitrator and on appeal. 

(5) Save as provided in this Act nothing in 
any law for the time being in force relating to 
arbitration shall apply to arbitrations under 
this Act. 


Act No. XXX of 1948. 


Indian Lac Cess (Amendment) Act, 1948 
[Heed. G. G.’s assent on 15th April 1948,1 
An Act further to amend the Indian Lac Cess Act, 1930^ 


Whereas it is expedient further to amend 
the Indian Lac Cess Act, 1930 (xxiv of 1930), 
for the purposes hereinafter appearing ; 

It is hereby enacted as follows:— 

Short title, ±, This Act may be called the 
Indian Lac Cess (Amendment) Act, 1948. 

Amendment of section 2. In .sections of the 
3, Act XXIV of 1930. Indian Lac Cess Act, 1930,- 


(a) for the words "seven annas” the words 
"fourteen annas” shall be substituted ; 

(h) for the words “five annas” the words "ten 
annas” shall be substituted. 

Notes .—This was necessitated in order to meet the 
rising expenses of the Indian Lac Cess Committee. 

For the Statement of Objects and Reasons, see Gazette 
of India, 1946, Part V, page 441. 


Act No. XXXI of 1948. 


The National Cadet Corps Act, 1948 

[Reed. G. G.’s assent on 16th April 1948.1 
An Act to provide for the constitution of a National Cadet Corps. 


Whereas it is expedient to provide for the 
constitution of a National Cadet Corps; 

It is hereby enacted as follows:— 

Short title, extent 1. (l) This Act may be 
and application. called the National Cadet 

Corps Act, 1948. 

(2) It extends to the whole of India and 
applies to all persons enrolled or appointed under 
this Act, wherever they may be. 


2. In this Act, unless there is anything re- 
Definitions. pugnant in the subject or 

context,— 

"corps” means the National Cadet Corps con¬ 
stituted under this Act; 

“enrolled” means enrolled in the Corps under 
this Act; 

"prescribed” means prescribed by rules made 
under this Act; 
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A. I, R. 


“school” includes any institution recognised 
in this behalf by the Central Government or the 
Provincial Government; 

“university” means any university established 
by law in India and includes colleges affiliated 
to universities, intermediate colleges and such 
technical institutions of collegiate status, as are 
recognised in this behalf by the Central Govern¬ 
ment or the Provincial Government. 

3. There shall be raised and maintained 

Constiiution of manner hereinafter 

the National Cadet provided a Corps to be de- 
Corps. signaled the National Cadet 

Corps: 

Provided that the Central Government may 
establish all or any of the units of the Corps as 
and when necessary. 

Notes. —For the Statement of Objects and Reasons 
see Gazette of India, 1948, Part V, page 368. 

4. The Central Government may constitute 

Constitution and any Province or acceding 
disbandment of State One or more units of 

the Corps, members of which 
shall be recruited from amongst the students of 
any university or school, and may disband or 
reconstitute any unit so constituted. 

Division of the 5. There shall be three 
Corps ijUo Divisions. Divisions of the Corps, 

namely : — 

(1) the Senior Division, recruitment to which 
shall be from amongst the students of the male 
sex of any university ; 

(ii) the Junior Division, recruitment to which 
shall be from amongst the students of the male 
sex of any school; and 

(iii) the Girls Division, recruitment to which 
shall be from amongst the students of the female 
sex of any university or school. 

Notes. —It is folt that full development of character 
and the capacity for leadorahip will bo possible only 
when the requisite training is given to boys and girls 
while they are young and impressionable”—Statement 
of Objects and Reasons. 

6. '(1) Any student of the male sex of any 

Enrohnent. university may offer him¬ 

self for enrolment as a cadet in the Senior Divi¬ 
sion, and any student of the male sex of any 
school may offer himself for enrolment as a 
cadet in the Junior Division if he is of the pre¬ 
scribed age or over. 

(2) Any student of the female sex of any 
university or school may offer herself for enrol¬ 
ment as a cadet in the Girls Division : 

Provided that in the latter case she is of the 
prescribed age or over. 

7. Notwithstanding anything contained in this 

Central Oovern- the Central Govern. 

‘niont may raise Other ment may, by notification, 

provide for the constitution 
of any other units of the Corps in any place and 


prescribe the persons or class of persons who 
may be eligible for enrolment therein. 

Notes. — Provision is meant to meet the exigencies 
of oircumstancos. 

8. Every person enrolled under this Act shall 
Discharge. be entitled to receive his or 

her discharge from the Corps on the expiration 
of the period for which he or she was enrolled 
or on his dr her ceasing to be borne on the roll 
of the university or school to which he or she 
may belong: 

Provided that any person enrolled may be 
discharged at any time by such authority and 
subject to such conditions as may be prescribed. 

9. The Central Government may provide for 
Appointment of the appointment of officers 

officers. in or for any unit of the 

Corps either from amongst members of the staff 
of any university or school or otherwise and 
may prescribe the duties, powers and functions 
of such officers. 

10. No person subject to this Act shall by 
Duties of persons virtue of being a member 

subject to this Act, of the Corps be liable for 

active military service, but subject thereto any 
such person shall be liable to perform such 
duties and discharge such obligations as may be 
prescribed. 

11. Any person enrolled under this Act may 

Punishment for punished for the contra. 
offences under this vention of any rule made 

under this Act with fine 
which may extend to fifty rupees to be recover¬ 
ed in such manner and by such authority as 
may be prescribed. 

12. (1) The Central Government may for 
Power to appoint the purpose of advising it 

^drisoryCommif/flM. on all matters of policy 

connected with the constitution and administra¬ 
tion of the Corps appoint a Central Advisory 
Committee consisting of the following persons, 
namely,— 

(a) the Minister for Defence, who shall be 
the Chairman of the Committee; 

(b) the Secretary to the Government of 
India, Ministry of Defence, ex-o//icio; 

(c) the Secretary to the Government of 
India, Ministry of Education, ex-officio; 

(djtbe Financial Adviser, Defence, ex-officio; 

(e) the Chief of the Army Staff and Com- 
mander-in.Chief, Indian Army, c.r.ojfjcio; 

(f) the Chief of the Air Staff and'Air Marshal 
Commanding, Royal Indian Air Force, er-ojfi- 
cio; 

ig) the Chief of the Naval Staff and Flag 
Officer Commanding, Royal Indian Navy, er- 
officio. 

(h) five non-official members to be nominated 
by the Central Government; and 
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(1) two members elected by the Central 
Legislature. 

{2) The Central Government may also ap¬ 
point, for the same purpose as is specified in 
Eub-section (1), such Provincial or State Advi¬ 
sory Committees as it may consider desirable 
from time to time and may prescribe their duties 
and functions. 

Power to make 43. (l) The Central 
rules. Government may make 

rules to carry out the objects of this Act. 

(2) In particular and without prejudice to 
the generality of the foregoing power such rules 
may— 

(a) prescribe the conditions subject to which 
universities or schools shall be allowed to raise 
units under this Act; 

(h) prescribe the persons or class of persons 
who may be eligible for enrolment under sec¬ 
tion 7. 

(c) prescribe the manner in which, the period 
for which and the conditions subject to which 
any person or class of persons may be enrolled 
under this Act; 

(d) provide for the medical examination of 


persons offering themselves for enrolment under 
this Act; 

(e) prescribe preliminary and periodical mili- ' 
tary training for any person or class for persons 
subject to this Act; 

(fj prescribe the military or other obligations 
to which members of the Corps shall be liable 
when undergoing military training and provide 
generally for the maintenance of discipline 
amongst members of the Corps ; 

(g) prescribe the duties, powers and functions 
of officers appointed under this Act; 

(h) prescribe the allowances or other remu¬ 
neration payable to persons subject to this Act; 

(i) provide for the removal or discharge of 
any person subject to this Act; 

{j) prescribe the offences for which any per¬ 
son subject to this Act may be tried and provide 
for the trial thereof; 

(k) prescribe the manner in which fines 
levied under this Act may be recovered; 

(l) prescribe the duties, powers and functions 
of Central, Provincial or State Advisory Com¬ 
mittees; and 

(m) provide for any other matter which 
under this Act is to be or may be prescribed. 


Act No. XXXII of 1948 

The Road Transport Corporations Aot, 1948 

[Reed. G. G.’s assent on I6th April 1948] 

An Act to provide for the incorporation of Boad Transport Corporations and for 

purposes connected therewith. 


Whereas for the promotion of a co-ordina- 
ted system of road transport in India, it is expe- 
dient to provide for the incorporation of Road 
Transport Corporations in which the Central and 
Provincial Governments shall be properly repre¬ 
sented, and to make certain provisions inciden¬ 
tal thereto; 

It is hereby enacted as follows:— 

Notes.^PoT statement of Objects and Reasons, see 
Gazette of India, Part V, page 370, 

Short title, extend 4. (1) This Act maybe 
and commencement' called the Road Transport 
Corporations Act, 1948. 

(2) It extends to all the Provinces, but shall 
not come into force in any Province unless the 
Central Government, by notification, so directs. 

2. In this Act, unless there is anything repug- 

Definitions. gu^ject or con¬ 

text,— 

"Corporation” means the Road Transport 
Corporation appointed by the Provincial Govern- 
ment in pursuance of this Act. 

Power of Provincial 3. ( 1) Notwithstan- 
Governments to appoint ding anything contained 
Corvorations. Vehicles 

Act, 1989, the Indian Companies Act, 1913, or 


any other law a Provincial Government, having 
regard to 

(a) the advantages offered to the public, 
trade and industry by the development of road 
transport; 

(b) the desirability of co-ordinating any form 
of road transport with any other form of trans¬ 
port; 

(c) the desirability of extending and impro¬ 
ving the facilities for road transport in any area 
in such manner as to provide most efficiently 
and as cheaply as possible for the needs thereof 
and of preventing uneconomic competition 
among any forms of road transport; 

may, appoint, by notification issued in this be¬ 
half, a Road Transport Corporation for the 
whole or any part of the Province. 

(2) In such Corporation— 

(a) provision shall be made and continue to 
be made by or under the relevant provincial 
law for the reservation and allotment to the 
Central Government, as represented by its Rail- 
ways, of such percentage of the share capital of 
the Corporation, if any, as may be agreed to by 
the Central and the Provincial Governments; 
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(b) provision shall be made and continue to 
be made for adequate representation of the 
Central Government and of the Provincial 
Government concerned on the Corporation; 
and 

(c) provision shall be made for the payment 
of due compensation in accordance with rules 
made under section 7 to the owners of any road 
transport services whose services are taken over 
by the Corporation: 

Provided that where no agreement is arrived 
at or a dispute arises in respect of any matter 
referred to in this aub-section between the Cen¬ 
tral Government and a Provincial Government 
such dispute will be referred to an arbitral tribu¬ 
nal consisting of one nominee of the Central 
Government, one nominee of the Provincial 
Government and one nominee of the Chief Jus¬ 
tice of the Federal Court who shall be Chairman 
of the tribunal and the findings of the tribunal 
shall be final and binding. 

—Under tbe Government of India Act, 1935, 
the power to legislate in respect of trade and commerce 
is given to tbe Provincial Legislature, while tbe power 
to legislate for the incorporation, regulation and wind¬ 
ing up of trading corporations is given to tbe Central 
Legislature. The Boards contemplated by the Provin* 
cial Governments Lave been held to fall within tbe 
definition of trading corporations. These provisions are 
intended to give tbe necessary power to such Provin¬ 
cial Governments as may desire to set up the corpora¬ 
tions. 


A. I. B, 

4. Any Corporation appointed by a Provin- 
Incor^poration and cial Government in puesu- 

dissolutionof Coryo- ance of this Act shall be a 

body corporate having perpe¬ 
tual succession and a common seal and may sue 
and be sued by the name given to it by or under 
the relevant Provincial law. 

5. Subject to the other provisions of this Act 
Composition o f any Corporation appointed 

Corporation. by a Provincial Govern¬ 

ment shall consist of such number of persons as 
the Provincial Government may think fit to ap- 
point and shall have such rights and privileges 
and shall exercise such duties and functions as 

may be specified by or under any Provincial 
law. 

6. Nothing in the Indian Companies Act, 
Winding up o/ 1913 shall apply to the 

Corporation. Corporation, and no Corpo¬ 

ration shall be wound up save by order of the 
Provincial Government, and save in such man¬ 
ner as the Provincial Government may direct: 

Provided that no order for winding up shall 
be passed by any Provincial Government under 
this section unless it has first obtained tbe ap¬ 
proval of the Central Government thereto. 

Poicor to 77iake 7. The Central Govern- 

mont may make rules to 
carry out the purposes of clause (c) of sub-seo- 
tion (2) of section 3 of this Act. 


Act No. XXXIII of 1948 

The Calcutta Port (Pilotage) Act, 1948 

[Reed. G. G.*s. assent on leth April 194S,] 

An Act to provide for the transfer of control over pilotage on the Biver Hooghly 

to the CoTni7iissio7iers for the Port of Calcutta. 


Whereas it is expedient to provide for the 
transfer of control over pilotage on the River 
Hooghly to the Commissioners for the Port of 
Calcutta and for other matters incidental there, 
to, and to make certain consequential amend¬ 
ments in the Calcutta Pilots Act xn of 1869; 

It is hereby enacted as follows:— 

Notes. — lor Statement of Objects and Reasons, sro 
Gazette of India, 1948, Part V, page 373. 

Short title and 1, (1) This Act may be 
commencement. called tbe Calcutta Port 
(Pilotage) Act, I9i8. 

(2) It shall come into force on such date as 
the Central Government may, by notification in 
tbe official Gazette, appoint in this behalf. 

Definitions. 2 . In tbia Act, unless there 

IS anything repugnant in the subject or con- 
text,— 

U) “appointed day” means the date on 
which this Act comes into forco; 

(b) "Commissioners” means the Commission¬ 
ers for the Port of Calcutta incorporated under 


the Calcutta Port Act, 1890 (Bengal Act in of 
1890): 

(c) "Hooghly area” means tbe part of the 
Hooghly River extending from the Port of Cal¬ 
cutta to tbe sea to which section 31 of the 
Indian Ports Act, 1908 (xv of 1008) has been 
extended. 

3. As from the appointed day it shall be the 
Co»»/iissio«ors’ duty of the Commissioners 

duty to maintain to maintain pilots for the 

safe navigation of vessels in 
the Hooghly area and the Commissioners shall 
be bound to maintain a sufficient number of 
pilots for the purpose as may be prescribed by 
the Central Government from time to time. 

The Act makes Port Commissioners respon¬ 
sible for pilotage also. This is essential in the Interests 
of better administration. 

4. No person shall be appointed to be a pilot 
/ippoinfmotu of by the Commissioners who 

piloid* is not for the time being 

authorised by the Central Government under 
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tie pcovisions of the Indian Ports Act, 1908, to 
plot vessels. 

RuUs regarding 5. (l) The Gommission- 

era may from time to time 

make rules— 

(a) for fixing and regulating the salaries, 
wages and allowances for pilotage to be received 
by the pilots, and 

(b) for regulating the behaviour and conduct 
of pilots, 

and may enforce the observance of such rules 
by the imposition of pecuniary penalties not 
exceeding two hundred rupees for every breach 
thereof or by suspension or deprivation of ap¬ 
pointment or otherwise, as to them may appear 
expedient: 

Provided that any such order made by the 
Commissioners shall, as respects any officer 
whose salary amounts to or exceeds one thou- 
^nd rupees, be subject to the previous sanction 
of the Central Government. 

(3) ^0 such rules shall take effect until they 
are approved by the Central Government and 
published in the official Gazette. 

6 , As from the appointed day the Commis- 
Levy of pilotage sioners shall be entitled to 
/C'js. levy fees for the pilotage of 

vessels in the Hooghly area at rates fixed under 
the Indian Ports Act, 1903 (xv of l90s). 

Pilotage account 7. ( 1) In the accounts of 
And items to be ere- the Commissioners a pilo- 
diud to it. account shall be kept 

separate from the general account. 

(2) All fees for pilotage and all fines and 
penalties levied under this Act from pilots or 
other persons employed in the pilot service shall 
be credited to the pilotage account and shall be 
beld by the Commissioners in trust. 

8. A.II sums credited to the pilotage account 
Expenditure in may be applied in such pro- 
^Hatage account. portions as the Commission- 
■ors may from time to time direct to the follow, 
ing purposes, namely:— 

(a) the purchase and maintenance in repair 
of such vessels and the supply of such material, 
fltores or other things as the Commissioners may 
deem necessary to purchase, maintain or supply 
.for the efficiency of the pilot service; 

(b) the payment of the salaries, wages and 
allowances of pilots or other officers and servants 
of the Commissioners employed in the pilot 
service; 

(c) the payment of pensions or retiring gra- 
tuities or compassionate allowances to pilots and 
other officers and servants engaged in the pilot 
service and the contributions to the provident 
fund or bonuses, if any, duly authorised to be 
made in their behalf; 

(d) the payment of pensions, gratuities and 


compassionate allowances granted by the Com¬ 
missioners to pilots and other officers and ser¬ 
vants engaged in the pilot service who ate injur¬ 
ed in the execution of their duty and to the 
surviving relatives of pilots, officers and servants 
so engaged who may die in the service of the 
Commissioners. 

(e) the provision of educational, recreational 
and other amenities for pilots and other officers 
and servants of the Commissioners employed in 


pilot service. 

9. The Commissioners shall have the power, 

Potcer to transfer the previous sanction 

moneys from the Central Government, 

general account to . , 

pmage account ^ apply the moneys credi- 

and vice versa. ted to the general account 

towards meeting deficits, if any, in the pilotage 

account and to transfer the whole or part of the 

surplus funds in the pilotage account to the 

general account. 

10. Sections 18, 19, 24B, 29 to U inclusive, 47 
Application of ‘o 54 inolusive, 55, 57, 58 and 

certain provisions of 69 to 80 inclusive of the 
Bengal Act III of Calcutta Port Act, 1890, are 

hereby incorporated in this 
Act subject to the following modifications, name- 

(a) that the references in the said sections to 
the Calcutta Port Act. 1890, shall be taken as 


references to this Act; 

(h) that in clause (h) of section 19, for the 
words “the tolls, dues, rates, rents and charges” 
the words “pilotage fees” shall be substituted and 
the words “sum of five and-a half lakhs set 
apart by the Commissioners as a reserve fund 
prior to the passing of this Act, and the further” 
shall be omitted; 

(c) that the proviso to sub-section (2) of sec¬ 
tion 30 shall be omitted; 

(d) that the proviso to sub section (1) of sec¬ 
tion 31 shall be omitted; 

(e) that in sub-section (1) of section 34 for 
the words “the Deputy Chairman, Secretary, 
Engineer, Traffic Manager or Chief Accountant 
of the Commissioners, or to any other” the word 
“any” shall be substituted; 

(f) that sub-section (2) of section 34 shall be 
omitted. 

Amendment of 11 ■ The following amend- 
the Calcutta Pilots ments in the Calcutta Pilots 
Act XII of 1859. Act No. XII of 1859 shall 

be made, namely:— 

(a) in the preamble and in section 2 , for the 
words “the Pilot Service of Government at the 
Presidency of Fort William in Bengal” the 
words “the Hooghly Pilot Service of the Com¬ 
missioners for the Port of Calcutta” shall be 
'substituted; 

(b) in section 21, for the words “the marine 
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authorities of the GoverniueDt” the worda "the 
Commissioners for the Port of Calcutta” shall 
he substituted and the words "provided that no 
order tor suspension, reduction or deprivation of 
appointment shall be made without the previous 
sanction of the Central Government” shall be 
added at the end; 


(Pilotage) Act, 1948 A. 1. B; 

fc) in section 23, for the words "all persona 
employed in the Pilot-service at the said Presi- 
dency and borne on the rolls of the Govern¬ 
ment establishment” the words "all persons em¬ 
ployed in the Hoogbly Pilot Service and borne 
on the rolls of the Commissioners for the Pork 
of Calcutta” shall be substituted. 


Act No. XXXIV of 1948. 

The Employees State Insurance Act, 1948. 

[Reel. G.-G.*s assent on I9th April 1948.] 

An Act to provide for certain benefits to employees in case oj sichiess, maternity a?icJ 
'employment injury and to make provi$io7i for certahi other matters in relation thereto. 


Whereas it is expedient to provide for 
certain benefits to employees in case of sickness, 
maternity and employment injury and to make 
provision for certain other matters in relation 
thereto; 

It it hereby enacted as follows : — 

Notes. — For Statement of Objects and Rtnsons, see 
Gazette of India, 1946, Part Y, page 402 and for the 
Report of the Select Committee sto Gazette of India, 
194K, Part V, page 124. 

CHAPTER I 
Preliminary 


Short title, extent, 
commencement and 
opT-dteatton. 

(2) It extends 


1. {!) This Act may be 
called the Employee’s State 
Insurance Act, 1948, 
to all the Provinces of India. 


(3) It shall come into force on such date or 


dates as the Central Government mayi by 
notification in the official Gazette, appoint, and 
different dates may be appointed for different 


provisions of this Act and for different Pro- 
. 


Vinces. 


(A) It shall apply, in the first instance, to 
all factories (including factories belonging to the 
Crown) other than seasonal factories. 

(5j The appropriate Government may, in 
consultation with the Corporation and with the 
approval of the Central Government, after 
giving six months' notice of its intention of so 
doing by notification in the official Gazette, 
extend the provisions of this Act or any of them, 
to any other establishment or class of establish¬ 
ments, industrial, commercial, agricultural or 
otherwise. 


2. In this Act, unless there is anything repug- 

Definitions, nant in the subject or context,_ 

(1) "appropriate Government" means, in 
respect of establishments under the control of 
the Central Government or a federal railway' or 
a major port or a mine or oilfield, the Central 
Government, and in all other cases, the Pro¬ 
vincial Government; 

(2) "benefit period” means such period of 
twenty.six consecutive weeks or six consecutive 


months corresponding to the contribution period 
or in the case of the first benefit period, such 
longer or shorter period, as may be specified in 
the regulations; 

(3) "confinement” means labour resulting in 
the issue of a living child, or labour after 
twenty-six weeks of pregnancy resulting in the 
issue of a child whether alive or dead; 

(4) "contribution” means the sum of money- 
payable to the Corporation by the principal 
employer in respect of an employee and includes 
any amount payable by or on behalf of the 
employee in accordance with the provisions of 
this Act; 

(5) "contribution period” means such period 
of twenty-six consecutive weeks or six con. 
secutive months, or in the case of the first con¬ 
tribution period, such longer or shorter period,, 
as may be specified iu the regulations; 

(6) "Corporation” means the Employees* Statn 
Insurance Corporation set up under this Act; 

(7) "duly appointed’* means appointed in 
accordance with the provisions of this Act or 
with the rules or regulations made thereunder;. 

(8) "employment injury” means a personal- 
injury to an employee caused by accident or an 
occupational disease arising out of and in the 
course of his employment in a factory or 
establishment to which this Act applies, which 
injury or occupational disease would entitle 
such employee to compensation under the 
Workmen’s Compensation Act, 1923 (via of 
1923), if he were a workman within the meaning 
of the said Act; 

(9) "employee" means any person employed 
for wages in or in connection with the work of 
a factory or establishment to which this Aok 

■ applies and— 

(i) who is directly employed by the principal 
employer on any work of, or incidental or 
preliminary to or connected with the work of,, 
the factory or establishment, whether such work 
is done by the employee in the factory or 
establishment or elsewhere; or 
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(ii) who is employed by or through an im¬ 
mediate employee on the premises of the factory 
or establishment or under the supervision of the 
principal employer or his agent on work which 
is ordinarily part of the work of the factory or 
establishment or which is preliminary to the 
work carried on in or incidental to the purpose 
of the factory or establishment; or 

(iii) whose services are temporarily lent or 
let on hire to the principal employer by the 
person with whom the person whose services are 
BO lent or let on hire has entered into a contract 
of service; 

but does not include— 

(a) any member of His Majesty’s naval, 
military or air forces; or 

(b) any person employed on a remuneration 
which in- the aggregate exceeds four hundred 
rupees a month; 

(10) “exempted employee” means an em- 
ployee who is not liable under this Act to pay 
the employees’s contribution: 

(llj “family” means the spouse and minor 
legitimate and adopted children dependent upon 
the insured person and where the insured person 
is a male, his dependent parents; 

(13) “factory” means any premises including 
the precincts thereof whereon twenty or more 
persons are working or were working on any day 
of the preceding twelve months, and in any part 
of which a manufacturing process is being 
carried on with the aid of power or is ordinarily 
so carried on but does not include a mine subject 
to the operation of the Indian Mines Act, 1923 
(IV of 1923), 

seasonal factory” means a factory which is 
exclusively engaged in one or more of the 
following manufacturing processes, namely, 
cotton ginning, cotton or jute pressing, decorti¬ 
cation of groundnuts, the manufacture of coffee, 
indigo, lac, rubber, sugar (including gur) or tea 
or any manufacturing process which is incidental 
to or connected with any of the aforesaid pro¬ 
cesses; 

The expressions “manufacturing process” and 
power” shall have the meanings respectively 
assigned to them in the Factories Act, 1934 

(XXV of 1934); 

“immediate employer” in relation to 
employees employed by or through him. means 
a person who has undertaken the execution, on 
the premises of a factory or an establishment to 
which this Act applies or under the supervision 
of the principal employer or his agent, of the 
whole or any part of any work which is ordi- 
narily part of the work of the factory or esta¬ 
blishment of the principal employer or is 
preliminary to the work carried on in, or 
incidental to the purpose of, any such factory or 


establishment, and includes a person by whom 
the services of an employee who has entered into 
a contract of service with him are temporarily 
lent or let on hire to the principal employer; 

(14) “insured person” means a person who 
is or was an employee in respect of whom con¬ 
tributions are or were payable under this Act 
and who is, by reason thereof, entitled to any of 
the benefits provided by this Act; 

( 16 ) “occupier” of the factory shall have 
the meaning assigned to it in the Factories Act, 
1934 (XXV of 1934): 

( 16 ) “prescribed” means prescribed by rules 
made under this Act; 

(17) “principal employer” means— 

(i) in a factory, the owner or occupier of the 
factory and includes the managing agent of such 
owner or occupier, the legal representative of a 
deceased owner or occupier, and where a parson 
has been named as the manager of the factory 
under clause (e) of sub-section ( 1) of section 9 
of the Factories Act, 1934 (xxv of 1934), the 
person so named; 

(ii) in any establishment under the control 
of any department of any Government in India, 
the authority appointed by such Government in 
this behalf or where no authority is so appointed, 
the head of the Department; 

(iii) in any other establishment, any person 
responsible for the supervision and control qf 
the establishment; 

( 18 ) “regulation” means a regulation made 
by the Corporation; 

(19) “Schedule” means a Schedule to this Act; 

(30) “sickness” means a condition which 
requires medical treatment and attendance and 
necessitates abstention from work on medical 
grounds; 

(31) “temporary disablement” means a con¬ 
dition resulting from an employment injury 
which requires medical treatment and renders 
an employee, as a result of such injury, tempor¬ 
arily incapable of work; 

(33) “wages” means all remuneration paid 
or payable in cash to an employee, if the terms 
of the contract of employment, express or im¬ 
plied, were fulfilled and includes other additional 
remuneration, if any, paid at regular intervals 
after the last day of the wage period, but does 
not include— 

(a) any contribution paid by the employer to 
any pension fund or provident fund, or under 
this Act; 

(b) any travelling allowance or the value of 
any travelling concession; 

(c) any sum paid to the person employed to 
defray special expenses entailed on him by the 
nature of his employment; or 

(d) any gratuity payable on discharge; 
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(QS^ ‘'week” toeana a period of seven days 
commeuciDg at midnight on Saturday night; 

(9A) the expressions “dependant”, “managing 
agent”, “occupational disease”, “partial disable¬ 
ment” where the disablement is of a permanent 
nature and “total disablement” shall have res¬ 
pectively the meanings assigned to them in the 
Worhmen’s Compensation Act, 1923 (vill of 
1920 ). 

CHAPTER II. 

Corporation, Standing Committee 
AND Medical Lenefit Council. 

Z, (1) With effect from such date as the 

K^ahli$hment of Central Government may, 
T'miiiotjees' State In- by notification in the official 
durance Corvoralion. Qazetfce, appoint in this 

behalf, there shall be established for the admi¬ 
nistration of the scheme of Employees’ State 
Insurance in accordance with the provisions of 
this Act a C’orporation to be known as the 
I'linployees’ State Insurance Corporation. 

(2} The Corporation shall be a body corporate 
by the name of Employees’ State Insurance 
Corporation having perpetual succession and a 
common seal and shall by the said name sue 
and be sued. 

Constitution of 4 , The Corporation shall 
-orpoyatxon. consist of the following 

members, namely:— 

(a) the Minister for Labour in the Central 
Government, ex-officio^ as Chairman ; 

(h) the Minister for Health in the Central 
Government, cx officio, as Vice-Chairman; 

(c) not more than five persons to be nominated 
by the Central Government of whom at least 
three shall be officials of the Central Govern¬ 
ment: 

(d) one person each representing each of the 
Governor’s Provinces to be nominated by the 
Provincial Government concerned; 

(e) one person to be nominated by the 
Central Government to represent the Chief Com¬ 
missioners* Provinces; 

(f) five persons representing employers to be 
nominated by the Central Government in consul¬ 
tation with such organisations of employers ns 
may be recognised for the purpose by the Central 
Government; 

(g) five persons representing employees to be 
nominated by the Central Government in con¬ 
sultation with such organisations of employees 
as may be recognised for the purpose by the 
Central Government; 

(h) two persons representing the medical pro- 
fession to be nominated by the Central Gover- 
ment in consultation with such organisations 
of medical practitioners as may be recognised 
for tbo purpose by the Central Government; and 
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(1) two persons to be elected by the Central 
Legislature. 

—Scheme of the nature contemplated by the 
Act is planned on an all-India basis. With this object 
in view, the administration of the scheme is entrusted 
to a Corporation constituted by the Central Govern¬ 
ment. 

5. (1) Save as otherwise expressly provided 

Term of office of in this Act, the term of 
mcmhere of the Cor- office of members of the 

poration. Corporation, other than the 

ex-officio members and members referred to in 
clauses Tdj and (e) of section 4, shall be 
four years commencing from the date on which 
their nomination or election is notified : 

Provided that a member of the Corporation 
shall, notwithstanding the expiry of the said 
period of four years, continue to hold office until 
the nomination or election of his successor is 
notified. 

(2) The members of the Corporation referred 
to in clauses (c), (d) and (e) of section 4 shall 
hold office during the pleasure of the Govern¬ 
ment nominating them. 

6. An outgoing member of the Corporation, 

Eligibility for re- the Standing Committee, or 

nomination or re- tLo Medical Benefit Coonoil 

shall be eligible for re-nomi- 
natioD or re-election as the case may be. 

7. All orders and decisions of the Corporation 

Aulhcniication of shall be authenticated by 

orders, decisions, cfc. the signature of the Chair¬ 
man or some other member authorised by the 
Corporation in this behalf and all other insim- 
meuts issued by the Corporation shall be authen- 
ticated by the signature of such member or 
officer of the Corporation as may be authorised 
by it. 

Constitution of 8. A Standing Committee 
Standing Commit- of the Corporation shall be 

constituted from among its 
members, consisting of— 

(a) a chairman, nominated by the Central 
Government; 

(b) three members of the Corporation, being 
officials of the Central Government, nominated 
by that Government; 

(c) nine members elected by the Corporation 
as follows:— 

(i) three members from among the members 
of the Corporation nominated by the Provincial 
Governments; 

(ii) two members from among the members 
of the Corporation representing employers; 

(Hi) two members from among the members 
of the Corporation representing employees; 

fn’J one member from among the members 
of tbo Corporation representing the medical pro- 
fession; and 
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(v) one member from among the members of 
the Corporation elected by the Central Legis¬ 
lature. 

9. (1) Save as otherwise expressly provided 
Term of offi.ce of in this Act, the term of 

meyn'bers of Stand- office of a member of the 
ing Committee. Standing Committee, other 

than a member referred to in clause (a) or clause 

(b) of sections, shall be two years from the date 
on which his election is notified : 

Provided that a member of the Standing 
Committee shall, notwithstanding the expiry of 
the said period of two years, continue to hold 
office until the election of his successor is 
notified ; 

Provided further that a member of the Stand¬ 
ing Committee shall cease to hold office when he 
ceases to be a member of the Corporation. 

(2) A member of the Standing Committee re¬ 
ferred to in clause (a) or clause (h) of section 8 
shall hold office during the pleasure of the 
Central Government. 

10. (1) The Central Government shall con- 
Mcdical Benefit stitute a Medical Benefit 

Council consisting of— 

(a) the Director General, Health Services, 
eX‘OfficiOt as Chairman; 

(bj & Deputy Director General, Health Ser¬ 
vices, to be dominated by the Central Govern¬ 
ment ; 

(c.) the Medical Commissioner of the Corpora¬ 
tion, ex-officio ; 

(d) one member each representing each of 
the Governor’s Provinces to be nominated by 
the Provincial Government concerned; 

(e) three members representing employers to 
be nominated by the Central Government in 
consultation with such organisations of em¬ 
ployers as may be recognised for the purpose by 
the Central Government; 

(f) three members representing employees to 
be nominated by the Central Government in con. 
saltation with such organisations of employees as 
may be recognised for the purpose by the 
Central Government; and 

(g) three members, of whom not less than one 
shall be a woman, representing the medical 
profession, to be nominated by the Central Gov¬ 
ernment in consultation with such organisations 
of medical practitioners as may be recognised 
for the purpose by the Central Government. 

(2) Save as otherwise expressly provided in 
this Act, the term of office of a member of the 
Medical Benefit Council, other than a member 
referred to in any of the clauses (a) io (d) oi 
sub-secfcion (1), shall be four years from the 
date on which his nomination is notified. 

(3) A member of the Medical Benefit Council 
referred to in clauses (b) and (d) of sub-sec 


tion (1) shall hold office during the pleasure of 
the Government nominating him. 

11. A member of the Corporation, the Stand- 

Besignation of ing Committee or the Medi- 

membership. cal Benefit Council may 

resign his office by notice in writing to the 
Central Government and his seat shall fall 
vacant on the acceptance of the resignation by 
that Government. 

12. A member of the Corporation, the Stand- 

Cessation of J7iem- ing Committee, or the 

berskip. Medical Benefit Council 

shall cease to be a member of that body if he 
fails to attend three consecutive meetings 
thereof : 

Provided that the Corporation, the Standing 
Committee or the Medical Benefit Council, as the 
case may be, may, subject to rules made by the 
Central Government in this behalf, restore him 
to membership. 

13. A person shall be disqualified for being 

Disqualificatiofi. chosen as or for being a 

member of the Corporation, the Standing Com¬ 
mittee or the Medical Benefit Council— 

(a) if he is declared to be of unsound mind 
by a competent Court; or 

(b) if he is an undischarged insolvent; or 

(c) if he has directly or indirectly by himself 
or by his partner any interest in a subsisting 
contract with, or any work being done for, the 
Corporation except as a medical practitioner or 
as a shareholder (not being a Director) of a 
company; or 

(d) if before or after the commencement of 
this Act, he has been convicted of an offence in¬ 
volving moral turpitude. 

14. (1) Vacancies in the office of nominated 

Filling of vacan- or elected members of the 

Corporation, the Standing 
Committee and the Medical Benefit Council shall 
be filled by nomination or election, as the case 
may be. 

(2) A member of the Corporation, the Stand- 
ing Committee or thegMedical Benefit Council 
nominated or elected to fill a casual vacancy 
shall hold office only so long as the member in 
whose place he is nominated or elected would 
have been entitled to hold office if the vacancy 
had not occurred, 

15. Members of the Corporation, the Stand- 

Fees and allow- Committee and the 

flwccs. Medical Benefit Council 

shall receive such fees and allowances as may 
from time to time be prescribed by the Central 
Government. 

16. (1) The Central Government may, in the 

FrincipalOfficers. case of the first appoint¬ 
ment itself and in the case of subsequent appoint¬ 
ments, in consultation with the Corporation, 
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appoint the following officers (hereinafter referr¬ 
ed to aa Principal Officers) of the Corporation, 
namely:— 

{a) a Director General of Employees’ State 
Insurance; 

(h) an Insurance Commissioner; 

(cj Sk Medical Commissioner; 

(d) ^ Chief Accounts Officer; and 
fe) an Actuary. 

(2) The Director General shall be the Chief 
}-^xecutive Officer of the Corporation. 

(3) The Principal Officers shall be whole-time 
officers of the Corporation and shall not undertake 
any work unconnected with their office without 
the sanction of the Central Government. 

(4) A Principal Officer shall hold office for 
such period, not exceeding five years, as may be 
specified in the order appointing him. An outgo¬ 
ing Principal Officer shall be eligible for reappoint¬ 
ment if he is otherwise qualified, 

(Oj a Principal Officer shall receive such 
salary and allowances as may be prescribed by 
the Central Government. 

{6} A person shall be disqualified from being 
appointed as or for being a Principal Officer if 
he is subject to any of the disqualifications 
specified in section 13. 

(?) The Central Government may at any 
time remove a Principal Officer from office and 
shall do so if such removal is recommended by 
a resolution of the Corporation passed at a 
special meeting called for the purpose and 
supported by the votes of not less than two-thirds 
of the total strength of the Corporation. 

17. (1) The Corporation may employ such 

Sia/j, other staff of ofticers and 

servants as may be necessary for the efficient 
transaction of its business provided that the 
sanction of the Central Government shall be 
obtained for the creation of any post with a 
maximum monthly salary of five hundred rupees 
and above. 

(2) The Corporation shall, with the approval 
of the Central Government, make regulations 
regarding the method of recruitment, pay and 
allowances, discipline, superannuation benefits 
and other conditions of service of the members 
of its staff. 

(3) Every appointment to posts carrying a 
maximum monthly pay of five hundred rupees 
and above shall be made in consultation with the 
Federal Public Service Commission: 

Provided that this sub-section shall not apply 
to an officiating or temporary appointment for 
an aggregate period not exceeding one year. 

18. (1) Subject to the general superintendence 

Powers of the control of the Corpora- 
Standing Commi- tion, the Standing Commi- 

ttee shall administer the 


affairs of the Corporation and may exercise any 
of the powers and perform any of the functions 
of the Corporation. 

(2) The Standing Committee shall submit for 
the consideration and decision of the Corporation 
all such cases and matters as may be specified 
in the regulations made in this behalf. 

(3) The Standing Committee may, in its dis¬ 
cretion, submit any other case or matter for the 
decision of the Corporation. 

19. The Corporation may, in addition to the 

Corporation's power scheme of benefits specified 
to promote measures in this Act, promote mea- 
A sures for the improvement 

xn.ured ferson^. 

of insured persons and for the rehabilitation and 
reemployment of insured persons who have 
been disabled or injured and may incur in res¬ 
pect of such measures expenditure from the 
funds of the Corporation within such limits as 
may be prescribed by the Central Government. 

20. Subject to any rules made under this Act, 

Meciinj/s of Cor- Corporation, the Stand- 
poration. Standing ing Committee and the 
Committee and Mcdi- Medical Benefit Council 
cal Benefxt Conncxl. meet at such times 

and places and shall observe such rules or pro¬ 
cedure in regard to transaction of business at 
their meetings as may be specified in the regula- 
tions made in this behalf. 

21. (1) If in the opinion of the Central 

Supersession of the Government, the Corpora- 
Corporation and tion Or the Standing Com- 
Standing Committee, mittee persistently makes 

default in i^rforming the duties imposed on it by 
or under this Act or abuses its powers, that 
Government may, by notification in the official 
Gazette, supersede the Corporation, or in the case 
of the Standing Committee, supersede in con¬ 
sultation with the Corporation, the Standing 
Committee: 

Provided that before issuing a notification 
under this sub-section the Central Government 
shall give a reasonable opportunity to the Cor¬ 
poration or the Standing Committee, as the case 
may be, to show cause why it should not be 
superseded and shall consider the explanations 
and objections, if any, of the Corporation or the 
Standing Committee, as the case may be. 

(2) Upon the publication of a notification 
under sub-section (1) superseding the Corpora¬ 
tion or the Standing Committee, all the members 
of the Corporation or the Standing Committee, as 
the case may be. shall, as from the date of such 
publication, be deemed to have vacated their 
ofiices. 

(3) When the Standing Committee has been 
superseded, a new Standing Committee shall be " 
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■immediately constituted in accordance with 
section 8. 

(4;) When the Corporation has been supersed¬ 
ed, the Central Government may— 

(a) immediately nominate or cause to be 
nominated or elected new members to the Cor¬ 
poration in accordance with section 4 and may 
constitute a new Standing Committee under 
section 8; 

(b) in its discretion, appoint such agency, for 
such period as it may think fit to exercise the 
powers and perform the functions of the Corpo¬ 
ration and such agency shall be competent to 
exercise all the powers and perform all the 
iunctions of the Corporation. 

(5) The Central Government shall cause a 
full report of any action taken under this section 
and the circumstances leading to such action to 
be laid before the Central Legislature at the 
earliest opportunity and in any case not later 
than three months from the date of the notifica¬ 
tion superseding the Corporation or the Standing 
Committee, as the case may be, 


Duties of Medical 22. The Medical Benefit 
BenefM Council. Council shall— 

(d) advise the Corporation, the Standing 
Committee and the Medical Commissioner on 
matters relating to the administration of medical 
benefit, the certification for purposes of the grant 
of benefits and other connected matters; 

(h) have such powers and duties of investiga¬ 
tion as may be prescribed in relation to com- 
plaints against medical practitioners in connection 
with medical treatment and attendance; and 

(c) perform such other duties in connection 
with medical treatment and attendance as may 
be specified in the regulations. 


23. The Principal Officers shall exercise such 
Duties of Princi- powers and discharge such 
pal Offi,cers. duties as may be prescribed. 

They shall also perform such other functions as 
may be specified in the regulations. 


24. No act of the Corporation, the Standi 
Acts of Corporation, Committee or the Mei 
etc., not invalid by reason cal Benefit Coun 
oMe/ect ,n conHUuUo,^. 

j . . . invalid by reason 

constitution of the Corporatic 
the Standing Committee or the Medical Bene 
Council, or on the ground that any meml 
thereof was not entitled to hold or contin 
in office by reason of any disqualification or 
any irregularity in his nomination of eleetk 
or by reason of such act having been done di 
ing the period of any vacancy in the office 
any tnember of the Corporation, the Standi 
Committee or the Medical Benefit Council. 


25. The Corporation may appoint Regional 
Regional Boards, Lo- Boards, Local Commit- 

cal Committees, Regional tees and Regional and 
and Local Medical Ben- g 

efu LouncilSs • 

(Jouncils in such areas 
and in such manner, and delegate to them such 
powers and functions, as may be provided by 
the regulations. 

Notes :—This provision was not found in the original 
Bill. This was inserted by the Select Committee. 


CHAPTER III 


Finance and Audit 

26. (1) All contributions paid under this Act 

Employees' State and all other moneys receiv- 
Insurance Eund. @(3 behalf of the Corpora¬ 
tion shall be paid into a fund called the Em¬ 
ployees’ State Insurance Fund which shall be 
held and administered by the Corporation for 
the purposes of this Act. 

(2) The Corporation may accept grants, dona- 
tions and gifts from the Central or any Pro¬ 
vincial Government, Indian State, local authority, 
or any individual or body whether incorporated 
or not, for all or any of the purposes of this Act, 

(3) All moneys accruing or payable to the 
said Fund shall be received by such officers of 
the Corporation as may be authorised by it in 
this behalf and shall forthwith be paid by them 
into the Reserve Bank of India or such other 
bank as may be approved by the Central Gov¬ 
ernment to an account styled the account of the 
Employees’ State Insurance Fund. 

(4) Such account shall be operated on by 
such officers as may be authorised by the Stand¬ 
ing Committee with the approval of the Cor¬ 
poration. 


27. The Central Government shall, every 
Grant by the Cen- year during the first five 

tral Government. years, make a grant to the 

Corporation of a sum equivalent to two-thirds of 
the administrative expenses of the Corporation 
not including therein the cost of any benefits 
provided by or under this Act. 

28, Subject to the provisions of this Act and of 
Purposes for any rules made by the Cen- 

which the Fund tral Government in that 
m y e expen e . behalf, the Employees’ State 
Insurance Fund shall be expended only for the 
following purposes, namely 

(i) payment of benefits and provision of 
medical treatment and attendance to insured 
persons and, where the medical benefit is extend¬ 
ed to their families, the provision of such medi¬ 
cal benefit to their families, in accordance with 
the provisions of this Act and defraying the 
charges and costs in connection therewith; 

(ii) payment of fees and allowances to mem¬ 
bers of the Corporation, the Standing Committee 
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and tbe Medical Benefit Council, the Regional 
Boards, Local Committeeg and Regional and 
Local Medical Benefit Councilg; 

fuij payment of salaries, leave and joining 
time allowances, travelling and compensatory 
allowances, gratuities and compassionate allowa. 
nces, pensions, contributions to provident or other 
benefit fund of officers and servants of the Cor¬ 
poration and meeting the expenditure in respect 
of ofiices and other services set up for the pur¬ 
pose of giving effect to the provisions of this 
Act; 

(iv) establishment and maintenance of hospit¬ 
als, dispensaries and other institutions and tbe 
provision of medical and other ancillary services 
for the benefit of insured persons and, where the 
medical benefit is extended to their families, 
their families; 

fv) payment of contributions to any Pro¬ 
vincial Government, Indian State, local authority 
or any private body or individual, towards tbe 
cost of medical treatment and attendance pro¬ 
vided to insured persons and, where the medical 
benefit is extended to their families, their families 
including the cost of any building and equip¬ 
ment, in accordance with any agreement entered 
into by tbe Corporation: 

(vi) defraying the cost (including all expenses) 
of auditing the accounts of the Corporation and 
of the valuation of its assets and liabilities; 

(vii) defraying the cost (including all expenses) 
of tbe Employees’ Insurance Courts set up under 
this Act: 

(viii) payment of any sums under any con¬ 
tract entered into for the purposes of this Act by 
the Corporation or the Standing Committee or by 
any officer duly authoried by the Corporation or 
the Standing Committee in that behalf; 

(ix) payment of sums under any decree, order 
or award of any Court or Tribunal against the 
Corporation or any of its ofiicers or servants for 
any act done in the execution of his duty or 
under a compromise or settlement of any suitor 
other legal proceeding or claim instituted or 
made against the Corporation; 

(x) defraying the cost and other charges of 
instituting or defending any civil or criminal 
proceedings arising out of any action taken under 
this Act; 

(xi) defraying expenditure, within the limits 
prescribed, on measures for the improvement of 
the health and welfare of insured persons and 
for the rehabilitation and re-empolyment of in¬ 
sured persons who have been disabled or injured; 
and 

(xii) such other purposes as may be authoris¬ 
ed by the Corporation with the previous ap¬ 
proval of the Central Government. 


29. (1) The Corporation may, subject to such 

Holding of pro- conditions as may be pre- 
Vtrty, etc, sccibed by the Central Gov¬ 

ernment, acquire and hold property both mova¬ 
ble and immovable, sell or otherwise transfer any 
movable or immovable property which may 
have become vested in or have been acquired by 
it and do all things necessary for the purposes 
for which the Corporation is established. 

(2) Subject to such conditions as may be pre- 
scribed by tbe Central Government, the Corpora¬ 
tion may from time to time invest any moneys 
which are not immediately required for expenses 
properly defrayable under this Act and may, 
subject as aforesaid, from time to time re-invest 
or realise such investments. 

(3) The Corporation may, with the previous 
sanction of the Central (government and on such 
terms as may be prescribed by it, raise loans 
and take measures for discharging such loans. 

(^) Tbe Corporation may constitute for the 
benefit of its staff or any class of them, such 
provident or other benefit fund as it may think 
fit. 


30. All property acquired before tbe establish. 
Vesting of the pro- menfc of the Corporation 

porty in the Corpo- shall vest in the Corpora- 
^^^*^**- tion and all income derived 

and expenditure incurred in this behalf shall be 
brought into the books of the Corporation. 

31. All expenditure incurred by the Central 
Expenditure h y Governnjent for and in con. 

Central Qovernment nection with the establish- 
to be treated as a ment of the Corporation up 

to the date of its establish, 
ment shall be treated as a loan advanced by tbe 
Central Government to the Corporation and 
such loan shall be adjusted against grants from 
tbe Central Government to the Corporation. 

32. The Corporation shall in each year 
Eudget esHmates, frame a budget showing the 

probable receipts and the expenditure which it 
proposes to incur during the following year and 
shall submit a oopy of the budget for the ap. 
proval of the Central Government before such 
date as may be fixed by it in that behalf. The 
budget shall contain provisions adequate in tha 
opinion of the Central Government for the dis¬ 
charge of the liabilities incurred by the Corpo¬ 
ration and for the maintenance of a working 
balance. 

33. The Corporation shall maintain correct 

Accounts, accounts of its income and 

expenditure in such form and in such manner as 
may be prescribed by the Central Govern¬ 
ment. 

34. (1) The accounts of the Corporation 

shall be audited, at euoh 
times and in such manner as may be prescribed^ 
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by auditors appointed by the Central Govern¬ 
ment. 

(2) The auditors shall at all reasonable times 
have access to the books, accounts and other 
documents o£ the Corporation and may, for the 
purposes of the audit, call for such explanation 
and information as they may require or examine 
any principal or other officer of the Corpora¬ 
tion. 


{B) The auditors shall forward to the Central 
Government a copy of their report together 
with an audited copy of the accounts of the 
Corporation. 

(4:) The cost of the audit as determined by 
the Central Government shall be paid out of the 
funds of the Corporation. 

35. The Corporation shall submit to the 

Annual report Central Government an an¬ 
nual report of its work and activities. 

36. The annual report, 
the audited accounts of the 
Corporation, and the budget 
as finally adopted by the 
Corporation shall be placed 
before the Central Legislature and published in 
the official Gazette. 

37. The Corporation shall, at intervals of five 

Valuation of as- years, have a valuation of 
seis and liah%Uiies» its assets and liability made 

by a valuer appointed with the approval of the 
Central Government: 

Provided that it shall be open to the Central 
Government to direct a valuation to be made at 
such other times as it may consider necessary. 


Budget, audited 
accounts and t h e 
annual report to be 
placed before t h e 
Central Legislature* 


CHAPTER IV 
Contributions 

38. Subject to the provisions of this Act, all 
All employees to employees in factories or 

he insured. establishments to which this 

Act applies shall be insured in the manner pro¬ 
vided by this Act, 

39. (1) The contribution payable under this 
Contributions. Act in respect of an em¬ 
ployee shall comprise contribution payable by 
the employer (hereinafter referred to as the 
employer’s contribution) and contribution paya¬ 
ble by the employee (hereinafter referred to as 

the employee’s contribution) and shall be paid to 
the Corporation. 

(2) The contributions shall be paid at the 
rates specified in the First Schedule, and in case 
where the provisions of this Act are made ap. 
plicable to any employee or class of employees 
in any factory or establishment or class of 
factories or establishments in such manner that 
they are excluded from some of the benefits 
under this Act, at such rates as the Corporation 
Jnay fix in this behalf. 


(3) A. week shall be the unit in respect of 
which all contributions shall be payable under 
this Act. 

(4) The contributions payable in respect of 
each week shall ordinarily fall due on the last 
day of the week, and where an employee is 
employed for part of the week, or is employed 
under two or more employers during the same 
week, the contributions shall fall due on such 
days as may be specified in the regulations, 

40. (1) The principal employer shall pay in 

Principal em- I’espect of every employee, 
ployer to pay con- whether directly employed 
tributions in the by him or by or through an 
first instance. immediate ■ employer, both 

the employer’s contribution and the employee's 
contribution. 

(2) Notwithstanding anything contained in 
any other enactment but subject to the provi¬ 
sions of this Act and the regulations, if any, 
made thereunder, the principal employer shall, in 
the case of an employee directly employed by him 
(not being an exempted employee), be entitled 
to recover from the employee the employee’s 
contribution by deduction from his wages and 
not otherwise: 

Provided that no such deduction shall be 
made from any wages other than such as relate 
to the period or part of the period in respect of 
which the contribution is payable, or in excess of 
the sum representing the employee’s contribution 
for the period. 

(3) Notwithstanding any contract to the con¬ 
trary, neither the principal employer nor the 
immediate employer shall be entitled to deduct 
the employer’s contribution from any wages 
payable to an employee or otherwise to recover 
it from him. 


(4) Any sum deducted by the principal em¬ 
ployer from wages under this Act shall be 
deemed to have been entrusted to him by the 
employee for the purpose of paying the contri¬ 
bution in respect of which it was deducted. 

(5) The principal employer shall bear the 
expenses of remitting the contributions to the 
Corporation. 

41. (1) k principal employer, who has paid 

Becovery of con- contribution in respect of an 
trihution from im- employee employed by or 
mediate employer. through an immediate em¬ 
ployer, shall be entitled to recover the amount 
of the contribution so paid (that is to say the 
employer’s contribution as well as the em¬ 
ployee’s contribution, if any) from the im¬ 
mediate employer, either by deduction from any 
amount payable to him by the principal em¬ 
ployer under any contract, or as a debt payable 
by the immediate employer. 





100 Acts The EiiPLOYEES State Insurance Act, 1943 


(a) In the case referred to in sub-aection { Ij, 
- immediate employer shall be entitled to 
recover the employee's contribution from the 
employee employed by or through him by 
deduction from wages and not otherwise, subject 
to the conditions specified in the proviso to sub¬ 
section {2) of section 40. 

Explanation. — For the purposes of sections 
40 and 41, wages shall be deemed to include 
payment to an employee in respect of any period 
of authorised leave, lock-out or legal strike. 

42. (1) No employee's contribution shall be 

Generalprovisions payable by Or on behalf of 
fls to^ yaymcni of an employee whose average 

daily wages are below one 


contrihutiona. 


rupee. 

Explanation. — The average daily wages of 
an employee shall be calculated in the manner 
specified in the First Schedule. 

(2) Contribution (both the employer’s contri¬ 
bution and the employee’s contribution) shall be 
payable by the principal employer for each week 
during the whole or part of which an employee 
is employed. 

(3) Where wages are payable to an employee 
for a portion of the w'eek the employer shall be 
liable to pay botb the employer’s contribution 
and the employee’s contribution for the week in 
full but shall be entitled to recover from the 
employee the employee’s contribution. 

(4) No contribution shall be payable in 
respect of an employee for any week during the 
whole of which no services are rendered by an 
employee and in respect of which no wages are 
payable to him. 

(5) Notwithstanding the provisions of sub. 
section (4), contribution shall be payable, in 
respect of any week during w'hich no services 
are rendered by and no wages are paid to an 
employee, at the rate at which contribution was 
last paid, where the failure to render such 
services is due to the employee being on authori¬ 
sed leave, or is due to a lock-out or a legal strike, 
if in respect of the period covered by such legal 
strike the employee receives w’ages in full or in 
part. 

43. Subject to the provisions of this Act, the 

Method of pay- Corporation may make regu- 
vient of contribu- lations for any matter rela. 

ting or incidental tt) the 
payment and collection of contributions payable 
under this Act and without prejudice to the 
generality of the foregoing power such regulations 
may provide for— 

(a) the manner and time of payment of 
contributions; 

(b) the payment of contributions by means of 
adhesive or other stamps affixed to or impressed 
upon books, cards or otherwise and regulating 


the manner, times and conditions in, at and 
under which, such stamps are to be affixed or 
impressed; 

(c) the entry in or upon books or cards of 
particulars of contributions paid and benefits 
distributed in the case of the insured persons to 
whom such books or cards relate; and 

(d) the issue, sale, custody, production, inspec¬ 
tion and delivery of books or cards and the 
replacement of books or cards which have been 
lost, destroyed or defaced. 

44. Every principal and immediate employer 

lietnrn^ byemplo- shall submit to the Corpora- 

tion or to such officer of the 
Corporation as it may direct such returns in 
such form and containing such particulars 
relating to persons employed by him, as may be 
specified in regulations made in this behalf. 

45- (1) The Corporation may appoint such 

Inspectors, their persons as Inspectors, as it 
fuyictxonsand duties, thinks fit, for the purposes of 

this Act, within such local limits as it may assign 
to them. 

(2) Any Inspector appointed by the Corpora¬ 
tion under sub-section (1) (hereinafter referred 
to as Inspector), or other official of the Corpora¬ 
tion authorised in this behalf by it may, for the 
purposes of enquiring into the correctness of any 
of the particulars stated in any return referred 
to in section 44 or for the purpose of ascertaining 
whether any of the provisions of this Aot has 
been complied with— 

(a) require any principal or immediate em¬ 
ployer to furnish to him such information as he 
may consider necessary for the purposes of this 
Act; or 

(b) at any reasonable time enter any office, 
establishment, factory or other premises occupied 
by such principal or immediate employer and 
require any person found in charge thereof to 
produce to such Inspector or other official and 
allow him to examine such accounts, books and 
other documents relating to the employment of 
persons and payment of wages or to furnish to 
him such information as he may consider nece¬ 
ssary; or 

(c) examine, with respect to any matter 
relevant to the purposes aforesaid, the principal 
or immediate employer, his agent or servant, or 
any person found in such factory, establishment, 
office or other premises, or any person whom 
the said Inspector or other official has reasona¬ 
ble cause to believe to be or to have been an 
employee. 

j An Inspector eball exercise such functions 
and perform such duties as may be authorised 
by the Corporation or as may be specified in the 
regulations. 


1948 


THE EMPLOYEES* STATE INSURANCE ACT, 1948 Acts 101 


CHAPTER V. 

Benefits 

46. (1) Subject; to the proviaiona of this Act, 

Benefits. the insured persons or as 

the case may be, their dependants shall be entit¬ 
led to the following benefits, namely:— 

(a) periodical payments to any insured person 
in case of his sickness certified by a duly appoin¬ 
ted medical practitioner (hereinafter reterred to 
as sickness benefit); 

(b) periodical payments in case of confine¬ 
ment to an insured woman, certified to be 
■eligible for such payments by an authority 
specified in this behalf by the regulations 
(hereinafter referred to as maternity benefit); 

(c) periodical payments to an insured person 
suffering from disablement as a result of an 
employment injury sustained as an employee 
under this Act and certified to be eligible for 
such payments by an authority specified in this 
behalf by the regulations (hereinafter referred to 
as disablement benefit); 

(d) periodical payments to such dependants 
of an insured person who dies as a result of an 
employment injury sustained as an employee 
under this Act, as are entitled to compensation 
under this Act (hereinafter referred to as depen¬ 
dants* benefit): and 

(e) medical treatment for and attendance on 
insured persons (hereinafter referred to as medi¬ 
cal benefit). 

(2) The Corporation may, at the request of 
the appropriate Government and subject to such 
conditions as may be laid down in the regula¬ 
tions, extend the medical benefits to the family 
of an insured person. 

Notes:—Benefit of medioal treatment and attendance 
is extended to the families of the insured persons. But 
this has been done at the option of the Corporation 
when requested by the appropriate Government. 

47. A person shall be qualified to claim sick- 

Whenperson eligi- ness benefit during any be- 

ble for sickiiess bene- nefit period, if during the 

corresponding contribution 
period, weekly contributions in respect of him 
were payable for not less than two-thirds of the 
number of weeks during which he shall be 
deemed to have been available for employment 
within the meaning of section 48, subject to a 
minimum of twelve contributions : 

Provided that the Corporation may waive the 
minimum number of contributions during the 
first contribution period. 

48. A person shall always be deemed to have 

When person available for employ- 

deemed available for ment in any week, except 
employment, when during the whole of 

such week,— 

f (a) he was unable to work on account of 
1948 Acts./I3& & 14a 


sickness which had been duly certified, whether 
entitling him to receive sickness benefit or not, or 

(b) he was qualified to receive disablement 
benefit for temporary disablement, or 

(c) in the case of an insured woman, she was 
entitled to the maternity benefit provided in 
section 50 or she would have been entitled to 

. such benefit if she had fulfilled all other con- 
ditiODs entitling her thereto. 

49. Subject to the provisions of this Act and 
Sickness benefit. the regulations, if any, a 

person qualified to claim sickness benefit in ac¬ 
cordance with section 47 shall be entitled to re¬ 
ceive such benefit at the rates specified in the 
Second Schedule for. the period of his sickness : 

Provided that he shall not be entitled to the 
benefit for an initial waiting period of two days 
except in the case of a spell of sicknsss following, 
at an interval of not more than fifteen days, the 
spell of sickness for which sickness benefit was 
last paid : 

Provided further that sickness benefit shall 
uot be paid to any person for a number of days 
in excess of the number which taken together 
with the number of days for which he has al¬ 
ready received the benefit makes up a total of 
fifty-six days during any continuous period of 
three hundred and sixty-five days, 

50. (1) An insured woman shall be qualified 
Maternity benefit, to claim maternity benefit 

for a confinement occurring in a benefit period 
if during the corresponding contribution period, 
weekly contributions in respect of her were pay¬ 
able for not less than two-thirds of the number 
of weeks during which she shall be deemed to 
have been available for employment within the 
meaning of section 48, subject to a minimum of 
twelve contributions : 

Provided that at least one contribution has 
been paid between thirty-five and forty weeks 
before the week in which the confinement takes 
place or in which notice of pregnancy is given 
before confinement whichever is more advan¬ 
tageous to the insured person. 

(2) Subject to the provisions of this Act, and 
the regulations, if any an insured woman who 
is qualified to claim maternity benefit in accord¬ 
ance with sub-section (1) shall be entitled to 
receive it at the rate of twelve annas a day for 
all days on which she does not work for remu- 
neration during a period of twelve weeks of 
which not more than six shall precede the ex¬ 
pected date of confinement. 

51. (1) Subject to the provisions of this Act, 

Disablement bene- f'b® regulations, if any, 

fit. disablement benefit shall be 

payable— 

(a) to a person who sustains temporary dis¬ 
ablement, during the period of such disablement; 
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(h) io a person who sustains permanent par. 
Hal disaMement, during his life; 

(c) to a person who sustains permanent total 
disablement, during bis life; and 

(d) to a person, in all cases of disablement 
not falling under sub-clauses (a), (1) or (c) of 
this sub-section, as may be provided in the re¬ 
gulations. 

(2) Disablement benefit shall be paid on the 
scale and subject to the conditions specified in 
this behalf in the Second Schedule. 

52. Where an insured person dies as a result 

Defendants' he- of an employment injury 

nefit sustained as an employee 

under this Act, dependants* benefit shall be pay¬ 
able subject to the provisions of this Act and 
the regulations, if any, to his dependants at such 
rates and for such period as is specified in the 
Second Schedule. 

53. Where an insured person is or his depen- 

Disahlement and dants are entitled to receive 

dependants' henejits. or recover, whether from 

the employer of the insured person or from any 
other person any compensation or damages 
under the Workmen’s Compensation Act, 1923 
(VIII of 1923), or otherwise, in respect of an 
employment injury sustained by the insured 
person as an employee under this Act, then tbe 
following provisions shall apply, namely : — 

(i) The insured person shall, in lieu of such 
compensation or damages, receive the disable¬ 
ment benefit provided by this Act [but subject 
otherwise to the conditions specified'iu the Work¬ 
men’s Compensation Act, 1923 (VIII of 1923)] 
from the Corporation and not from the employer 
or other person. 

(it) If the insured person dies as a result of 
the employment injury sustained as an employee 
under this Act (whether or not he was in receipt 
of any periodical payment for temporary dis¬ 
ablement in respect of the injury), dependants’ 
benefit shall bo payable at the rates and in the 
proportion specified in the Second Schedule to 
his widow or widows during her or their widow¬ 
hood, and to minor legitimate or adopted sons 
and minor legitimate unmarried daughters, 

(in) In case the insured person does not leave 
him surviving any widow or children as men¬ 
tioned in clause (ii) or in tbe case of an insured 
woman if she does not leave her surviving any 
children as mentioned in clause (ii), dependant’s 
benefit shall be paid to the other dependants of 
the deceased at such rates as may be determined 
by the Commissioner appointed under the Work¬ 
men’s Compensation Act, 1923 (Vill of 1923). 

(iv) The amount of dependants’ benefit pay¬ 
able under clause (Hi) shall not exceed one half 
of the amount which would have been payable 
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to the insured person as benefit on permanent 
total disablement. 

(v) Save as modified by this Act, the obliga¬ 
tions and liabilities imposed on an employee by 
tbe Workmen’s Compensation Act, 1923 (VIII of 
1923), shall continue to apply to him. 

54. All medical examinations and treatment 
Medical exarnina- referred to in the Work- 

nation. men’s Compensation Act, 

1923 (VIII of 1923), shall for the purposes of this 
Act, be carried out by duly appointed medical 
practitioners. 

55. (1) Any payment of disablement benefit 
Iteview of benefits, may be reviewed by the 

Commissioner appointed under the Workmen’s 
Compensation Act 1923 (Vlll of 1923), on the ap¬ 
plication of— 

(a) Insurance Officer of the Corpora¬ 
tion, or 

(b) the person receiving the benefit, 

and such application shall be accompanied by a 
certificate of a duly appointed medical officer : 

Provided that such application may be made 
without such certificate in such circumstances as 
may be specified in the regulations made in this 
behalf. 

(2) Subject to the provisions of this Act, the 
Commissioner may, on such review as aforesaid, 
direct that the disablement benefit be continued, 
increased, reduced or discontinued, 

56. (1) An insured person or (where such 
Medical benefit, medical benefit is extended 

to his family) a member of his family whose 
condition requires medical treatment and atten¬ 
dance shall be entitled to receive medical 
benefit. 

(2) Such medical benefit may be given either 
in the form of outpatient treatment and atten¬ 
dance in a hospital or dispensary, clinic or other 
institution or by visits to the home of the insured 
person or treatment as in-pationt in a hospital 
or other institution. 

(3) A person shall be entitled to medical 
benefit during any week for w’bich contributions 
are payable in respect of him or in which he is 
qualified to claim sickness benefit or materni^ 
benefit or, as provided under the regulations, is 
in receipt of disablement benefit *. 

Provided that a person in respect of whom 
contribution ceases to be payable under this Act 
may be allowed medical benefit for such period 
and of such nature as may be provided under 

the regulations. 

57. (1) An insured person and (where such 
Scale of medical medical benefit is extended 

bemfit. to his family) his family 

shall be entitled to receive medical benefit only 
of such kind and on such scale as may be pro¬ 
vided by the Provincial Government or by th^ 
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Corporation, and an insured person or, where, 
such medical benefit is extended to his family, 
his family shall not have a right to claim any 
medical treatment except such as is provided by 
the dispensary, hospital, clinic or other institu- 
tion to which he or his family is allotted, or as 
may be provided by the regulations. 

(2) Nothing in this Act shall entitle an in¬ 
sured person and (where such medical benefit is 
extended to his family) his family to claim re- 
imbursement from the Corporation of any ex¬ 
penses incurred in respect of any medical 
treatment, except as may be provided by the 
regulations. 

S8. (l) The Provincial Government shall 

Provision o f Provide for insured persons 
medical treatjnent and (where such benefit is 
by Provincial Gov- extended to their families) 
ernment. families in the Pro. 

vince, reasonable medical, surgical and obstetric 
treatment: 

Provided that the Provincial Government 
may, with the approval of the Corporation, 
arrange for medical treatment at clinics of 
medical practitioners on such scale and subject 
to such terms and conditions as may be agreed 
upon. 

(2) Where the incidence of sickness benefit 
payment to insured persons in any province is 
found to exceed the all. India average, the 
amount of such excess shall be shared between 
the Corporation and the Provincial Government 
in such proportion as may be fixed by agreement 
between them. 

Provided that the Corporation may in any 
case waive the recovery of the whole or any part 
of the share which is to be borne by the Provin- 
cial Government. 

(3) The Corporation may enter into an 
agreement with a Provincial Government in 
regard to the nature and scale of the medical 
treatment that should be provided to insured 
persons and (where such medical benefit is ex¬ 
tended to the families) their families (including 
provision of buildings, equipment, medicines, and 
staff) and for the sharing of the coat thereof and 
of any excess in the incidence of sickness benefit 
to insured persons between the Corporation and 
the Provincial Government. 

(4i) In default of agreement between the Cor¬ 
poration and any Provincial Government as 
aforesaid the nature and extent of the medical 
treatment to be provided by the Provincial Gov¬ 
ernment and the proportion in which the cost 
thereof and of the excess in the incidence of 
sickness benefit shall be shared between the Cor¬ 
poration and that Government, shall be deter¬ 
mined by an arbitrator (who shall be or shall 
have been a Judge of the High Court of a Pro¬ 


vince) appointed by the Chief Justice of India 
and the award of the arbitrator shall be binding 
on the Corporation and the Provincial Govern¬ 
ment. 

59. (1) The Corporation may, with the ap- 

Establishment P^oval of the Provincial 
a7id maintenance of Government establish and 
hospitals, etc., by maintain in a Province suoh 
Corporation. hospitals, dispensaries and 

other medical and surgical services as it may 
think fit for the benefit of insured persons and 
(where such medical benefit is extended to their 
families) their families. 

(2) The Corporation may enter into agree¬ 
ment with any Indian State, local authority, prK 
vate body or individual in regard to the provision 
of medical treatment and attendance for insured 
persons and (where such medical benefit is ex¬ 
tended to their families) their families, in any 
area and sharing the cost thereof. 

General. 

60. (1) The right to receive any payment of 
Benefit not as- any benefit under this Act 

signable or attach- shall not be transferable or 

assignable. 

(2) No cash benefit payable under this Act 
shall be liable to attachment or sale in execution 
of any decree or order of any Court, 

61. When a person is entitled to any of the 
Bar of benefits benefits provided by this 

under other enact- Act, he shall not be entitled 

to receive any similar bene¬ 
fit admissible under the provisions of any other 
enactment. 

62. Save as may be provided in the regula- 
Persons not to tions no person shall be en- 

commute cask bene- titled to commute for a 

lump sum any periodical 
payment admissible under this Act. 

63. No person shall be entitled to sickness 
Persons not en- benefit or maternity benefit, 

titled, to receive bene- or disablement benefit for 
fits in certain cases, temporary disablement in 

respect of any day on which he wmrks and re¬ 
ceives wages. 

Eecipients of sick- 64. A person who is in 
ness or disablement receipt of sickness benefit 
benefit to observe or disablement benefit (other 
conditions. benefit granted on 

permanent disablement)— 

(a) shall remain under medical treatment at 
a dispensary, hospital, clinic or other institution 
provided under this Act and shall carry out the 
instructions given by the medical oflScer or 
medical attendant in charge thereof; 

(b) shall not while under treatment do any¬ 
thing which might retard or prejudice his 
chances.of recovery; 
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fc) shall not leave the area in which medical 
treatment provided by this Act is being given, 
without the permission of the medical officer, 
medical attendant or such other authority as 
may be specified in this behalf by the regula- 
tions; and 

shall allow himself to be examined by 
any duly appointed medical officer or sick visi¬ 
tor or other person authorised by the Corpora, 
tion in this behalf. 

Benefits not to he 65. (l) An insured per- 
comhtned. gon shall not be entitled to 

receive for the same period— 

(a) both siclinees benefit and maternity bene¬ 
fit; or 

(b) both sickness benefit and disablement 
benefit for temporary disablement; or 

fcjboth maternity benefit and disablement 
benefit for temporary disablement. 

(2) Where a person is entitled to more than 
one of the benefits mentioned in sub-section (1)^ 
ho shall be entitled to choose which benefit be 
shall receive. 

66. (1) Where any employment injury is 

Corpordtion's right sustained by an insured 
to recover damages person as an employee 
from employer in under this Act by reason of 
certain cases. negligence of the emplo¬ 

yer to observe any of the safety rules laid down 
by or under any enactment applicable to a 
factory or establishment or by reason of any 
wrongful act of the employer or his agent, the 
Corporation shall notwithstanding the fact that 
the employer has paid the weekly contributions 
due under this Act in respect of such insured 
person be entitled to bo reimbursed by the em¬ 
ployer or the principal who is liable to pay 
compensation under section 12 of the Workmen’s 
Compensation Act, 1923 (vill of 1923) the actua- 
rial present value of the periodical payments 
which the Corporation is liable to make under 
this Act. 

(2) For the purposes of this Act, the actua¬ 
rial present value of the periodical payments 
shall be determined in such manner as may be 
specified in the regulations. 

67. Where an insured person is entitled to 
Corporation's right receive or to recover (but 
to he indemnified in has not received or rooover- 
certain cases. whether from his em¬ 

ployer or any other person, compensation or 
damages under any law for the time being in 
force in respect of any employment injury caused 
under circumstances creating a legal liability in 
some person other than the employer or his 
agent, the Corporation shall be entitled to be in¬ 
demnified by the person so liable : 

Provided that the Corporation shall not be 
entitled to be indemnified by an employer who 


has paid contributions in respect of the employee 
sustaining the employment injury as an em¬ 
ployee under this Act, except in cases covered 
by section G6. 

68. (1) If any principal employer fails or 

Corporaiio n’s neglects to pay any contri- 
righis where a prin- bution which under this 
Cipal employer faxls Act he is liable to pay in 

and by reason thereof such 
person becomes disentitled to any benefit or 
entitled to a benefit on a lower scale the Corpo- 
ration may, on being satisfied that the contribu¬ 
tion should have been paid by the principal 
employer, pay to the person the benefit at the 
rate to which he would have been entitled if the 
failure or neglect had not occurred and the Cor¬ 
poration shall be entitled to recover from the 
principal employer either— 

('i)the difference between the amount of 
benefit which is paid to the said person and the 
amount of the benefit which would be payable 
on the basis of the contributions which should 
have been paid by the employer, or 

(ii) twice the amount of the contribution 
which the employer failed or neglected to pay, 
whichever is greater. 

(2) The amount recoverable under this sec¬ 
tion may be recovered as if it were an arrear of 
land-revenue. 

69. (1) Where the Corporation considers 

Lxahility of owner that the incidence of siok- 
or occupier of facto- ness among insured per- 
.A V A — sons is excessive by reason 

sive sickness benefit. _ 

(1) insanitary working conditions in a factory 
or establishment or the neglect of the owner or 
occupier of the factory or establishment to 
observe any health regulations enjoined on him 
by or under any enactment, or 

(ii) insanitary conditions of any tenements 
or lodgings occupied by insured persons and such 
insanitary conditions are attributable to the 
neglect of the owner of the tenements or lodg¬ 
ings to observe any health regulations enjoined 
on him by or under any enactment, 
the Corporation may send to the owner or occu¬ 
pier of the factory or establishment or to the 
owner of the tenements or lodgings, as the case 
may be, a claim for the payment of the amount 
of the extra expenditure incurred by the Corpo¬ 
ration as sickness benefit; and if the claim is 
not settled by agreement, the Corporation may 
refer the matter, with a statement in support of 
its claim, to the appropriate Government. 

(2) If the appropriate Government is of 
opinion that a priWJa facie case for inquiry is 
disclosed, it may appoint a competent person or 
persons to hold an inquiry into the matter. 
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(8) If upon such inquiry it ia proved to the 
satisfaction of the person or persona holding the 
inquiry that the excess in incidence of sickness 
among the insured persons is due to the default 
or neglect of the owner or occupier of the 
factory or establishnaent or the owner of the 
tenements or lodgings, as the case may be, the 
said person or persons shall determine the 
amount of the extra expenditure incurred as 
sickness benefit, and the person or persons by 
whom the whole or any part of such amount 
shall be paid to the Corporation. 

(4) k determination under sub-section (3) 
may be enforced as if it were a decree for pay¬ 
ment of money passed in a suit by a Civil Court. 

(5) For the purposes of this section, “owner’* 
of tenements or lodgings shall include any agent 
of the owner and any person who is entitled to 
collect the rent of the tenements or lodgings as a 
lessee of the owner. 

70. (1) Where any person has received any 

Heyaymmt of benefit or payment under 

benefit improperly this Act when he is not 
received. lawfully entitled thereto, he 

shall be liable to repay to the Corporation the 
value of the benefit or the amount of such pay¬ 
ment, or in the case of his death his representative 
shall be liable to repay the same from the assets 
of the deceased, if any, in his hands. 

(2) The value of any benefits received other 
than cash payments shall be determined by 
such authority as may be specified in the regula¬ 
tions made in this behalf and the decision of 
such authority shall be final. 

(3) The amount recoverable under this sec¬ 
tion may be recovered as if it were an arrear of 
land-revenue. 

71. If a person dies during any period for 

Benefit payable up which he is entitled to a 
to andincluding day cash benefit under this Act, 
of death. the amount of such benefit 

up to and including the day of his death shall be 
paid to any person nominated by the deceased 
person in writing in such form as may be speci¬ 
fied in the regulations or, if there is m such 
nomination, to the heir or legal representative 
of the deceased person. 

72. No employer by reason only of his liabi- 


the employee is in receipt of sickness benefit 
or maternity benefit, nor shall he, except as pro¬ 
vided under the regulations, dismiss, discharge 
or reduce or otherwise punish an employee dur¬ 
ing the period he is in receipt of disablement 
benefit for temporary disablement or is under 
medical treatment for sickness or is absent from 
work as a result of illness duly certified in accor¬ 
dance with the regulations to arise out of the 
pregnancy or confinement rendering the em¬ 
ployee unfit for work. 

(2) No notice of dismissal or discharge or 
reduction given to an employee during the period 
specified in sub-section (1) shall be valid or 
operative. 

CHAPTER VI. 


Adjudication op Disputes and Claims. 

74. (l) The Provincial Government shall, by 

Constitution of notification in the official 
Employees* Insur- Gazette, constitute an Em- 
ance Court. ployees* Insurance Court for 

such local area as may be specified in the 
notification. 

(2) The Court shall consist of such number 
of Judges as the Provincial Government may 
think fit, 

(■3) Any person who is or has been a judicial 
officer or ia a legal practitioner of five years* 
standing shall be qualified to be a Judge of the 
Employees’ Insurance Court. 

(4) The Provincial Government may appoint 
the same Court for two or more local areas or 
two or more Courts for the same local area. 


(5) Where more than one Court has been 
appointed for the same local area, the Provincial 
Government may by general or special order 
regulate the distribution of business between them. 


Matters to be de¬ 
cided by Employees' 
Insurance Court. 


75. (l) If any question 
of dispute arises as to— 


(a) whether any person iS an employee with¬ 
in the meaning of this Act or whether he is lia¬ 
ble to pay the employee’s contribution, or 

(b) the rate of wages or average daily wages 
of an employee for the purposes of this Act, or 

(c) the rate of contribution payable by a 
principal employer in respect of any employee, or 

(d) the person who is or was the principal 


Employer not to lity for any contributions employer in respect of any employee, or 

re ucewagesyctc. payable under this Act shall, (e) the right of any person to any benefit and 

directly or indirectly reduce the wages of any as to the amount and duration thereof, or 

employee, or except as provided by the regu- (f) the actuarial present value of the periodi- 
lations, discontinue or reduce benefits payable to cal payments referred to in section 66, or 
him under the conditions of his service which (g) any other matter which is in dispute bet- 
are similar to the benefits conferred by this Act. ween a prmcipal employer and the Corporation, 

Employer not to 73. f No employer shall or between a principal employer and an imme- 
dismiss or punish em~ dismiss, discharge, or reduce diate employer, or between a person and the 

ployee during period or otherwise punish an Corporation or between an employee and a 

\ 0/ sickness, etc. employee during the period principal or immediate employer, • in respect of 
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any contribufeion or benefit or other dues payable 
or recoverable under this Act, 
such question or dispute shall be decided by the 
Employees* Insurance Court in accordance with 
the provisions of this Act. 

(2) The following claims shall be decided by 
the Employees’ Insurance Court, namely:— 

(a) claim for the recovery of contributions 
from the principal employer; 

(b) claim by a principal employer to recover 
contributions from any immediate employer; 

(c) claim under section 66 or 67 made by the 
Corporation against the employer or other per¬ 
son liable thereunder; 

(d) claim against a principal employer under 
section 68; 

(e) claim under section 70 for the recovery of 
the value or amount of the benefits received by 
a person when he is not lawfully entitled there¬ 
to; and 

(f) any claim for the recovery of any benefit 
admissible under this Act. 

(3) No Civil Court shall have jurisdiction to 
decide or deal with any question or dispute as 
aforesaid or to adjudicate on any liability which 
by or under this Act is to be decided by the 
Employees’ Insurance Court. 

76. (1) Subject to the provisions of this Act 
Institution of pro- and any rules made by the 

ceedings, etc. Provincial Government, all 

proceedings before the Employees* Insurance 
Court shall be instituted in the Court appointed 
for the local area in which the insured person 
was working at the time the question or dispute 
arose. 

(2) If the Court is satisfied that any matter 
arising out of any proceeding pending before it 
can be more conveniently dealt with by any 
other Employees’ Insurance Court in the same 
Province, it may, subject to any rules made by 
the Provincial Government in this behalf, order 
such matter to be transferred to such other Court 
for disposal and shall forthwith transmit to such 
other Court the records connected with that 
matter. 

(3) The Provincial Government may transfer 
any matter pending before any Employees' 
Insurance Court in the Province to any such 
Court in another Province with the consent of 
the Provincial Government of that Province. 

(4) The Court to which any matter is trans¬ 
ferred under sub-section (2) or sub-section 
shall continue the proceedings as if they had been 
originally instituted in it. 

77. (1) The proceedings before an Employees* 
Commencement of Insurance Court shall be 

proceedings, commenced by application. 

(2) Every such application shall be in such 
form and shall contain such particulars and shall 


be accompanied by such fee, if any, as may be I 
prescribed by rules made by the Provincial 
Government in consultation with the Corporation, 1 

78. (1) The Employees* Insurance Court 1 

Powers of Em- powers o£ oi 

ployees* Insurance a Civil Court for the pur- 1 
Court. poses of summoning and i' 

enforcing the attendance of witnesses, compelling & 
the discovery and production of documents and 
material objects, administering oath and record¬ 
ing evidence and such Court shall be deemed to 1 

be a Civil Court within the meaning of section 195 ' 

and Chapter XXXV of the Code of Criminal 
Procedure, 1898 (V of 1898). 

(2) The Employees* Insurance Court shall 
follow such procedure as may be prescribed by 
rules made by the Provincial Government, 

(3) All costs incidental to any proceeding 
before an Employees* Insurance Court shall, 
subject to such rules as may be made in this 
behalf by the Provincial Government, be in the | 
discretion of the Court. 

(4}) kn order of the Employee's Insurance 
Court shall be enforceable as if it were a decree 
passed in a suit by a Civil Court. 

79. Any application, appearance or act re- 
Appearanceby quired to be made or done 

legal practitioners, by any person to or before 

an Employees* Insurance 
Court (other than appearance of a person re¬ 
quired for the purpose of his examination as a 
witness) may be made or done by a legal 
practitioner or by an officer of a registered trade 
union authorised in writing by such person or 
with the permission of the Court, by any other 
person so authorised. 

80. An Employees’ Insurance Court shall not 

Benefit not ad- direct the payment of any 
viiyiissible unless benefit to a person unless 
claimed in iiwf. j^^dQ a claim for 

such benefit in accordance with the regulations 
made in that behalf within twelve months after 
the claim became due: 

Provided that if the Court is satisfied that 
there was reasonable excuse for not making a 
claim for the benefit within twelve months after 
it became due, it may direct the payment of the 
benefit as if the claim had been made in 
time. 

81. An Employees’ Insurance Court may 
Bofcrcnce to High submit any question of law 

Court, for the decision of the 

High Court and if it does so shall decide the 
question ponding before it in accordance with 
such decision. 

82. (1) Save* as expressly provided in this 

/t 2 )p(taZ. section, no appeal shall lie 

from an order of an Employees* Insurance 
Court. 
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(2) An appeal shall lie to the High Court 
from an order of an Employees’ Insurance Court 
if it involves a substantial question of law. 

(3) The period of limitation for an appeal- 
under this section shall be sixty days. 

(4) The provisions of sections 5 and 12 of the 
Indian Limitation Act, 1908 (ix of 1908), shall 
apply to appeals under this section. 

83. Where the Corporation has presented an 

Stay of payment appeal against an order of 
pending appeal. the Employees’ Insurance 

Court, that Court may, and if so directed by the 
High Court shall pending the decision of the ap¬ 
peal, withhold the payment of any sum direct^ 
to be paid by the order appealed against. 


CHAPTER VII. 


Penalties. 


84. Whoever, for the purpose of causing any 
Punishment for increase in payment or 
false statement. benefit under this Act, or 

for the purpose of causing any payment or 
benefit to be made where no payment or benefit 
is authorized by or under this Act, or for the 
purpose of avoiding any payment to be made 
by himself under this Act or enabling any other 
person to avoid any such payment, knowingly 
makes or causes to be made any false statement 
or false representation, shall be punishable with 
imprisonment for a term which may extend to 
three months, or with fine not exceeding five 
hundred rupees, or with both. 

Punishment for f ailure 85. If any person— 
to pay contribuUonst etc. ^ 


(a) fails to pay any contribution which 
under this Act he is liable to pay, or 

(b) deducts or attempts to deduct from the 
wages of an employee the whole or any part of 
the employer’s contribution, or 

(c) in contravention of section 72 reduces 
the wages or any privileges or benefits admis¬ 
sible to an employee, or 

(d) in contravention of section 73 or any 
regulation dismisses, discharges, reduces or 
otherwise punishes an employee, or 

(e) fails or refuses to submit any return 
required by the regulations or makes a false 
return, or 

(f) obstructs any Inspector or other official 
of the Corporation in the discharge of his duties, 
or 


(g) is guilty of any contravention of or non- 
compliance with any of the requirements of this 
Act or the rules or the regulations in respect of 
which no special penalty is provided, 
he shall be punishable with imprisonment 
which may extend to three months or with fine 
which may extend to five hundred rupees, or 
with both. 


86. fij No prosecution under this Act shall 
Prosecutions. be instituted except by or 

with the the previous sanction of the Insurance 
Commissioner. 

No Court inferior to that of a Presidency 
Magistrate or a Magistrate of the first class shall 
try any offence under this Act. 

(3) No Court shall take cognizance of any 
offence under this Act except on a complaint 
made in writing in respect thereof, within six 
months of the date on which the offence is 
alleged to have been committed. 


CHAPTER VIII. 


Exemption of a 
factory or establish- 
ment or class of 
factories or esta¬ 
blishments. 


Miscellaneous. 

87. The appropriate Government, may, by 

notification in the official 
Gazette and subject to such 
conditions as may be sped- 
fied in the notification, ex¬ 
empt any factory or esta- 

blishment or class of factories or establishments 
in any specified area from the operation of this 
Act for a period not exceeding one year and 
may from time to time by like notification 
renew any such exemption for periods not 
exceeding one year at a time. 

88. The appropriate Government may, by 
Exemption of per - notification in the official 

sons or class of per- Gazette and subject to such 
sons. conditions as it may deem 

fit to impose, exempt any persons or class of 
persons employed in any factory or establish¬ 
ment or class of factories or establishments to 

which this Act applies for the operation of the 
* 

Act. 

89. No exemption shall be granted or renew- 
C 0 r p 0 ration ed under section 87 or sec- 

to make representa- tion 88, unless a reasonable 
^*on. opportunity has been given 

to the Corporation to make any representation 
it may wish to make in regard to the proposal 
and such representation has been considered by 
the appropriate Government. 

90. The appropriate Government may, by 
Exemption of notification in the official 

Gazette and subject to such 
conditions as may be speci¬ 
fied in the notification, ex¬ 
empt any factory or esta¬ 
blishment belonging to the Crown or any local 
authority, if the employees in any such factory 
or establishment are otherwise in receipt of 
benefit substantially similar or superior to the 
benefits provided under this Act. 

Exemption from The appropriate Gov- 

one or more provi- ernment may, with the con- 
sions of the Act. aent of the Corporation, by 

notification in the official Gazette, exempt any 


factories or esta¬ 
blishments belonging 
to Government or 
any local authority. 
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employees or class of employees iu any factory 
or establishment or class of factories or establish¬ 
ments from one or more of the provisions relat¬ 
ing to the benefits provided under this Act. 

92. The Central Government may giv^ direc- 
Power of Ccniral tions to a Provincial 

GoveT7inient to give Government as to the car- 
directions. execution of this 

Act in the Province. 

93. All officers and servants of the Corpora- 
Corporation tion shall be deemed to be 

officers and servants public servants within the 
to be public sc vanls.. of gootioo 31 of the 

Indian Penal Code (XLV of i860). 


94. There shall be deemed to be included 

ContributionSyCfc., fimong the debts which, 
dtio toCurporationto under section 49 of the 
have priority over Presidency-towns I n s o 1- 

other debts. 

1909), oc under section 61 of the Provincial 
Insolvency Act, 1920 (v of 1920), or under sec¬ 
tion 230 of the Indian Companies Act, 1913 
(VII of 1913), are in the distribution of the pro¬ 
perty of the insolvent or in the distribution of 
the assets of a company being wound up, to be 
paid in priority to all other debts, the amount 
due in respect of any contribution or any other 
amount payable under this Act the liability 
wherefor accrued before the date of the order of 
adjudication of the insolvent or the date if the 
winding up, as the case may be. 


95. (1) The Central Government may, sub- 

Power of Central ject to the condition of pre- 
Oovernynent to make yious publication, make 

rules not inconsistent with 
this Act for the purpose of giving effect to the 
provisions thereof. 

(S) In particular and without prejudice to 
the generality of the foregoing power, such rules 
may provide for all oc any of the following 
matters, namely:— 

(a) the manner in which nominations and 
elections of members of the Corporation, the 
Standing Committee and the Medical Benefit 
Council shall be made: 

(b) the quorum at meetings of the Corpora¬ 
tion, the Standing Committee and the Medical 
Benufib Council and the minimum number of 
meetings of those bodies to be held in a year; 

(c) the records to be kept of the transaction 
of business by the Corporation, the Standing 
Committee and the Medical Benefit Council; 

(d) the powers and duties of the Principal 
Officers and the conditions of their service; 

(e) the powers and duties of the Medical 
Benefit Council; 

(f) the procedure to be adopted in the exo- 
cution of contracts; 


(g) the acquisition, holding and disposal of 
property by the Corporation; 

(h) the raising and repayment of loans; 

(i) the investment of the funds of the Corpo¬ 
ration and of any provident or other benefit fund 
and their transfer or realisation; 

(j) the basis on which the periodical valua¬ 
tion of the assets and liabilities of the Corpora, 
tion shall be made; 

(k) the bank or banks in which the funds of 
the Corporation may be deposited, the procedure 
to be followed in regard to the crediting of moneys 
accruing or payable to the Corporation and the 
manner in which any sums may be paid out of 
the Corporation funds and the officers by whom 
such payment may be authorised; 

(l) the accounts to be maintained by the 
Corporation and the forms in which such ac¬ 
counts shall be kept and the times at which such 
accounts shall be audited; 

(m) the publication of the accounts of the 
Corporation and the report of auditors, the 
action to be taken on the audit report, the 
powers of auditors to disallow and surcharge 
items of expenditure and the recovery of sums 
so disallowed or surcharged; 

(n) the preparation of budget estimates and 
of supplementary estimates and the manner in 
which such estimates shall be sanctioned and 
published; 

(o) establishment and maintenance of pro¬ 
vident or other benefit fund for officers and 
servants of the Corporation; and 

(p) any matter which is required or allowed 
by this Act to be prescribed by the Central 
Government. 

(3) Eules made under this section shall he 
published in the official Gazette and thereupon 
shall have effect as if enacted in this Act. 


96, (1) The provincial Government may, 

Poii-'or of Pro- subject to the conditio^ of 
vinciai GoverntnetU previous publication, make 
to mak^ rules. inconsistent with 

this Act in regard to all or any of the following 
matters, namely:— 

(a) the constitution of Employees’ Insurance 
Courts, the qualifications of persona who may be 
appointed Judges thereof, and the conditions of 
service of such Judges; 

(b) the procedure to be followed in proceed- 
ings before such Courts and the execution of 
orders made by such Courts; 

(c) the fee payable in respect of applications 
made to the Employees* Insurance Court, the 
costs incidental to the proceedings in such 
Court, the form in which applications should be 
made to it and the particulars to be specified in 
such applications; 
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(d) the establishment of hospitals, dispen¬ 
saries and other institutions, the allotment of 
insured persons of their families to any such 
hospital, dispensary or other institution; 

(e) the scale of medical benefit which shall 
be provided at any hospital, clinic, dispensary 
or institution, the keeping of medical records 
and the furnishing of statistical returns: 

(f) the nature and extent of the staff, equip- 
ment and medicines that shall be provided at 
such hospitals, dispensaries and institutions; 

(g) the conditions of service of the staff 
employed at such hospitals, dispensaries and 
institutions; and 

(h) any other matter which is required or . 
. allowed by this Act to be prescribed by the 

Provincial Government. 

(2) Rules made under this section shall be 
published in the official - Gazette and thereupon 
shall have effect as if enacted in this Act. 

97. (The Corporation may, subject to the 

Power of Corpo- condition of previous publi- 
ration to make re- cation, make regulations, 
gulations. inconsistent with this 

Act and the rules made thereunder, for the 
administration of the affairs of the Corporation 
and for carrying into effect the provisions of 
this Act. 

(2) In particular and without prejudice to 
the generality of the foregoing power, such 
regulations may provide for all or any of the 
following matters, namely:— 

(i) the time and place of meetings of the 
Corporation, the Standing Committee and the 
Medical Benefit Council and the procedure to be 
followed at such meetings; 

(ii) the matters which shall be referred by 
the Standing Committee to the Corporation for 
decision; 

the manner in which any contribution 
payable under this Act shall be assessed and 
collected: 

('z'uJ reckoning of wages for the purpose of 
fixing the contribution payable under this Act; 

(v) the certification of sickness and eligibility 
for any cash benefit; 

(vi) the method of determining the actuarial 
present value of periodical payments; 

(vii) the assessing of the money value of any 
■benefit which is not a cash benefit; 

(viii) the time within which and the form in 
which any claim for a benefit may be made and 
the particulars to be specified in such claim; 

(ix) the circumstances in which an employee 
in receipt of disablement benefit may be dismiss¬ 
ed, discharged, reduced or otherwise punished; 

(x) the manner in which and the place and 
time at which any benefit shall be paid; 
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(xi) the method of calculating the amount of 
cash benefit payable and the circumstances in 
which and the extent to which commutation of 
disablement and dependant s benefits may be 
allowed and the method of calculating the com¬ 
mutation value: 

(xii) the notice of pregnancy or of confine¬ 
ment and notice and proof of sickness; 

(xiii) the conditions under which any benefit 
may be suspended; 

(xiv) the conditions to be observed by a per¬ 
son when in receipt of any benefit and the perio¬ 
dical medical examination of such persons; 

(xv) the visiting of sick persons: 

(xvi) the appointment of medical practitioners 
for the purposes of this Act, the duties of such 
practitioners and the form of medical certificates; 

(xvii) the penalties for breach of regulations 
by fine (not exceeding two days’ wages for a 
first breach and not exceeding three days’ wages 
for any subsequent breach) which may be impos¬ 
ed on employees: 

(xviii) the circumstances in which and the 
conditions subject to which any regulation may 
be relaxed, the extent of such relaxation, and 
the authority by whom such relaxation may be 
granted; 

(xix) the returns to be submitted by the 
principal and immediate employers, the form in 
W'hich and the times at which such returns 
should be submitted and the particulars to be 
given in such returns: 

(xx) the duties and powers of Inspectors and 
other officers and servants of the Corporation; 

(xxi) the conditions of service of the officers 
and servants of the Corporation other than the 
Principal Officers; 

(xxii) the procedure to be followed in re¬ 
mitting contributions to the Corporation; and 

(xxiii) any matter in respect of which regula¬ 
tions are required or permittted to be made by 
this Act. 

(3) Regulations made by the Corporation 
shall be published in the Gazette of India and 
thereupon shall have effect as if enacted in this 

Act. 

98. The Corporation may, at the request of 

Corvoralion may the Government of an Indian 

undertake duties in Stats and with fchs previous 
the Indian States, permission of the Central 

Government and subject to such conditions as 
may be imposed by it. undertake to discharge in 
the Indian State any duty which may be speci¬ 
fied in a State law corresponding to this Act. 

99. At any time when its funds so permit, the 

Enhancement of Corporation may enhance 
benefits, the scale of any benefit ad¬ 

missible under this Act and the period for which 


110 Acts 


The Employees* State Insurance Act, 1948 A. I, R. 


Eucb benefit may be given, and provide or con- 
tribute towards the cost of medical care for the 
families of insured persons. 

SCHEDULE I 
(See section 30) 

1. The amount of weekly contribution paya- 
I'le in respect of an employee shall be calculated 
with reference to his average daily wages. 

2. The average daily wages shall be: — 

' in respect of an employee employed on 
daily wages, the amount of wages earned during 
the week divided by the number of days worked 
(reckoned in terms of full working days): 

(h) in respect of an employee employed on 
weekly wages, the amount earned in the week 
divided by the number of days worked (reckoned 
in terms of full working days); 

(c) in respect of an employee employed on 
monthly wages, the amount earned in the month 
in which the contribution falls due, divided by the 
number of days worked (reckoned in termsoffull 
working days); 

(d) in respect of an employee employed on 
the basis of any other wage period the wages for 
the period, in which the contribution falls due, 
divided (by the number of days worked) reckoned 
in terms of full working days) during the period; 


(e) in respect of an employee paid at piece¬ 
work rate, the amount earned during the week 
divided by the number of days worked (reckoned 
in terms of full working days); 

in respect of an employee employed on 
hourly wages, the amount of wages earned during 
the week, divided by the number of hours 
worked and multiplied by eight; 

(g) in respect of an employee who does not fall 
under clauses (a) to (f), the amount calculated 
on the basis of wages earned for the day on 
which the contribution falls due. 

Explanatio7i .—Except as provided by regula- 
tions, pay, salaries or allowances paid in respect 
of any period of leave or holidays with pay 
shall not be taken into account in reckoning 
wages, 

8. (a) For the purposes of fixing the amount 
of weekly contribution payable, employees shall 
be divided into eight groups on the basis of 
their average daily wages ascertained in the 
manner specified in paragraph 2. 

(b) The employees* contribution and em¬ 
ployer’s contribution payable in respect of the 
group of employees specified in the first column 
of the table below shall be at the rates res¬ 
pectively specified in the corresponding entries 
in the second and third columns thereof. 


Table 



Employees con- Total contribution 

Group of employees tnbution (reco- Employers’ con- (employees’ and 

verable from tribution employer’s contri- 

employees) botion) 




1. Employees whose average daily 

wages are below Re. 1. 

2. Employees whose average daily 

wages arc Re, 1 and above but 
below Rs, 1-8-0. 

3. Employees whose average daily 

wages are Rs. 1 • 8 ■ 0 and 
above but below Rs. 2, 

•J. Employees whose average daily 
wages are Rs. 2 and above but 
below Rs. 3. 

f. Employees whoso average daily 

wages are Rs. 3 and above but 
below Rs. ‘1. 

C. Employees whose average daily 

wages arc Rs. J and above but 
below Rs. 6. 

7. Employees whoso average daily 

wages are Rs. C and above but 
below Rs. 8. 

S. Employees \Yboso average daily 

wages are Rs, 8 and above. 


Rs. A. r. 
Nil 

0 2 :o 

0 4 0 

0 G 0 

0 8 0 

0 11 0 

0 15 0 



1 4 0 


2 8 0 


3 12 


0 
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SCHEDULE II 

{See sections 49, 51, 52, and 58) 

Sickness Benefit and Disablement and Dependants' Benefits, 

1. The average daily wages of an employee in each of the groups specified in the first 
column of the table below shall, for the purpose of calculating the sickness benefit and disable¬ 
ment and dependants’ benefits be assumed to be the rate specified in the corresponding entry in 
the second column thereof. 

Table 


Group of employees 


Average 

assumed daily v>-ages 



1 . 

2. 








Employees whose average daily wages are below Be. 1 

Employees whose average daily wages are Re. 1 and above, but below 

AaS*# «L o \/« 

Employees whose average daily wages are Es. 1—8—0 and above, but 
below Rs. 2. 

Ernployees whose average daily wages are Es. 2 and above, but 
below Rs, 3. 

Ei^ioyees whose average daily wages are Es, 3 and above, but below 
Es. 4. 

Employees whose average daily wages are Rs. 4 and above, but below 
Es. 6. 

Employees whose average daily wages are Es. 6 and above, but below 
Es. 8. 

Employees whose average daily wages are Es, 8 and above. 


Es. A. p. 

0 14 0 

14 0 


1 



2 


8 


0 


3 



0 


5 



7 



0 




0 



2. The daily rate of sickness benefit during 
any benefit period shall be an amount equiva¬ 
lent to one-half of the sum of the assumed 
average daily wages as aforesaid for each of the 
weeks for which contributions were paid in res¬ 
pect of the person during the corresponding 
contribution period, divided by the number of 
weeks in that contribution period in which he 
was deemed to have been available for employ¬ 
ment within the meaning of section 48; provided 
that where the amount of the benefit so calcula- 
ted includes a fraction of an anna, it shall be 
rounded to the nest higher anna. The calcula¬ 
tion indicated above is illustrated by the follow¬ 
ing examples:— 


Example I.—If the assumed average daily 
wages of the person as an employee were Ks, 1/4 
a day for 10 weeks, Ks. I /12 a day for 10 weeks 
and Rs. 2/8 a day for 6 weeks, the average of 
the assumed daily wages for the purpose of the 
rate of sickness benefit will be:_ 

10 X 20+ 10 X 28 + 6 X '40 18 


The daily rate of sickness benefit payable in 

the benefit period will then be 13 —annas, roun 

26 

ded to the next higher anna, namely, 14 annas. 

Example 2 —If the person was deemed to 
have been not available for employment for 14 


weeks in any contribution period and was em- 
ployed as an employee for only 12 weeks in that 
contribution period, his assumed average daily 
wages being Rs. 1/4 for the 12 weeks, the aver¬ 
age of the assumed daily wages for tfie purpose 
of the rate of sickness benefit will be :_ 


12 X 20 

(26 - 14) 


=20 annas. 


The daily rate of sickness benefit payable in 
the benefit period will then be 10 annas. 

Example 3, —If the person was deemed to 
have been not available for employment for 4 
weeks in any contribution period and was em¬ 
ployed as an employee for only 20 weeks {he 
having been without any employment for 2 
weeks) in that contribution period, his assumed 
average daily wages being Rs. l/l2 for 20 weeks, 
the average of the daily wages for the purpose 
of the rate of sickness benefit will be;— 


20 X 28 


25 —annas. 

11 


(26- 4) 

The daily rate of sickness benefit payable in 


g 

the benefit year will then be 12 —annas, round- 

11 

ed to the next higher anna, namely, 13 annas. 

3. Disablement and dependants’ benefit shall 
be an amount equivalent to one-half of the sum 
of the assumed average daily wages for each of 
the weeks for which contributions were paid in 


112 Acts The EMrLOYEEs’ State 

respect of the employee during the period of 
fifty-two w’eeks immediately preceding the ^veek 
in which the employment injury occurs, divided 
by the number of weeks for which contributions 
were =o paid pirovided that where the amount of 
the 1 oneht so calculated includes a fraction of 
an anna, it shall be rounded to the next higher 
anna The calculation indicated above is illus¬ 
trated by the following examples: — 

Example i.—If the assamed average daily 
wages of an employee were id annas a day for 
20 WGciis, Rs. l/‘l a day for 20 weeks and Rs. l/l2 
a day for P2 weeks, the average of the assumed 
daily wages for the purpose of disablement and 
dependants' benefit will be:— 

20 14 4- 20 X 20 + 12 X 28 28 

- -— - • = 19 —annas. 

52 52 

The disablement or dependants' benefit will 
20 

then ho 9 -*• annas, rounded to the next higher 

20 

anna, namely, 10 annas a day. 

Example S.—li the employee worked only 
[or 3i weeks in the period of 52 weeks preceding 
the week in which the employment injury occurs 
and his assumed average daily wages were id 
annas a day for 20 weeks and Rs. l/d for 14 
weeks, the average of the assumed daily wages 
for the purpose of disablement and dependants' 
benefit will be :— 

20 X 14 + 14 X 20 16 

•-=r 16 annas. 

34 84 

The disablement or dependants* Benefit will 

G 

be 8 — anfias, rounded to the next higher anna, 

34 

namely, 9 annas a day. 

The disablement or dependants' benefits calcu¬ 
lated as aforesaid shall be called the full rate. 

4. The disablement or dependants’ benefit 
shall be payable to a person suffering from dis- 
ablement as a result of an employment injury 
sustained as an employee in a factory or esta. 
blishment to which this Act applies, or if he 
dies as a result of such injury, to bis depen¬ 
dants, as follows:— 

(i/ to the insured person— 

(a) for temporary disablement, during the 
period of such disablement at the full rate; 

(b) for permanent partial disablement, at a 
percentage of the full rate, as provided in sec- 
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tion 4 of the Workmen's Compensation Act, 
1923 (VIII of 1923), for life; 

(c) for permanent total disablement, at the 
full rate for life; 

(d) in eases of disablement not covered by 
clauses (aK(b) and (c) above, as may be pro¬ 
vided in the regulations. 

(ii) in the case of the death of the person, to 
his widow and children as follows :— 

(a) to the widow during life or until remar¬ 
riage an amount equivalent to three fifths of the 
full rate and, if there are two or more widows, 
the amount payable to the widow as aforesaid 
shall be divided equally between the widows; 

(h) to each legitimate or adopted son, an 
amount equivalent to two-fifths of the full rate 
until he attains fifteen years of age; 

(c) to each legitimate unmarried daughter, 
an amount equivalent to two-fifths of the full 
rate until she attains fifteen years of age or 
until marriage, whichever is earlier: 

Provided, that the Corporation may continue 
such benefit to any legitimate or adopted son or 
any legitimate unmarried daughter until he or 
she attains the age of eighteen years if such son 
or daughter continues education to the satisfac¬ 
tion of the Corporation: 

Provided further that if the total of the de¬ 
pendant’s benefits distributed among the widow 
or widows and legitimate children of the decea¬ 
sed person as aforesaid exceeds the full rate, the 
share of each of the dependants shall be propor¬ 
tionately reduced, so that the total amount 
payable to them does not exceed the amount of 
disablement benefit at the full rate. 

6. In case the deceased person does not leave 
a widow or legitimate child, dependants' benefit 
at such rates as may be determined by the Com¬ 
missioner appointed under the Workmens 
Compensation Act. 1923 (viii of 1923). shall be 

payable as follows ;— 

(a) to a parent or grand parent, for life; 

(h) to any other male dependant, until he 

attains fifteen years of age; 

(c) to any other female dependant, until she 
attains fifteen years of age or until marriage, 
whichever is earlier, or if widowed until she 
attains fifteen years of age. 
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The Gandhi National Memorial Fund Donations (Companies) Act, 1948 

[ Reed. G.-G/s assent on Slat August 1948. 3 

An Act to enable companies to make donations to the Gandhi National Memorial Fund, 


Whereas it is expedient to make provision 
for enabling companies to make donations to 
the Gandhi National Memorial Fund ; 

Note.—'Sor Objects and Reasons, see Gazette of India 
Part V, 14tb August 1948. 

It is hereby enacted as follows ;— 

Short title and 1. ( l) This Act may be 
extent, called the Gandhi National 

Memorial Fund Donations (Companies) Act, 
1948. 

(2) li extends to all the Provinces of India. 

Power of cov\panies to 2. Any company, as 
make donations to the defined in clause (2) 
^‘^nd. Qf sub-section (1) of 


section 2 of the Indian Companies Act, 1913 
(vil of 1913), may, notwithstanding anything 
contained in that Act, and notwithstanding that 
the Memorandum of Association or the Articles 
of Association of the Company do not enable it 
so to do, by special resolution authorise the 
making of a donation from the Company’s assets 
to the Fund known as the Gandhi National 
Memorial Fund and administered by the Presi¬ 
dent of the Indian National Congress. 

Note. — The Act enables companieg precluded from 
making donations to charitable or public funds, by their 
Memoranda of Association, to make such donations to 
the Gandhi Memorial Fund. 


Act No. XXXVI of 1948 

The Bombay, Galoatta and Madras Port Trusts (Gonetitution) (Amendment) Act, 1948 

[Reed. G.-G/s assent on Slat August 1948.3 

An Act to amend the constitutions of the Port Trusts of the major ports of 

Bombay^ Calcutta and Madras. 


Whereas it is expedient to amend the cons¬ 
titutions of the Port Trusts relating to the ad¬ 
ministration of the major ports of Bombay, 
Calcutta and Madras ; 

Note, — Amendment was necessitated by political 
changes in the country. The Act provides for increased 
representation of commercial interest and labour and 
secures uniformity in representations granted to Provin' 
cial Governments, the Defence services, the customs Au* 
thorities, the Mercantile Marine Departments, the Rail- 
ways and the municipal corporations. For Objects aud 
Reasons, see Gazette of Inda, Part V, 10th April 1948. 

It is hereby enacted as follows :— 

Short title and (1) TWa Act may be 

commencement called the Bombay, Calcutta 
and Madras Port Trusts (Constitution) (Amend¬ 
ment) Act, 1948. 

(2) shall come into force on such date as 
the Central Government may, by notification in 
the ofQoial Gazette, appoint. 


Amendment of eer- 2. The enactments men- 
tain enactments. tioned in the Schedule are 

hereby amended to the extent and in the manner 
mentioned in the fourth column thereof. 

Transition from 3. The appointments and 
existing constitw elections to be made or held 

enactments 
mentioned -in the Schedule, 
as amended hereby, may be made or held at 
any time after the passing of this Act and before 
this Act comes into force, but the Trustees 
or Commissioners, as the case may be, so ap¬ 
pointed and elected shall not assume office until 
this Act comes into force, and on the coming 
into force of this Act the term of office of the 
Trustees or Commissioners, as the case may be, 
then holding office, shall expire, 


SCHEDULE 


{See Section 2) 


Year Number Short title Amendments 

12 3 4 


1879 Bom. yi The Bombay For section 5, the following section shall be substituted, namely:_ 

Port Trust 
Act, 1879. 

“5, Constitution of the Board.—(1) The Board shall consist 
of twentyfive members, that is to say, of fourteen elective Trus¬ 
tees, ten nominee Trustees and a Chairman. 

(2) The ten nominee trustees shall be the following:— 

(a) two representatives of the Defence Services chosen 
by the Central Government, one of whom shall be a represen¬ 
tative of the Royal Indian Navy in Bombay; 


1948 Aots/15 & 16 
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THE BOM., CAL. & MAD. TORT TRUSTS BTO. ACT, 1948 


Year 

1 


Number 

2 


Short title 
B 


Amendments 

4 


A. Lit 


1890 


1905 


Ben. Ill 


Mad. II 


(b) two representatives of labour chosen by the Centra] 
Government after consultation with the registered trade 
unions, if any, oomposed of persons employed in the port; 

(c) one representative of the Meroantitle Marine Depart¬ 
ment, Bombay, chosen by the Central Government 

(d) the Collector of Customs, Bombay, ex of/icio ; 

(e) the General Manager, Great Indian Peninsular Railway, 
6x o//icio; 

(f) tbe General Manager, Bombay Baroda and Central 
India Railway, c® officio ; 

(g) one representative chosen by tbe Provincial Govern¬ 
ment ; and 

(h) tbe Munioipal Commissioner for tbe City of Bombay, 
ex officio.'* 

For sub-section (1) of section 6, the following shall be 
substituted, namely ; — 

‘Yl^Of the thirteen elective Trustees, two shall be elected 
by tbe Municipal Corporation of the City of Bombay and 
the remaining by such provincial or local bodies represenUng 
oommeroial interest as tbe Central Government may, from 
time to time, by notiBoatlon in tbe official Gazette, specify, 
and such notiheation may also specify the number of Trustees 
that each of snob bodies may elect.** 


The Calcutta 
Por^- Act, 
1690. 


For section 5, tbe following shall be substituted, namely 


*'5. Co^istifufion of Coniini$sioi\ers. — There shall be 
twenty-four Commissioners, that is to say— 

(i) the Chairman, ex officio ; 

(ii) tbe Deputy Chairman, ex offiicio ; 

(Hi) the Collector of Customs, Calcutta, ex offioio ; 

(iv) the Chief Executive Officer of the Municipal Corpora¬ 
tion for the City of Calcutta, ex offiicio ; 

(v) (ho General Manager, East Indian Railway, ex 
officio ; 

(vi) the General Manager, Bengal Nagpur Railway, ex 
offiicio ; 

(vii) one representative of the Mercantile Marine Depart* 
ment chosen by tbe Central Government; 

friii^ one representative of the Defence Services chosen by 
the Central Government ; 

(ix) one representative of the Provincial Government 
chosen by the Provincial Government ; 

(x) two representatives of labour chosen by the Central 
Government after consultation with tbe registered trade 
unions, if any, oomposed of persons employed in the Port; 
and 


(xi) thirteen elected Commissioners.** 

For eub'Seotioo f'i/of seotion 6, tbe following shall be 
substituted, namely :— 

*‘(1) Of tbe thirteen elected Commissioners one shall be 
elected by the Munioipal Corporation of the City of Calcutta, 
one shall bo elected by the Howrah Municipality and 
tbe remaining by such provincial or local bodies represenUng 
commercial interests as the Central Government may, from 
time to time, by notification in the official Gazette, specify^ 
and such norifioation may also specify tbe number of Com¬ 
missioners that each of suoh bodies may elect.” 


The Madras In section 7, for the word “eighteen** the word “twenty- 
port Trust one** shall bo substituted. 

Act, 1905, 

For section 8, the following shall be substituted, namely:— 

*'8. i4ppoin^»(Jrt^ of .Trustees. — (1) The chairman sl»ll 
be appointed by the Central Government. The remaining 
trustees shall bo as follows : — 

(a) the Collector of Customs, Madras, ex officio ; 
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Amendments 

4 


(h) the Municipal Commissioner for the City ofiMadras 
ex officio ; ’ 

(c) the General Manager, Madras and Southern Maharatta 
Railway, cx officio ; 

(d) the General Manager, South Indian Railway, 
ex offiicio ; 

Tc} one representative of the Mercantile Marine Depart¬ 
ment chosen by the Central Government ; 

(f) onQ representative of the Defence Services chosen 
by the Central Government ; 

(g) one representative of the Provincial Government 
chosen by the Provincial Government ; 

(h) two representatives of labour chosen by the Central 
Government after consultation with the registered trade 
unions, if any, composed of persons employed in the 
port; and 

(i) eleven elected trustees. 

(2) Of the eleven elected trustees, one shall bo eleoted by 
the Mimioipal Corporation of the City of Madras and the 
remaining by such provincial or local bodies representing 
commercial interest as the Central Government may, 
from time to time, by notification in the ofScial Gazette, 
specify, and such notification may also specify the number of 
trustees that each of such bodies may elect. 

(3) The result of any election held in pursuance of sub* 
section shall be communicated forthwith to the Central 
Government by the chief executive authority of the Municipal 
Corporation or the body concerned,” 


Year 

1 


Number 

2 


Short title 
3 


Act No. XXXVII of 1948 

The Census Act, 1948. 

[Reed. G.-G'a assent on 3rd September 1948.3 


An Act to provide for cei’tain matters 

Whereas it is expedient to provide for the 
taking of census in the Provinces and Acceding 
States of India or any part thereof whenever 
necessary or desirable and to provide for certain 
matters in connection with the taking of such 
census; 

For objects and Reasons, see Gazette of India, 
Part V, July 24, 1948. 

It is hereby enacted as follows ;— 

Short title and 1, ( 1) This Act may be 

called the Census Act, 1948 . 

(2) It extends to all the Provinces of India 
and also to any Acceding State for which the 
Central Legislature has for the time being the 
power to make laws as respects census. 

2i?ois._Unlike previous Acts, this Act is intended to 
be a measure for all the time. 

2. In this Act, all references to the Provinces of 

Interpreiation. India shall be construed as 

including reference to the Acceding States to 
which this Act for the time being extends, and 
in relation to any such Acceding State, all refe¬ 
rences to the Provincial Government shall be 
construed as references to the Government of 
that Acceding State. 

3. The Central Government may, by notifi- 

Ceniral Govern- cation in the official Gazette, 

ment to take census, declare its intention of tak- 


in co7inection with the taking of census, 

ing a census in the whole or any part of terri¬ 
tories to which this Act extends, whenever it 
may consider it necessary or desirable so to do, 
and thereupon the census shall be taken. 

4, (1) The Central Government may appoint 

Appointment of a Census Commissioner to 
census staffi, supervise the taking of the 

census throughout the area in which the census 
is intended to be taken, and Superintendents of 
Census Operations to supervise the taking of the 
census within the several Provinces. 

(2) The Provincial Government may appoint 
persons as census-officers to take, or aid in, or 
supervise the taking of, the census within any 
specified local area and such persons, when so 
appointed, shall be bound to serve accordingly. 

(3) A. declaration in writing, signed by any 
authority authorised by the Provincial Govern¬ 
ment in this behalf, that any person has been 
duly appointed a census-ofificer for any local 
area shall be conclusive proof of such appoint¬ 
ment. 

(4) The Provincial Government may delegate 
to such authority as it thinks fit the power of 
appointing census-ofificera conferred by sub¬ 
section (2), 
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5. The Ceusua Commiaaiouer, all Superin- 

Siatus of census tandenta of Cenaua Opera- 
authorides as xniblic tiona and all cenaus-officers 
servants. ^ deemed to be public 

aervants within the meaning of the Indian Penal 
Code (XLV of 1860). 

(1) Whei'e the District Magistrate, or such 

Discharge of authority aa the Provincial 
duties of census- Government may appoint 
oj^icers in certain \jx this behalf, by a written 

order so directs— 

(a) every officer in command of any body of 
men belonging to the naval, military or air 
forces or of any vessel of war, of India, 

(b) every person (except a pilot or harbour¬ 
master) having charge or control of a vessel, 

(c) every person in charge of a lunatic 
aaylum, hospital, workhouse, prison, reformatory 
or lock-up or of any public, charitable, religious 
or educational institution, 

(d) every keeper, secretary or manager of 
any sarait hotel, boarding-house, lodging-house, 
emigration depot or club, 

(e) every manager or officer of a railway or 
any commercial or industrial establishment, and 

(f) every occupant of immovable property 
wherein at the time of the taking of the census 
persons are living, 

shall perform such of the duties of a census- 
officer in relation to the persons who at the time 
of the taking of the census are under his com- 
mand or charge, or are inmates of his house, or 
are present on or in such immovable property or 
are employed under him as may be specified in 
the order. 

(2) All the provisions of this Act relating to 
census-officers shall apply, so far aa may be, to 
all persons while performing such duties under 
this section, and any person refusing or neglect¬ 
ing to perform any duty which under this sec- 
tion he is directed to perform shall be deemed 
to have committed an offence under section 187 
of the Indian Penal Code (XLV of I860). 

7. The District Magistrate, or such authority 

Power to call wpon as the Provincial Govern- 
ccrtain persons to ment may appoint in this 
give assistance. behalf for any local area, 

may, by written order which shall have effect 
thcoughout the extent, of his district or of such 
local area, as the case may be, call upon— 

(a) all owners and occupiers of land, tenure- 
holders, and farmers and assignees of land 
revenue, or their agents, 

(b) nil members of the district, municipal, 
pa 7 ich<iyat and other local authorities and offi¬ 
cers and servants of such authorities, and 

(c) all officers and members of staff of any 
factory, firm or establishment, 

to give such assistance as shall be specified in 


the order towards the taking of a census of the 
persons who are, at the time of the taking of the ^ 
census, on the lands of such owners, occupiers, 
tenure-holders, farmers and assignees, or in the pre¬ 
mises of factories, firms and other establishments, 
or within the areas for which such local authori¬ 
ties are established, as the case may be, and the 
persons to whom an order under this section is 
directed shall be bound to obey it and shall, 
while acting in pursuance of such order, be 
deemed to be public servants within the mean- 
ing of the Indian Penal Code (XLV of i860). 

8. (1) A census-officer may ask all such ques- 
Asking of ques- tions of all persons within 

Hons and obligation the limits of the local area 
to answer, Jjq appointed as, 

by instructions issued in this behalf by the Pro¬ 
vincial Government and published in the official 
Gazette, be may be directed to ask. 

(2) Every person of whom any question is 
asked under sub-section (1) shall be legally 
bound to answer such question to the best of bis 
knowledge or belief. 

Provided that no person shall be bound to 
state the name of any female member of his 
household, and no woman shall be bound to 
state the name of her husband or deceased hus¬ 
band or of any other person whose name she is 
forbidden by custom to mention. 

9. Every person occupying any house, en- 

Occupier to per- other place 

mit access and sh&U ftllow C0119U9 offioora 
affixing of num- such access thereto as they 

may require for the purposes 
of the census and as, having regard to the 
customs of the country, may be reasonable and 
shall allow them to paint on, or affix to, the 
place such letters, marks or numbers as may be 
necessary for the purposes of the census. 

10. (1) Subject to such orders aa the Pto- 
Occupier or ma- vinoial Government may 

nager to fill tip issue in this behalf, a OBBSUB- 

schedule, officer may, within the local 

area for which he is appointed, leave or cause to 
be left a schedule at any dwelling-house or with 
the manager or any officer of any oommerdal 
or industrial establishment, fbr the purpose of 
its being filled up by the occupier of such bouss 
or of any specified part thereof or by such 
manager or officer with such particulars as the 
Provincial Government may direct regarding 
the inmates of such house or part thereof, or the 
persons employed under such manager or offioer, 
as the case may be, at the time of the taking of 
the census. 

(2) When such schedule has been so left, 
the said occupier, manager or offioer, os the case 
may be, shall fill it up or cause it to be filled 
up to the best of his knowledge or belief so fac 
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as regards the inmates of suoh house or part 
thereof or the persons employed under him, as 
the case may be, at the time aforesaid, and shall 
sign his name thereto and, when so required, 
shall deliver the schedule so filled up and signed 
to the censuB-ofiScer or to such person as the 
census-officer may direct. 

11. (1) (a) Any census-officer or any person 

Penalties. lawfully required to give assis¬ 
tance towards the taking of a census who re¬ 
fuses or neglects to use reasonable diligence in 
performing any duty imposed upon him or in 
obeying any order issued to him in accordance 
with this Act or any rule made thereunder or 
any person who hinders or obstructs another 
person in performing any such duty or in obey¬ 
ing any such order, or 

Note .—Unlike Act XXIV of 1939, this Act makes it 
obligatory on persons nominated as census-ofGcers to 
aerve in the capacity directed. 

(h) any oensur-officer who intentionally .puts 
any offensive or improper questioner knowingly 
makes any false return or, without the previous 
sanction of the Central Government or the Pro¬ 
vincial' Government, discloses any information 
which he has received by means of, or for the 
purposes of a census return, or 

(c) any sorter, compiler or other member of 
the census staff who removes, secretes, damages 
or destroys any census document or deals with 
any census document in a manner likely to 
falsify or impair the tabulations of census 
results, or 

Note. —There was no provision in this respect in Act 
XXIV of 1939. 

(d) any person who intentionally gives a 
false answer to, or refuses to answer to the best 
of his knowledge or belief, any question asked of 
him by a census-officer which he is legally bound 
by section 8 to answer, or 

(e) any person occupying any house, en¬ 
closure, vessel or other place who refuses to 
allow a census-officer such reasonable access 
thereto as he is required ^by section 9 to 
allow, or 

(f) any person who removes, obliterates, 
alters, or damages any letters, marks or numbers 
which have been painted or affixed for the pur- 
poses of the census, or 

(g) any person who, having been required 
under section lo to fill up a schedule, knowingly 
and without sufficient cause fails to comply with 
the provisions of that section, or makes any false 
return thereunder, or 

(h) any person who trespasses into a census 
office, 

shall be punishable with fine which may extend 
to one thousand rupees and in case of a convic¬ 
tion under part (W or (c) shall also be punish. 


able with imprisonment which may extend to 
six months. 

Note .—Fine limit of Ks. 200 provided for by Census 
Act XXIV of 1939 has been raised to Rs. 1000. 

(2) 'Whoever abets any offence under sub¬ 
section (i) shall be punishable with fine which 
may extend to one thousand rupees. 

Abetment was not punishable under Act 
XXIV of 1939. 

12. No prosecution under this Act shall be 
Sanction requir- instituted except with the 
ed for ^rosecuUon. previous sanction of the Pro- 

vincial Government or of an authority authoris¬ 
ed in this behalf by the Provincial Government. 


13. Nothing in this Act shall be deemed to 
O'peraiion of other prevent any person from 
laws not harr^, being prosecuted under any 
other law for any act or omission which consti¬ 
tutes an offence under this Act; 

Provided that no such prosecution shall be 
instituted except with the previous sanction re¬ 
ferred to in section 12. 


ii. No Court inferior to that of a Presidency 
Jurisdiction. Magistrate or a Magistrate 
of the second class shall try, whether under this 
Act or under any other law, any act or omission 
which constitutes an offence under this Act. 


18. No person shall have a right to inspect 

Records of census book, register or record 

not open to inspec- made by a census-officer in 
tion nor admissible the discharge of his duty as 
tn evi ence. schedule deli¬ 

vered under section lo, and notwithstanding any¬ 
thing to the contrary in the Indian Evidence 
■ Act, 1872 (l of 1872), no entry in any such book, 
register, record or schedule shall be admissible 
as evidence in any civil proceeding whatsoever 
or in any criminal proceeding other than a pro¬ 
secution under this Act or any other law for any 
act or omission which constitutes an offence 
under this Act. 


16. Notwithstanding anything in any enact- 

Temporary sus‘ ment or rule with respect to 

tlLoToj ^ census 

taking census in b© taken in any mum- 

jnunicipalities. cipality, the municipal au¬ 
thority, in consultation with the Superintendent 
of Census Operations or with such other autho¬ 
rity as the Provincial Goverjiment may authorise 
in this behalf, shall, at the time appointed for 
the taking of any census cause the census of the 
municipality to be taken wholly or in pact by 
any method authorised by or under this Act. 

17. The Census Commissioner or any Superin- 

Orant of siatis- of Census Operations 

tical absiracis. Or such person as the Pro- 
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vincial Government may autbovise in this behalf 
may, if he so thinks fit, at the request and cost 
(to be determined by him) of any local authority 
or person, cause abstracts to be prepared and 
supplied containing any such statistical informa- 
tion as can be derived from the census returns 
for the Provinces of India or the Province as the 
case may be, being information which is not con¬ 
tained in any published report and which in his 
opinion it is reasonable for that authority or 
person to require. 


18. (1) The Central Government may make 
Power to make roles for carrying out the 

purposes of this Act. 

(S) In particular, and without prejudice to 
the generality of the foregoing power, the Central 
Government may make rules providing for the 
appointment of census-officers and of persona to 
perform any of the duties of census-officers or to 
give assistance towards the taking of a census, 
and for the general instructions to be issued to 
such officers and persons. 


Act No, XXXVIII of 1948 

The Continnanoe of Legal Proceedings Act, 1948. 

[Becd. G. G.’s assent on 3rd September 1948.] 

An Act to provide for the continuance of certain legal proceedings hy or against 

the Secretary of State, 


Whereas it is expedient to provide for the 
continuance of certain legal proceedings by or 
against tho Secretary of State in respect of any 
right of India or any part of India which were 
pending immediately before the 16 th day of 
August, 1947; 

Note. — For stalomeut of Objects niul Reasons, seo 
Ga7.ette of India, Part V, July 3, 1948. 

It is hereby enacted as follows : — 

1, (1) This Act may be called the Continu- 

Shori title and ance of Legal Proceedings 

Act, 1948. 

(^) It extends to all the Provinces of India. 

2. In this Act, "the appointed day” means 

Interpretation. of August, 1947. 

Continuance of 3* Any legal proceedings 
legal proceedings. which immediately before 
the appointed day,— 

(a) were pending by or against the Secretary 
of State in any Court within the territories which 
as from tho appointed day became the territories 
of India by virtue of sub-section (1) ol section 2 
of the Indian Indopondouco Act, 1947 (10 and ll 
Geo. VI, 0. 30), and 

(!■) were in respect of any right of India or 
any part of India, 
shall— 

(i) if the right in question was that of the 
Governor-General in Council, be continued by 
or against the Dominion of India; 

(n) \i the right in question was that of the 


former Province of Bengal or the Punjab, be 
continued by or against the Province of West 
Bengal or East Punjab, as the-ease may be; and 

(Hi) if the right in question was that of any 
Governor’s Province other than Bengal, the 
Punjab, the North-West Frontier Province or 
Sind, be continued by or against that Province. 

4. Id computing the period of limitation pies- 

Exclusion of time oribed for any appeal or 
in computing period application to a Court in 
of limiiafion. respect of any such proceed¬ 

ings as aforesaid, the period from the appointed 
day up to the 28th day of May, 1948 shall be 
excluded. 

8. (1) The Continuance of Legal Proceedings 

Nepeal, Ordinance, 1948 (xil of 1948) 

is hereby repealed. 

(2) Anything done or any action taken in 
exercise of any powers conferred by or under 
the said Ordinance shall be deemed to have been 
done or taken in exercise of powers conferred by 
or under this Act as if this Act had commenced 

on the 28th day of May, 1948. 

Notes. — Article 12 (3) of tho Indian Independence 
(Rights, Property and Liabilities) Order, 1947, made 
tho requisite provision for tho continuance of the legal 
proccedinge against tho Govornmont after I he appointed 
day, but only in respect of any of undivided 

India or a part tUeroof. The Artlole did not cover pro- 
coedings in respect of any right ot this undivided India. 
Ordinance XII of 1948 was promulgated to remove tWs 
defect. This Act replaces thie Ordinance. 


Aot No. XXXIX OF 1948 

The Indian Registration (Amendment) Act, 1948. 

[Rood. G.-G.’s assent on 3rd September 1948.] 

An Act further to amend the Indian Registration Act^ IDOS, 

Whereas it is expedient to amend the Indian It is hereby enacted as follows : 
Registration Act, 1908 (xvi of 1908), for the pur- 
poses hereinafter appearing ; 


Note. — For Objects and Reasons, sco Gazette of 
India, Part V, July 10, 1948. 


1. This Act may be called the Indian Eegistra- 
Short title, tiou (Amendment) Act, 1948. 

Amendment of section Sub*aeolion (2) 

17, Act XVI of 2908, of section 17 of the 
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Indian Eegistration Act, 1908 (heL'einafter refer¬ 
red to as the said Act), after clause (x), the 
following clause shall be inserted, 

''(xa) any order made under the Chartiable 
Endowments Act, 1890, (VI of 1890), vesting any 
property in a Treasurer of Charitable Endow¬ 
ments or divesting any such treasurer of any 
property or; 

3. In section 32 of the said Act, for the words 

Amendment of and figures “section 31 and 
section Act XVI section 89’*, the words and 

figures "sections 31, 88 and 
89** shall be substituted. 


Amendment of 4. In sub-Section flj of 
section 69, Act XVI section 69 of the said Act, 
of 1908. after clause ('(/j the follow¬ 

ing clause shall be inserted, namely : — 

"'(oo) regulating the manner in which the 
instruments referred to in sub-section (2) of 
section 88 may be presented for registration;**. 


Substitution of 6. For section 88 of tbe 
section 88, Act XVI y said Act, the following sec- 
0 / 1908. shnW be substituted, 

namely : 

"88. Eegisirailon of documents executed by 
Government officers or certain public func- 
tionarises ,— (1) Notwithstanding anything 
contained in this Act, it shall not be necessary 
for— 

(a) any officer of Government, or 

(b) any Administrator General, Official 
Trustee or Official Assignee, or 


(c) the Sheriff, Receiver or Registrar of a 
High Court, or 

(d) tbe holder for the time being of such other 
public office as may be specified in a notification 
in the official Gazette issued in that behalf by 
the Provincial Government, 

to appear in person or by agent at any regis¬ 
tration office in any proceeding connected with 
the registration of any instrument executed by 
him or in bis favour in his official capacity, or 
to sign as provided in section 5S. 

(2) Any instrument exacuted by or in favour 
of an officer of Government or any other person 
referred to in sub-section (1) may be presented 
for registration in such manner as may be pres- 
cribed by rules made under section 69. 

(3) The registering officer to whom any instru¬ 
ment is presented for registration under this 
section may, if he thinks fit, refer to any Secretary 
to Government or to such officer of (Government 
or other person referred to in sub-section (1) 
for information respecting the same and, on 
being satisfied of the execution thereof, shall 
register the instrument.” 

• Originally S. 88, as it stood made it unneces¬ 

sary for the Administrator General of West Bengal, 
Madras and Bombay to appear in person or by agent at 
any registration office in any proceeding connected with 
the registration of any instrument by him in his official 
capacity. The present amendment by substitution of a 
new section made tbe exemption general in its applica¬ 
tion. Power is also given to the Prowncial Government 
to notify any other public officer as being entitled to 
this exemption. 


Act No. XL of 1948 

The Indian Matrimonial Causes (War Marriages) Act, 1948 

[Reed. G.-G’s assent on 3rd September 1948.1 

An Act to confer upon Courts temporary jurisdiction in certain matrimonial causes. 


Whereas it is expedient to confer upon 
Courts in the Provinces of India temporary 
jurisdiction in certain matrimonial causes ; 

Note.—For Objects and Reasons, see Gazette of India, 
Part V, July 24, 1948. 

It is hereby enacted as follows :— 

(1) This Act may be called the Indian 

Short title and Matrimonial Causes (War 
extent. Marriages) Act, 1948. 

(2) It extends to all the Provinces of India. 

2. In this Act, unless there is anything re- 

Definitions. pugnant in the subject or 

context,— 

(a) "High Court*’ shall have the same mean- 
ing as in the Indian Divorce Act, 1869 (iv of 
1869); 

(h) "marriage” includes a purported marriage 
which was void ah iniiiOt and "husband” and 
"wife” shall be construed accordingly; 

(c) "war period” means the period commenc¬ 


ing on the 3rd day of September, 1939, and end- 
ing on the 3lat day of March, 1946. 

3. The marriages to which this Act applies are 

Application of marriages solemnized during 

the war period, where the hus¬ 
band was, at the time of the marriage, domiciled 
outside India, and the wife was, immediately 
before the marriage, domiciled in India: 

Provided that this Act shall not apply to any 
marriage if since the solemnization thereof, the 
parties thereto have resided together in tbe 
country in which the husband was domiciled at 
the time of the residence. 

Explanation .—For the purposes of the above 
proviso, the whole of the United States of 
America, the whole of the United Kingdom and 
the whole of any British possession outside India 

shall each be treated as one country. 

Note, —Under existing law no Court in India has 
jurisdiction to grant a decree of divorce unless paiUea 
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are domicHed in India or in England or Scotland. In 
other cases the woman has no remedy unless she 
institutes proceedings in the country of her husband’s 
domicile. Position of a woman domiciled in India, 
marrying a foreigner not domiciled in India but serving 
temporarily in India on military duty would be ex¬ 
tremely anomalous. The present Act removes this 
anomaly. The present enactment is a counter part of 
the Act in the United Kingdom called Matrimonial 
Causes (War Marriages) Act, 1944. 

In the case of any marriage to which this 

Temporary exien- Act applies, the High Court 
5ion of jurisdiciion shall have jurisdiction in 
of High Courts. relation to any pro¬ 

ceedings for divorce or for nullity of marriage 
ag if both parties were at all material times 
domiciled in India; and subject to the provisiong 
of this Act, the provisions of the Indian Divorce 
Act, 1869 (IV of 1869), shall apply, so far as may 
be, in relation to any such proceedings institut¬ 
ed under this Act as if they were proceedings 
instituted under that Act : 

Provided that this section shall not apply in 
relation to any proceedings for divorce or for 
nullity of marriage unless— 


(a) the petitioner or the respondent professes 
the Christian religion, and 

(b) the proceedings for divorce or for nullity 
of marrige are commenced not later than three 
years from the commencement of this Act. 

5. Nothing in this Act shall be deemed to ex- 

Saving. tend or alter the jurisdiction 

of the High Court in, or in relation to, any pro¬ 
ceedings for divorce or for nullity of marriage, 
where at the commencement of those proceed, 
ings the parties are domiciled anywhere in 
India. 

6. The validity of any decree or order made 
Certain decrees in the United Kingdom by 

and orders to be re- virtue of the Matrimonial 
cognised. Causes (War Marriages) 

Act, 1944 (7 and 8 Geo. vi, c. 43) shall by virtue 
of this Act, be recognised in all Courts in the 
Provinces of India. 

7. The High Court may make such rules as 
Poiror tx> make may be necessary for the 

purpose of carrying out the 

objects of this Act, 


Act No, XLI of 1948 

The Diplomatic and ConBular Officers (Oaths and Fees) Act, 1948 

[Reed. G-G.'s assent on 3rd September 1948.1 

An Act to provide for the advihiistration of oaths by diplojnalic and cons^ilar officers 
and to prescribe the fees leviable in respect of certain of their official duties. 


Whereas it is expedient to provide for the 
administration of oaths by diplomatic and con¬ 
sular oflicers and for the levy of fees in respect 

of certain official duties performed by them; 

Note. — Tor statement of Objects and Reasons, see 
Gazette of India, Part V, June 19, 1948. Before the 
Indian IndopendeDoe Act, 1947, the diplomatic and 
consular officers performed the functions mentioned in 
this Act, by virtue of authority conferred upon them by 
the Consular Salaries and Tees Act, 1891, and the 
CommUeioners for Oaths Act, 1889, passed by the 
English Parliament. By passing of the Indian In¬ 
dependence Act, 1947, the English Parliament ceased 
to have any responsibility in the matter, Henco the 
present Act. 

It is hereby enacted as follows :— 

1. This Act may be called the Diplomatic and 

Short title. Consular Officers (Oaths and 

Pees) Act, 1948. 

Definitions. 2. In this Act,— 

(a) "consular officer" includes consul-general, 
consul, vice-consul, consular sgenti pro.consul 
and any other person authorised to perform the 
duties of consul general, consul, vice consul or 
consular agent; 

(b) "diplomatic officer” *means any ambas- 
sador, envoy, minister, charge d'affaires, or 
secretary of embassy or legation; and 

(c) "prescribed” means prescribed by rules 
made under this Act. 


3. (Ij Every diplomatic or consular officer 
Pou’flrs as to oaths may, in any foreign country 

and nofarial acts or place where be is exer- 
abroad, oising hia functions, ad¬ 

minister any oath and take any affidavit and 
also do any notarial act which any notary 
public may do within the provinces of India; 
and every oath, affidavit and notarial act ad- 
ministered, sworn or done by or before any such 
person shall be as offeotnal as if duly ad¬ 
ministered, sworn or done by or before any law- 
ful authority in any Province of India. 

( 2) Any document purporting to have affixed, 
impressed or subscribed thereon or thereto the 
seal and signature of any person authorised by 
this Act to administer an oath in testimony of 
any oath, affidavit or Act, being administered, 
taken or done by or before him, shall be admit¬ 
ted in evidence without proof of the seal or 
signature being the seal or signature of that 
person, or of the official character of that person. 

4. (1) Whoever swears falsely in any oath 
Punishment for Or affidavit taken or made 

offences under this in accordance with the pro- 

visions of this Act shall be 
punished with imprisonment for a term which 
may extend to three years and shall also be liable 
to fine. 
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(2) Whoever forges or fraudulently alters the 
seal or signature of any person authorised by or 
under this Act to administer an oath or tenders 
in evidence, or otherwise uses, any affidavit 
having any seal or signature so forged or 
counterfeited or fraudulently altered knowing 
the same to be forged, counterfeited or fraudu¬ 
lently altered, shall be punished with imprison¬ 
ment for a term which may extend to three 
years and shall also be liable to fine. 

5. Any offence under this Act may be inquir- 

Trial of offences, ed into, dealt with, tried 

and punished in any Province of India in which 
the person charged with the offence was ap¬ 
prehended or is in custody, in the same manner 
and to the same extent as if the offence had been 
committed within the Province where he was 
apprehended or is in custody. 

6. (1) The Central Government may, from 

Power to pre- time to time, prescribe the 

scribe fees. fees to be levied in respect 

of any matter or thing done by a diplomatic or 
consular officer in the execution of his office. 

(2) All such fees shall be levied, accounted 
for and applied and may be remitted in such 
manner as may be prescribed. 

(3) k diplomatic or consular officer shall nob, 
save as may be provided by any rules made in 
this behalf, ask for or take any fee or reward 
for or on account of any act or thing, or service 


done, performed or rendered by him in the 
execution of his office. 

7. (1) Tables of the fees which may, for the 

Publication and ‘‘“e being, be levied under 
issue of tables of the rules shall be published 

in such manner and copies 
thereof shall be issued gratuitously to such per¬ 
sons as may be prescribed. 

(2) Every consular officer, and every diplo¬ 
matic officer in any foreign country or place 
where there is no consular officer, shall keep 
exhibited in a conspicuous place in his office a 
copy of the table of fees to be levied under this 
Act and shall permit the same to be inspected 
by any person interested therein, 

8. (The Central Government may make 

Power to make rules to carry out the pur- 

poses of this Act. 

(2) In particular and without prejudice to 
the generality of the foregoing power, such rules 
may prescribe— 

(a) the scale of fees leviable under this Act 
and the manner in which such fees shall be 
levied and collected; 

(b) the remuneration, if any, payable to a 
diplomatic or consular officer in the execution of 
any of the duties vested in him by this Act; 

(c) the registers to be kept and the returns to 
be made in pursuance of this Act; and 

(d) the manner in which copies of tables of 
fees may be published and distributed. 


Act No. XLII of 1948 


The Indian Merchant Shipping (Amendment) Act, 1948. 

[Reed. G..G.*b assent on 3rd September, 1948.1 
An Act further to amend the Indian Merchant Shipping Act, 1923. 


Whereas it is expedient further to amend 

the Indian Merchant Shipping Act, 1923 (XXI of 

1923) for the purpose hereinafter appearing; 

Note .—For Objects and Reasons, see Gazette of India, 
Part V, July 3,1948. 

It is hereby enacted as follows:— 

Short title. 1, This Act may be called 

the Indian Merchant Shipping (Amendment) 
Act, 1948. 

Amendment of ^ clause (h) of Sub¬ 
section 206, Act section (IA) of section 206 
XXI of 1923. of the Indian Merchant 


Shipping Act, 1923 (xxi of 1923), for the words 
"five years” the words "three years” shall be 
substituted. 

Note .—The pro forma laid down in the International 
Sanitary Conventions, 1944, inter alia, that the vacci¬ 
nation certificate shall not be valid for more than 
three years from the date of its issue. Under the old 
S. 206 (lA) (b) of the Act XXI of 1923, no pilgrim was 
allowed on board any pilgrim ship unless he produced 
inter alia a medical certificate showing that he has 
beeu vaccinated against small pox within five years. 
The present Act removes this discrepancy between the 
old provisions and the International Sanitary Conven¬ 
tions, 1944, Buies. 


Act No. XLIII of 1948 

The Indian Army (Amendment) Aot, 1948. 

[Reed. G.-G.'s assent on 3rd September, 1948.3 
An Act furthei' to amend the Indian Army Act, 1911. 


Whereas it is expedient further to amend 
the Indian Army Act, 1911 (VIII of 1911), for the 
purposes hereinafter appearing: 


It is hereby enacted as follows:— 

1, This Act may be called the Indian Army 
Short tide. (Amendment) Act, 1948. 


t 



122 Acts 


THE INDIAN ARMY (AMENDMENT) ACT, 19i8 


A. I. R. 


Kole — For Statement of Objeofa and Reasons, see 
Gazette of India, Part V, August 21, 1948. 

2. For section 6A of the Indian Army Act, 

Suhstiiution of 1911 (hereinafter referred to 
r.cction6A,ActVin as the said Act), the fol- 

‘ lowing section shall be 

substituted, namely:— 

“6A. When any of the forces of an Acceding 

Uelationsbetuxen State are acting with, or 

/o/cts of Acceding attached to, any body of 

Stales and Indian His Majesty’s Indian Land 

/.and Forces when Forces, whether within or 
act.ng together. 

(a) all the provisions of this Act shall apply 
to such forces and the members thereof as if 
they formed part of that body of His Majesty’s 
Indian Land Forces; 

(bj for the purposes of command and disci¬ 
pline and for the purposes of the provisions of 
this Act relating to superior officers, any officer, 
sub-commissioned officer, warrant officer or non- 
commissioned officer of such forces shall, in 
relation to that body of His Majesty’s Indian 
Land Forces, have all such powers and bo treated 
as if he were an Indian commissioned officer, 
Viceroy’s commissioned officer, warrant officer 
or non-commissioned officer, as the case may be, 
of His Majesty’s Indian Land Forces; and 


(c) the relative rank of officers, sub-commis- 
sioned officers, warrant officers and non-com¬ 
missioned officers of such forces and of His 
Majesty’s Indian Land Forces shall be such as 
may be determined by the Central Government 
or by such other authority as may be pee. 
scribed.” 


seSionSBUotVIIl 6B of the said 

of I9ii^ Act shall be omitted. 

Note. — Section 6B of Act of 1911 which made cer¬ 
tain temporary provisions in roapeot of Burma Forces 
in India is being omitted as unnecessary. 

4, (1) In clause (2) of section 7 of the said 

Amendmmi of ^ot, after the word "means.” 
section 7, Act VIII the words "a person of 

Indian nationality holding 
His Majesty’s commission in His Majesty’s Land 
Forces or” shall be inserted. 

(2) The amendment made by sub-section {1} 
of this section shall be deemed to have been 


made with effect from the I5th day of August, 
1947. 


5. The Indian Army (Am¬ 
endment) Ordinance. 1948 (XIX of 1948), is hereby 
repealed. 

Note —It is now considered necessary to have Ordi¬ 
nance XIX of 1949 replaced by an Act of the Legisla¬ 
ture so that those provisions may exist as permanent 
measure. 


Act No. XLIV of 1948 


The Durgah Rhawaja Saheb 



endment) Aot, 1948. 


[Reed. G.-G.'s assent on 3rd September, 1918 .] 


A7i Act further to amend the Duryah Khawaja Saheb Act, 1936. 


Whereas it is expedient further to amend 
the Durgah Khawaja Saheb Act, 193G (xxill of 
1936), for the purposes hereinafter appearing; 

It is hereby enacted as follows :— 


Note. — For Objects and Reasons for the Act see 
Gazette of India, August 21, 1948, 

Short title. Act may be called 

the Durgah Khawaja Saheb (Amendment) Act, 


1948. 


Note. — It was thought necessary to terminate the 
membership of certain persons, as being undesirable of 
the Durgah Committee. For this purpose an Ordi¬ 
nance X of 1948 was promulgated. This Act repeals 
and replaces the Ordinance. 

Amendment of 2. In section 6 of the 
section/). ActXXIII Durgah Khawaja Saheb Act, 

1936 (XXIII of 1936).— 

(a) In clauge (e) of sub-section (1 ),— 

(i) for the word "oleven” the word "niuo” 
shall bo substituted; 

(ii) after item (vi) the word "and" shall be 
inserted; and 


(iii) items (viii) and (ix) shall be omitted; 
(h) for clause (f) of sub.seotion fij, the fol¬ 
lowing clause shall be substituted, namely:— 

"(/) three, co-opted by the members of the 
Committee referred to in clauses ('aj to (c) from 
among persons residing inany of the Acceding 
States or in the State of Hyderabad; and"; 

fcj in clause (g) ot sub-section (1), for the 
words, brackets and letters "in clauses ('aj to 
(/r the words, brackets and letters "in clauses 
(a) to (e)" shall be substituted ; 

(d) in sub-section (2), the brackets, letters 
and words ‘Y a) he cannot read and write Urdu; 
or {by' shall be omitted; and 

(e) in sub-section (4), for the words "fails to 
do 80 within six months" the words "is for any 
reason unable to do so" shall be substituted. 

3. The Durgah Khawaja Saheb (Amendment) 
Ixepeal of Ordi- Ordinance, 1948 (X of 1948) 
twnce X of J94S. is hereby repealed. 


% 
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Act No. XLY of 1948 

The Indian Telegraph (Amendment) Act, 1948. 

[Reed. G.-G.’e assent on 3rd September, 1948J 
An Act to amend the Indian Telegraph Actf 1885, 


Whereas it is expedient to amend the Indian 

Telegraph Act, 1885 (xiii of 1885) for the pur- 

poses hereinafter appearing; 

I'/oic.—For Objects and Reasons, see Gazette of India, 
Part V, 2l6t August 1948. This Act extends the appli¬ 
cability of the Indian Telegraph Act, 1885, to all the 
Acceding States. 


It ig hereby enacted as follows : — 

1. This Act may be called the Indian Tele- 
Short title, graph (Amendment) Act, 1948 . 

2. For sub-section (2) of section 1 of the 
Amendment of Indian Telegraph Act, 1885 

sectional, Act XIII (xin of 1885) (hereinafter 
of 1885. referred to as the said Act), 

the following sub-section shall be substituted, 
namely : — 

*'(2)lt extends to the whole of India.” 

f 3. In sections 4 and 20 

Amendment of « -n * . r it. 

sections 4 and 80, ot the said Act, for the 

Act XIII of 1885. words “the Provinces” 


wherever they occur, the word “India” shall 
be substituted. 


Insertion of new 
sectAon in Act XIII 
of 1885. 


4* After section 34 of the 
said Act, the following sec¬ 
tion shall be inserted, 
namely : — 


^Provincial Gov- 
ernment* to include 
Government of an 
Acceding State. 


”35. In the application 
of this Act to any Acceding 
State,— 


(a) all references to a Provincial Government 
shall be construed as references to the Govern¬ 


ment of that Acceding State; and 


(b) references to the Code of Criminal Pro¬ 
cedure, 1898, in section 20 and to the Indian 
Penal Code in section 31 shall be construed as 
references to the corresponding law for the time 
being in force in that Acceding State.” 


Act No. XLVI of 1948 

The Goal Mines Provident Fund and Bonus Schemes Act, 1948. 

[Reed. G.-G-*s assent on 3rd September, 1948.1 
An Act to malce provision for the framing of a Provident Fund Scheme and a 

Bonus Scheme for persons employed in coal mines. 


WhbAREAS it is expedient to make provision 
for the framing of a Provident Fund Scheme 
and a Bonus Scheme for persons employed in 
coal mines; 

It is hereby enacted as follows ; —• 

Note. —For Statement of Objects and Reasons, see 
Gazette of India, Part V, 21st August 1948. In order 
to implement tbe recommendations of the Board of 
Oonoillation appointed in 1947 in connection witb 
certain disputes in the Bengal and Bihar coal fields an 
Ordinance was promulgated on 23rd April 1948. A 
Coal Mines Bonus Scheme had been framed under the 
Ordinance and the details of a Provident Fund Scheme 
had remained to be worked out, The Ordinance would 
have ceased to be effective on tbe 23rd October 1948. 
Hence the necessity of the Act. 

1, (1) This Act may be called the Coal Mines 

Short title and Provident Fund and Bonus 

extent. Schemes Act, 1948. 

(2) It extends to all the Provinces of India 
and to all Acceding StaUs which, by their In¬ 
struments of Accession, have accepted the sub¬ 
ject-matter of this Act as a matter with respect 
to which the Dominion Legislature may make 
laws for such States. 

2. In this Act, unless there is anything repu- 

Interprelation. gnant in the subject or 

context,— 

. (a) "bonus” means any sum of money pay¬ 
able to an employee in a coal mine un(ier the 


Coal Mines Bonus Stheme framed under this 
Act; 

(b) “coal mine” means any excavation where 
any operation for the purpose of obtaining coal 
has been or is being carried on, and includes all 
works, machinery, tramways, and sidings, 
whether above or below ground, in or adjacent 
to or belonging to a coal mine : 

Provided that it shall not include any part of 
the coal mine on which a manufacturing process 
is being carried on unless such process is a pro¬ 
cess for coke-making or the dressing of minerals; 

(c) "contribution” means the contribution 
payable in respect of a member under the Coal 
Mines Provident Fund Scheme framed under 
this Act; 

"employee” means any person who is 
employed in any kind of work, manual or 
otherwise, in or in connection with a coal mine 
and who gets his wages directly or indirectly 
from the employer; 

(e) "employer” means the owner of a coal 
mine as defined in clause (g) of section 3 of the 
Indian Mines Act, 1923 (IV of 1923); 

(f) "Fund” means the provident fund esta¬ 
blished under the Coal Mines Provident Fund 
Scheme; and 

(g) "member” means a member of the Fund, 
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3. (1) The Central Government may, by 
Coal Minos Pro- notification in the official 

vidcnt Fund Scheme. Gazette, frame a scheme 

to be called the Coal Mines Provident Fund 
Scheme for the establishment of a provident 
fund for employees in coal mines and specify the 
coal mines to which the said scheme shall apply. 

(2) Any scheme framed under the provisions 
of sub-section f 7 j may provide for all or any 
of the matters specified in the First Schedule. 

4. For the purposes of the Indian Income-tax 

Fund to he rocn- Act, 1922 (XI of 1922), the 
gnised U7ider Act XI Fund shall be deemed to 
o/ be a recognised provident 

fund within the meaning of Chapter IX-A of that 
Act. 

5. (1) The Central Government may, by noti- 
Coal Mines Bonus fication in the official 

Scheme, Gazette, frame a scheme to 

be called the Coal Mines Bonus Scheme for the 
payment of bonus to employees in coal mines 
and specify the coal mints to which the said 
scheme shall apply. 

(2) k scheme framed under the provisions of 
sub section (1) may provide for all or any of 
the matters specified in the Second Schedule. 

6. A scheme framed under this Act may pro. 
Betrospectivc ope- vide that any of its provi- 

ration of a scheme. sions shall come into force 

either prospectively or retrospectively with effect 
from such date as may be specified in this behalf 
in the scheme. 

7. The Central Government may, by noti- 
Modification of a fication in the official 

scheme. Gazette, add to, amend or 

vary a scheme framed under this Act. 

8. (I) The amount of the provident fund 
Protection against standing to the credit of 

attachment. any member in the Fund 

shall not in any way be capable of being assigned 
or charged and shall not liable to attachment 
under any decree or order of any Court in res¬ 
pect of any debt or liability incurred by the 
member and neither the Official Assignee nor 
any Receiver appointed under the Provincial 
Insolvency Act, 1920 (v of 1920), shall be entitled 
to, or have any claim on, any such amount. 

(2) Any amount standing to the credit of 
any member in the Fund at the time of his 
death and payable to his nominee under the 
Coal Mines Provident Fund Scheme shall, sub¬ 
ject to any deduction authorised by the said 
scheme, vest in the nominee and shall be free 
from any debt or other liability incurred by the 
deceased or incurred by the nominee before the 
death of the member. 

9. (l) Any scheme framed under this Act 

Penalty. may provide that any person 

who contravenes any of the provisions thereof 


shall be punishable with imprisonment for a 
term which may extend to six months, or with 
fine which may extend to one thousand rupees^ 
or with both. 

(2) No Court shall take cognizance of any 
offence punishable under any such scheme except 
on a report in writing of the facts constituting such 
offence made by an Inspector with the previous 
sanction of such authority as may be specified in 
this behalf by the Central Government. 

10. (1) The Central Government may, by 
lnsi)ecto7s. notification in the official 

Gazette, appoint such persons as it thinks fit to 
be Inspectors for the purposes of the Coal Mines 
Provident Fund Scheme or the Coal Mines Bonus 


Scheme and may define their jurisdiction. 

(2) An Inspector may, in respect of any coal 
mine within his jurisdiction,— 

(a) require an employer to furnish such in¬ 
formation as he may consider necessary for 
the purposes of any scheme framed under this 
Act ; 

(b) at any reasonable time enter any coal mine 
or its office and require any one found in charge 
thereof to produce before him such accounts, 
books, registers and other documents relating to 
the employment of persons in the coal mine as 
he may consider necessary ; 

(c) examine, with respect to any matter re¬ 
levant to any of the purposes aforesaid, the em- 
ployer, his agent or servant or any other person 
found in charge of the coal mine or its office or 
whom the Inspector has reasonable cause to 
believe to be or to have been an employee in the 
coal mine. 

(3) Every Inspector shall be deemed to be a 
public servant within the meaning of section SI 
of the Indian Penal Code, 16G0 (XLV of 1860). 

11. The amount due in respect of any con- 

Priofiiy of patj- 0*^ honns under a 

scheme framed under this 
Act, or any charges incurred 
in respect of the administra¬ 
tion of any such scheme, shall, where the 
liability therefor has accrued before the person 
liable has been adjudicated insolvent or, in the 
case of a company ordered to be wound up> 
before the date of such order, be deemed to 
be included among the debts, which, under 
section 49 of the Presidency-towns Insolvency 
Act, 1909 {III of 1909), or under section 61 of the 
Provincial Insolvency Act, 1920 (V of 1920), or 
under section 230 of the Indian Companies Act, 
1913 (VII of 1913), are to be paid in priority to 
all other debts in the distribution of the property 
of the insolvent or the assets of a company be¬ 
ing wound up, as the oase may be. 

Repeal of Ordi- *2- (V The Coftl Minee 
vzr of 194S, Provident Fund and Bonus 


ynent of con^ribu- 
n7id bonus or^r 
other debts. 
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Sohemes Ordinance, 1948 (Vil of 1948), is hereby 
repealed. 

(3) Notwithstanding any such repeal, any¬ 
thing done or any action taken in exercise of 
any power conferred by or under the said Ordi¬ 
nance shall be deemed to have been done or 
taken in exercise of the powers conferred by or 
under this Act, as if this Act had commenced on 
the 23rd day of April, 1948. 

l^ole : — See Note under Preamble. 

THE FIKST SCHEDULE 
(See section 3) 

Mattel's to he provided for in the Coal Mines 

'Provident Pund Scheme. 

1. The employees or class of employees who 
flhall join the Fund, the contributions payable to 
the Fund and the conditions under which an 
employee may be exempted from joining the 
Fund or from payment of contributions. 

2. The payment of contributions to the Fund 
by the employees, or by the employers on behalf 
of the employees, the rate, time and manner of 
payment of such contributions, and the manner 
in which such contributions or part thereof shall 
be recovered from employees. 

3. The payment by the employer of such sums 
of money as may be considered necessary to 
meet the cost of administering the Fund and 
the rate at which and the manner in which it 
shall be paid. 

4. The constitution of a Board of Trustees 
consisting of nominees of the Central Govern¬ 
ment and representatives of employers and 
employees nominated by the Central Govern¬ 
ment in consultation with the representative orga¬ 
nisations concerned, subject to the condition 
that the number of the representatives of the 
employees shall not be less than the number 
of the representatives of the employers; the 
number of Trustees and the terms and con¬ 
ditions under which they may be nominated, and 
the time, place and procedure of meetings of the 
Board. 

5. The appointment of oiBcers and servants 
of the Board and the opening of regional and 
other offices. 

6. The manner in which accounts s^U be 
kept, the investment of moneys belonging to the 
Fund, the preparation of a budget, the audit of 
accounts and the submission of reports to the 
Central Government. 


7. The conditions under which withdrawals 
from the Fund may be permitted and any de¬ 
duction or forfeiture may be made and the maxi¬ 
mum amount of such deduction or forfeiture. 

8. The fixation of the rate of interest payable 
to members by the Central Government in con¬ 
sultation with the Board of Trustees. 

9. The form in which an employee shall fur¬ 
nish particulars about himself and his family 
when required. 

10. The nomination of a person to receive the 
amount standing to the credit of a member after 
his death and the cancellation or the change of 
3u_ch nomination. 

^11. The registers and records to be maintain¬ 
ed by the employer and the returns to be furnish, 
ed by him. 

12. The form or design of an identity card or 
a token or a disc for purposes of identifying any 
employee and for the issue, custody and replace¬ 
ment thereof. 

13. The fees to be levied for any of the pur¬ 
poses specified in this Schedule. 

14. Any other matter which may be neces¬ 
sary or proper for the purpose of implementing 
the Coal Mines Provident Fund Scheme. 

THE SECOND SCHEDULE 
(See section 6) 

Matters to he provided for in the Coal Mines 

Bonus Scheme. 

1. The payment of bonus dependent on the 
attendance of an employee in a coal mine during 
any period. 

2. The employees or class of employees who 
shall be eligible for the bonus and the conditions 
of eligibility. 

3. The rate at which the bonus shall be pay. 
able to an employee and the manner in which 
the bonus shall be calculated. 

4. The conditions under which an employee 
may be debarred from getting the bonus in whole 
or in part. 

6. The rate at which sums shall be set apart 
by the employer for payment of bonus, and the 
time and manner of such payment. 

6. The registers and records to be maintained 
by the employer and the returns to be furnished 
by him. 

7. Any other matter which may be necessary 
or proper for the purpose of implementing the 
Coal Mines Bonus Scheme. 
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Act No. XLVII of 1948 

The Displaced Persons (Institation of Suits) Act, 1948. 

I 

[Reed. G. G.’a assent on 4th September, 1948.] 

Aji Act to maJce certain special provisions for the institution 

of suits by displaced persons. 


Wheeeas it is expedient to make certain 
special provisions for the institution of suits by 
displaced persons; 

It is hereby enacted as follows : — 

For Objects and Reasons see,Gazette ofjindia 
Part V, 14th August 1948. 

1. (1) This Act may be called the Displaced 
Short title ami Persons (Institution of Suits) 

extent. Act, 1948. 

(2) It extends to all the Provinces of IndiA. 

2. This Act shall remain in force for a period 

Duration. of three years only, but 

upon the expiry of the said period section 6 of 
the General Clauses Act, 1897 (x of 1897) shall 
apply as if this Act had been then repealed by 
a Central Act. 

3. In this Act, "displaced person" means any 

Definition. person who, on account of 

the setting up of the Dominions of India and 
Pakistan, or on account of civil disturbances or 
fear of such disturbances in any area now form¬ 
ing part of Pakistan, has been displaced from, 
or has left, bis place of residence in such area 
after the lat day of March, 1947, and who has 
subsequently been residing in India. 

4. Notwithstanding anything contained in 
Institution of section 20 of the Code of 

suits by dispi(wed Civil Procedure, 1908 (V of 

1908) or in any other law 
relating to the local limits of the jurisdiction of 
Courts or in any agreement to the contrary, a 
displaced person may institute a suit in a Court 
within the local limits of whose jurisdiction he 
or the defendant or any of the defendants, where 
there are more than one at the time of the com¬ 
mencement of the suit, actually and voluntarily 
resides, or carries on business, or personally 
works for gain, if— 

( i) the defendant, or where there are more 
than one, each of the defendants, actually and 
voluntarily resides or carries on business, or 
personally works for gain in India and is not a 
displaced person; 

(ii) the cause of action, wholly or in part, 
arises or has arisen in a place now situate within 
the territories of Pakistan; 

(Hi) the Court in which the suit is instituted 
is otherwise competent to try it; and 
(iv) the suit does not relate to immovable 
property. 

jVo/*3.—The Act removes the difhcuUics in the way 
of refugees from Pakistan from instituting suit against 
their debtors, where cause of action niisos in Pakistan, 

Validation of cer- ^^y suit instituted by 

tain pending suits. a displaced person after 


the 16th day of August, 1947, which if this Act had 
come into force on that day would have been 
validly instituted in pursuance of section 4 shall, 
if pending at the commencement of this Act, be 
deemed to have been validly instituted and be 
disposed of accordingly. 

Explanation. — For the purposes of thia 
section a suit pending at the commencement of 
this Act includes a suit in respect of which an 
appeal lies or is pending at the commencement 
of this Act. 

6. Where any suit instituted by a displaced 
nestoraiion of cer- person after the 15th day 

tain dismissed suits, of August, 1947, and before 

the commencement of this Act, which if this Act 
had come into force on that day would have 
been validly instituted in pursuance of section 4, 
had been dismissed solely on the ground that it 
had not been validly instituted, the Court eball, 
on application made within one month from the 
commencement of this Act, make an order set¬ 
ting aside the decree and shall proceed with the 
suit. 

7. Where, in any appeal arising from a suit 
Rosforfliiono/saii instituted by a displaced 

where appeal dis- person after the 16th day 
^*^Hsed, August, 1947, and before 

the commencement of this Act, a decree had 
been passed dismissing such appeal solely on the 
ground that the suit had not been validly insti¬ 
tuted and the institution of such snit would have 
been valid if section 4 had come into force Dn 
the aforesaid day, the Appellate Court shall, on 
application made to it within one month from 
the commencement*^f this Act, make an order 
setting aside its decree and remand the suit to 
the Court of first instance for trial. 

Ifoie .—Sections 6, 6 and 7 were not included in the 
original Bill (No. 50 of 1948). 

8. Notwithstanding anything contained in aeo^ 
^;itfension of tion 3 of the Indian Limi- 

period of limitation, tation Act, 1908 (IX of I908)t 
or any special or local law, any suit instituted 
in pursuance of section 4 of this Act may be 
admitted after the period of limitation prescribed 
therefor when the plaintiff satisfies the Court 
that he was unable to institute the suit within 
such period owing to causes connected with his 

being a displaced person. 

(1) The Displaced Persons (Institution 
Itepeal of Ordi- of Suits) Ordinance, 1948 
nanco XVIII of (xvni of 1948) is hereby 

repealed. 

(2) Notwithstanding such repeal, any suit 
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instituted or any action taken in exercise of 
any power conferred by or under the said Ordi¬ 
nance shall be deemed to have been instituted 


or taken in exercise of the powers conferred by 
or under this Act, as if this Act had commenced: 
on the 2l3t day of July, 1948. 


Act No. XLVIII of 1948 

The Income-tax and Baeiness Profits Tax (Amendment) Act, 1948. 

[Reed. G.-G.’s assent on 8tb September, 1948.] 

An Aci further to amend the Indian Income-tax Act, 1922, and the Business 

Profits Tax Act, 1947. 


Whereas it is expedient further to amend 
the Indian Income-tax Act, 1922 (xi of 1922) and 
the Business Profits Tax Act, 1947 (xxi of 1947), 
for the purposes hereinafter appearing; 

It is hereby enacted as follows :— 

Note, —For Statement of Objects and Reasons, see 
Gazette of India, Part V, April 3, 1948. The Bill as 
originally drafted was sent for reporting to the Select 
Committee. Pot Report of the Select Committee with 
suggested changes, see Gazette of India, Part V, Aoguat 
21, 1948. 

CHAPTER I 
Preljminary 

Short title. 1,(1) This Act may be 

called the Income-tax and Business Profits Tax 
(Amendment) Act, 1948. 

(2) Sections 3 to 12 shall be deemed to have 
come into force on the 30th day of March, 1948, 
and the amendment made in the Indian Income- 
tax Act, 1922 (XI of 1922) by section 2 shall be 
deemed to be operative so as to apply in relation 
to all assessments subsequent to the assessment 
for the year ending on the Slat day of March, 
1948. 

Sections 13 to 16 shall be deemed to have 
come into force on the day on which the Business 
Profits Tax Act, 1947 (xxi of 1947) came into 
force. 

CHAPTER II 

Amendment op Act XI of 1922 

2. For clause (6) of section 2 of the Indian 

Amendment of Income-tax Act, 1922 (here- 

seciion 2, Act XI of inafter in this Chapter re- 

ferred to as the said Act), 
the following shall be substituted, namely 

(6) company*' means an Indian company 
as defiqed in clause (7A) or any Indian or non- 
Indian association, whether incorporated or not, 
which the Central Board of Revenue may, by 

pneral or special order, declare to be a company 
for the purposes of this Act.' 

3. In Explanation 2 to sub-section (1) of 

Amendment of section 4 of the said Act 
section 4, Act XI of the words "and not being 

» u 111 , P^^sion payable without 
India shall be omitted. 

nf amendment ia consequential on removal 

^o^ernment of India Act. 1935, by 
the India (Provisional Constitution) Order, 1947 , ^ 


Amendment of section 9 of the said 

section 9, Act XI of Act, after sub-section 

the following sub-section 
shall be added, namely :— 

‘Y^jFor the purposes of this section, the 
holder of an impartible estate shall be deemed 
to be the individual owner of all the properties 
comprised in the estate.*’ 

Note. —This amendment removes the anomaly in the 
law, as pointed out in a judgment of the Privy Council 
viz., that while in the case of a Hindu impartible estate 
the income from property belongs absolutely to tho 
individual bolder thereof, the liability to assessment to 
income-tax falls on the Hindu family which is the legal 
owner of the property. The amendment provides that 
in such a case the holder shall be assessed in his indi* 
vidual capacity on the income which is exclusively hiS) 
and not the Hindu undivided family as such. 

section 12B, Act XI section 12B of the 

of 1922. said Act,— 

(a) in the third proviso to sub-section (2)^ 
after the words “property of the assessee’* the* 
words, brackets and figure “or of the previous 
owner where the cost of the capital asset to the 
previous owner is to be taken in accordance with- 
sub-section shall be inserted; 

(h) to sub-section (3) the following proviso 

shall be added, namely :_ 

“Provided that where the capital asset became 
the property of the assessee_ 

(i) before the 1st day of April 1947, under a 
deed of gift or on-fcfae partition of a Hindu un- 
divided family, the actual cost allowable to him 
shall be the fair market value of the capital 
asset on the date of the gift or the date of the 
partition, as the case may be, if such value is 
greater 4;han the actual cost to the previous 
owner or the fair market value thereof on the 

ist day of January, 1939, where the third proviso 
to sub-seotion (2) applies; 

(ii) on or after the ist day of April, 1947 , on 
the partition of a Hindu undivided family the 
cost allowable to him shall be the fair market 
value on the date of the partition.” 

6, To sub-section (1) of section 14 of the said 

Amendment of ^ct, after the words “in- 

family” the 

of words "or in the case of an 

impartible estate where such sum has been paicL 
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out of the income of the holder of the estate 
belonging to the family” eball be added, 

7. After section 33A of 

Inscrhon o/ fche said Act, the following 

jiQ 2 o^ section shall be inserted, 

namely :— 

‘'33B. (1) The Commissioner may call for 

Power of Commis. examine the record of 

sioncr to revise In- any proceeding under this 
como tax Officer's Act and if he considers that 

any order passed therein by 
the Income-tax Officer is erroneous in so far as 
it is prejudicial to the interests of the revenue, 
he may, after giving the assesses an opportunity 
of being beard and after making or causing to 
be made such enquiry as he deems necessary, 
pass such order thereon as the circumstances of 
the case justify, including an order enhancing or 
modifying the assessment, or cancelling the 
assessment and directing a fresh assessment. 

(2) No order shall be made under sub¬ 
section (1 )— 

(a) to revise an order of re-assessment made 
under the provisions of section 34; or 

(b) after the expiry of two years from the 
date of the order sought to be revised. 

(3) Any assessee objecting to an order pas¬ 
sed by the Commissioner under sub-section (1) 
may appeal to the Appellate Tribunal within 
60 days of the date on which the order is com¬ 
municated to him. 

(4) An appeal to the Appellate Tribunal 
under sub-section (3) shall be in the prescribed 
form and shall be verified in the prescribed 
manner and shall be accompanied by a treasury 
receipt in support of having paid the fee of 
Rs. 100, and such appeal shall be dealt with in 
the same manner as if it were an appeal under 
sub-section (1) of section 93.” 

Amendment of section 8, For section 34 
Si, Act XI of 1922. of the said Act, the 

following section shall be substituted, namely:— 

Income escaffing 
assessment. 


“84. (I) If 


(a) the Income-tax Officer has reason to 
believe that by reason of the omission or failure 
on the part of an assessee to make a return of 
bis income under section 22 for any year or to 
disclose fully and truly all material facts neces¬ 
sary for his assessment for that year, income, 
profits or gains chargeable to income-tax have 
escaped assessment for that year, or have been 
under assessed, or assessed at too low a rate, or 
have been made the subject of excessive relief 
under the Act, or excessive loss or depreciation 
allowance has been computed, or 

(b) notwithstanding that there has been no 
omission or failure as mentioned in clause (a) 
on the part of the assessee, the Income, tax Officer 


has in consequence of information in bis posses* 
sion reason to believe that income, profits or 
gains chargeable to income-tax have escaped 
assessment for any year, or have been under, 
assessed, or assessed at too low a rate, or have 
been made the subject of excessive relief under 
this Act, or that excessive loss or depreciation 
allowance has been computed, 

he may in cases falling under clause (a) at 
any time within eight years and in cases falling 
under clause (b) at any time within four years 
of the end of that year, serve on the assessee, 
or, if the assessee is a company, on the principal 
officer thereof, a notice containing all or any of 
the requirements which may be included in a 
notice under sub-section (2) of section 32 and 
may proceed to assess or reassess such income, 
profits or gains or recompute the loss or depre¬ 
ciation allowance; and the provisions of this Act 
shall, so far as may be, apply accordingly as if 
the notice were a notice issued under that sub¬ 
section: 

Provided that— 

(1) the Income-tax Officer shall not issue a 
notice under this sub-section, unless he has 
recorded his reasons for doing so and the Com¬ 
missioner is satisfied on such reasons recorded 
that it is a fit case for the issue of such notice; 

(ii) the tax shall be chargeable at the rate at 
which it would have been charged had the 
income, profits or gains not escaped assessment 
or full assessment, as the case may be; and 

(Hi) where the assessment made or to be 
made is an assessment made or to be made 
on a person deemed to be the agent of a 
non-resident person under section 43, this sub¬ 
section shall have effect as if for the periods of 
eight years and four years a period of one year 
was substituted. 

Explanation, — Production before the In¬ 
come-tax Officer of account books or other evU 
dence from which material facts could with due 
diligence have been discovered by the Income, 
tax Officer will not necessarily amount to dis¬ 
closure within the meaning of this section. 

(2) Where an assessment is reopened in 
circumstances falling under clause (b) of sub¬ 
section (l)t the assessee may, if he has not im¬ 
pugned any part of the original assesamenfe 
order for that year either under section 30 or 
under section 83A, claim that the proceedings 
under sub-section (1) of this section shall bo 
dropped on his showing that he had been 
assessed on an amount or to a sum not lower 
than what he would be rightly liable for even if 
the items alleged to have escaped assessment 
had been taken into account, or the assessment 
or computation had been properly made: 
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Provided that in so doing he shall not be 
entitled to reopen matters concluded by an 
order under section 33B or section 35, or by a 
decision of the High Court or of the Privy 
-Council under section 66 and section 66A. 

(3) No order of assessment under section 23 
to which clause (c) of sub-section (1) oi section 
28 applies or of assessment or re-assessment in 
cases falling within clause (a) of sub-section (1) 
of this section shall be made after the expiry of 
eight years, and no order of assessment or re¬ 
assessment in any other case shall be made 
after the expiry of four years, from the end of 
the year in which the income, profits or gains 
were first assessable; 

Provided that where a notice under sub-sec¬ 
tion (1) has been issued within the time therein 
limited, the assessment or re-assessment to be 
made in pursuance of such notice may be made 
before the expiry of one year from the date of 
the service of the notice even if such period 
exceeds the period of eight years or four years, 
as the case may be: 

Provided further that nothing contained in 
this sub-section shall apply to a re-assessment 
made under section 27 or in pursuance of an 
order under section 31, section 33, section 33A, 

•section 33B, section 66 or section 6QA.** 

Note. —This is an important amendment. The exist¬ 
ing law under which completed assessments cannot be 
reopened except after tbe Income-tax Officer actually 
discovers an under-assessment in consequence of definite 
information which has come into his possession, did not 
afiord adequate safeguard against loss of public revenue. 
Now, when an assessee does not make a full disclosure 
of all particulars concerning his income his assessment 
may be reopened by the Income-tax Officer if he 
satisfies his immediate superior that there is reason to 
Jbelieve that there has been escapement of tax. 

9. After sub-section (5) of section 46 of 

Amendment of section the said Act, the follow- 
-46, Act XI of 1922. ing sub-section shall be 

inserted, namely:— 

*\5A) The Income-tax Officer may at any 
time or from time to time, by notice in writing 
(a copy of which shall be forwarded to the 
assessee at bis last address known to the Income- 
tax Officer) require any person from whom 
money is due or may become due to the assessee 
or any person who holds or may subsequently 
hold money for or on account of the assessee to 
pay to the Income-tax Officer, either forthwith 
upon the money becoming due or being held or 
at or within the time specified in the notice (not 
being before the money becomes due or is held) 
so much of the money as is sufficient to pay the 
amount due by the tax-payer in respect of 
arrears of income-tax and penalty or the whole 
of the money when it is equal to or less than 
H;hat amount. 

The Income-tax Officer may at any time or 

1948 Acts./17 & 18 


from time to time amend or revoke any such 
notice or extend tbe time for making any pay¬ 
ment in pursuance of the notice. 

Any person making any payment in compli¬ 
ance with a notice under this sub-section shall 
be deemed to have made the payment under the 
authority of the assessee and the receipt of the 
Income-tax Officer shall constitute a good and 
sufficient discharge of the liability of such 
person to the assesses to the extent of the 
amount referred to in the receipt. 

Any person discharging any liability to the 
assessee after receipt of tbe notice referred to in 
this sub-section shall be personally liable to the 
Income-tax Officer to the extent of tbe liability 
discharged or to the extent of the liability of the 
assessee for tax and penalties, whichever is less. 


If the person to whom a notice under this 
sub-section is sent fails to make payment in pur¬ 
suance thereof to the Income-tax Officer, further 
proceedings may be taken by and before the 
Collector on the footing that the Income-tax 
Officer’s notice has the same effect as an attach¬ 
ment by the Collector in exercise of his powers 
under the proviso to sub-section (3)oi section 46 . 

Where a person to whom a notice under this 
sub-section is sent objects to it on the ground 
that the sum demanded or any part thereof is 
not due to the assessee or that he does not hold 
any money for or on account of the assessee, 
then, nothing contained in this section shall be 
deemed to require such person to pay any such 
sum or part thereof, as the case may be, to the 
Income-tax Officer,” 

Note. — This new sub-s. (5-A) to S. 46 extends the 
principle of sub-s. (5), 

tS'ifUxiTf 10. Section 49 of the said 
igk ' ^ Act shall be omitted. 

Note .—This is in view of the omission of S. 108 from 
the Government of India Act, 1935. 

Amendment of Sec' 
tion i9A, Act XI of . , 

1922 . said Act,— 

(a) in sub-section (1 )^— 

(i) for the words “on which has been paid” 
the words “on which have been paid” shall be 
substituted; 

(ii) between the words “under this Act and” 
and “Dominion-income-tax,” the word “either” 
shall be inserted; 

(Hi) after the words "Dominion income-tax 
in one or more countries” at the end, the words 
“or Burma income-tax” shall be added; 

(h) after sub-section (2)^ tbe following sub¬ 
section shall be added, namely :— 

‘Y B) For the purposes of this section ‘Burma 
income-tax* means any income-tax or super-tax 
charged under any law in force in Burma where 
the laws of Burma provide for relief in respect 


11. In section 49A of the 
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of tax charged OQ income both in Burma and in 
British India which appears to the Central Board 
of Revenue to correspond to the relief which 

may be granted by the section ” 

/v'ofe.—Sec'ion 159, Government of India. Act, 1935 
hag been omitted. The amendment provides for double 
income tax relief arrangements being made with Burma 
on reciprocal basis. 

ATTirndmcnt of sec- 12. In Section 49AA of 
fion 49AA, Act Xl the said Act, after the word 
of 2922, “Pakistan**, wherever it oc¬ 


family**, after the words “such individaarV 
wherever they occur, the words “or Hindu un. 
divided family’*, after the word “he** and the- 
word “him**, where they occur, the words *'or 
it’*, and after the word “his** the words “or 
its'* shall be inserted; 

(b) after the word "partner*’, the words “or 
by a company which for the purposes of this- 
section is deemed to be a firm in which he or it i» 
interested” shall be inserted; 


curs, the words "or the United Kingdom*’ shall 
be inserted. 

CHAPTER III 

Amendment op Act xxi op 1947 

Amendment of sec- 13. In section 2 of the 
tion 2, Ad XXI of Business Profits Tax Act, 
2947. 1947 (hereafter in this Cap- 

ter referred to as the said Act).— 

after clause (S), the following clause shall be 

inserted, naml>:— 

'(8A) “director’s remuneration” includes all 
remuneration payable by a company to a direc¬ 
tor thereof in respect of any services rendered to 
or employment with the company in any capa- 
citv whatever;*. 

iVofe.-This defioition is intended tocountertheenect 
of U. K. Decision which hrM that lemuncration paid to 
a director in bis cap»oitv as secretarj was not dirtcior’s 
remuneration and loohviate the possibiti y of ihatiiecision 
being held to cover also the remuneration p ud toadiieo- 
tor in the capacity of mai ager, i-lc. 

Amendvtent of sec- Section 9 of the 

JW®' Aot,- 

(a) after the words "an individual”, wherever 
they occur, the words "or a Hindu undivided 


(c) to the last proviso the following worda 
shall be added, namely;— 

"and such individual or Hindu undivided family^ 
shall not be treated as a working partner in re¬ 
lation to such business for the purpose of 8ub« 
clause (b) of clause (1) of section 9.*' 


e. IS- 1“ rule 2 of sohe- 

dule II to the said Ack^— 

(a) for sub-rules (1) and (3)^ the following 
sub-rule shall be substituted, namely;— 

" (1) Where the company is one to which- 
rule 3 of Schedule I applies, its capital shall bo 
the sum of the amounts of its paid-up sbaro 
capital and of its reserves in so far as they bavo 
not been allowed in computing the profits of the 
company for the purposes of the Indian Income- 
tax Act, 1022 (xi of 1922), diminished by tbo- 
cost to it of its investments or other property the- 
income from which is not includable in the pro¬ 
fits, so far as that cost exceeds any debt for 
money borrowed by it.*'; 

(b) sub-rule (3) shall be renumbered as sub¬ 
rule (2), 


Act No. XLIX of 1948 

The Taxation on Income (Investigation Commission) (Second Amendment^ 19I& 

[Reed. G -G.*s assent on 8th September 1949] 

An Act further to amend the Taxatian on Income (Investigation Commission) Adt 1947* 


Whereas it is expedient further to amend 
the Taxation on Income (Investigation Commis¬ 
sion) Act, 1947 (XXX of 1947), for the purpose 

hereinafter ftpi)earing: 

For Objects and Reasons,566 Gazette of India, 

Part V, August 14, 1948. 

It is hereby enacted as follows;— 

1, This Act may be called the Taxation on 

Short title. Income {Investigation Com¬ 

mission) (Second Amendment) Act, 1948. 

2. In section 6 of the Taxation on Income 
Amendment of (Investigation Commission) 

section 5. Acts XXX Act, 1947, for the words and 

figures *'80th day of June, 
1948", wherever they occur, the words and figures 


"ist day of September, 1948** shall be substitut¬ 
ed, 

Note. — This extends the date for moklog referenoes- 
to the Income-Tax loveBtigation Commission, by two 
months. 

3. (1) The Taxation on Income (Investigation 

licpeoi of Ordi- Commission) (Amendment) 
tiaMccAT of 1948. Ordinance, 1948 (XV of* 

1948), is hereby repealed. 

(2) Notwithstanding such repeal, anything: 
done or any action taken in exercise of any 
power conferred by or under the said Ordinance 
shall be deemed to have been done or taken in 
exercise of the powers conferred by or under 
this Act, as if this Act had commenced on the^ 
SOth day of June, 1948. 


1948 


Act No. L of 1948 

The Cantonments (Amendment) Aot, 1948. 

[Reed. G.-G’s. asent on 8th September 1948] 

An Act further to amend the Contonments Act, 1924 


Acts 181 


Whereas it is expedient further to amend 
the Cantonments Act» 1924- (ll of 1924), for the 
purposes hereinafter appearing; 

For Objects and Reasons, see Gazetteof India, 
Part V, Aug 21. 1948. 

It is hereby enacted as follows :— 

Short title. This Act may be called 

the Cantonments (Amendment) Act, 1948. 

2. IiT'section 12 and in clause (cc) of sub- 
Amendment of section (2) of section 280 
eecixons 12 and 280, of the Cantonments Act, 
ct II of 1924. (hereinafter referred 

to as the said Act), for the words “Service of 


Executive OfiBcers”, the words "Military Lands 
and Cantonments Service” shall be substituted. 

Note.^Tbls amendment carries out the object of the 
Amending Act, viz. to amalgamate the Laods Branch 
of the Cantonments Department with the cadre of the 
service of Cantonment Executive Ofldeers and to desi¬ 
gnate the combined service as “Military Lands and 
Cantonments Service.” 

3. In section 276 of the said Act, the words, 
Amendment of letter, brackets and figures 
^sections 276, Act II “clause (a) of section 137” 
of 1 24. shall be omitted, 

Note .—This repairs the omission made by the Act 
XXKl of 1940 which amended the Cantonments Act, 


Act No. LI of 1948 

The Imperial Library (Change of Name) Act, 1948. 

[Reed. G.-G’s assent on 8th September 1948] 

An Act to change the name of the Imperial Library. 


Whereas it is expedient to change the 
name of the Imperial Library; 

It is hereby enacted as follows :— 

Short title. 1. This Act may be called 

the Imperial Library (Change of Name) Act, 

1948. 

Imperial Library to be 2. On and after 
hnown as*'National Librari/\ the commencement 


of this Act, the Imperial Library shall be 
known as "the National Library*’, and any 
reference to the Imperial Library in any law 
for the time being in force or in any indenture, 
instrument or other document shall be con¬ 
strued as a reference to the National Library. 

Note. — For Statement of Objects and Reasons, see 
Gazette of India, Part. V, August 28, 1948. 


Act No. LII of 1948 

The Bombay Public Security Measures (Delhi Amendment) Act, 1948. 

[Reed. G.-G’s assent on 8th September 1948] 

An Act to amend the Bombay Public Security Measures Act, 1947, as extended 

to the Province of Delhi. 


Whereas it is expedient to amend the 
Bombay Public Security Measures Act, 1947 
(Bombay Act vi of 1947). as extended to the 
Province of Delhi, for the purposes hereinafter 
appearing; 

It is hereby enacted as follows :_ 

1. (1) This Act may be called the Bombay 
Short title and Public Security Measures 

*®*^'*^* (Delhi Amendment) Act, 

1948. 

(2) lii extends to the Province of Delhi. 

2. After sub-section (2) of section 13 of the 
Amendment of Bombay Public Security 

section 13 of Bom- Measures Act, 1947 (Bom- 
hay Act VI of 1941 hay Act VI of 1947), as ex- 
asextendedtoDvlh*. Province of 

Delhi, the following sub-section shall be inserted 
and shall be deemed always to have been in- 

Berted, namely:— 


**(2A) A Special Judge trying an offence 
under this Act may. with a view to obtaining 
the evidence of any person supposed to have 
been directly or indirectly concerned in, or 
privy to, the offence, tender a pardon to such 
person on condition of his making a full and 
true disclosure of the whole circumstances with¬ 
in his knowledge relative to the offence and to 
every other person concerned, whether as prin¬ 
cipal or abettor, in the commission thereof. Any 
pardon so tendered shall, for the purposes of 
sections 339 and 339A of the Code, be deemed to 
have been tendered under section 338 of the 
Code.” 

Note _For Objects and Reasons, see Gazette of India, 

Part V, August 28, 1948 

3. The Bombay Pnblic Security Measures Act 

Bepedl of Ordi~ (Delhi Amendment) Ordi- 

nance, 1948 (xvi of 1948), is 
^ ' hereby repealed. 


A. LBL 


132 Acts Act No. LIII of 1948 

The Mines and Minerals (Regulation and Development) Act, 1948. 

[Reed. G.-G’s aaaent on 8th September 1948] 

An Act to pj'ovide for the reguldtion of Ttiiues and oilfields and foi tlie 

development of Tninevals. 


Whereas it is expedient in the public inte¬ 
rest to provide for the regulation of mines and 
oilfields and for the development of minerals to 

the extent hereinafter specibed; 
l^^ole. _For Objects and Reasons, see Gazette of India 


1^0 mining lease 
io be valid wiirss 
it is in accordance 
loitk this Act. 


4. (1) No mining lease 
shall be granted after the 
commencement of this Act 
otherwise than in accordance 


with the rules made under this Act. 


Part V. Au«. 21, 1948. 

For original Bill as amended by the Select Committee 
and the Report of the Select Committee thereon, see 
Gazette of India, Part V, Sept. 19, 1948. 

This Act was passed in order to carry out the objects 
of the Industrial Policy Resolution of Gth April 1948. 
The Act regulates mines end oilfields and mineral de¬ 
velopment. It provides for modification of existing 
leases on payment of compensation. 

Ifc is hereby enacted as follows • — 

1. (1) This Act may he called the Mines and 

Short title, extent Minerals (Regulation and 

and commencement. Development) Act, 1948. 

(2) It extends to all the Provinces of India 
and also to any Acceding State for which the 
Central Legislature has fur the time being the 
power to make laws as respects mines and oil- 
fields and the development of minerals. 

2^ole. — The Act is made applicable to Acceding 

State.-;. 

(3) It shall come into force on such date as 
the Central Government may, by notification in 
the official Gazette, appoint in this behalf. 

2. It is hereby declared that it is expedient 

Declaration as to the public interest that 
expodionci) of con- the Central Government 
trol by Central Gov- should take under its con- 
crn?nent. regulation of 

mines and oilfields and the development of 
minerals to the extent hereinafter provided. 

Definitions. 3. In this Act, unless there 

is anything repugnant in the subject or context,— 

(a) the expressions “lessor** and “lessee** 
respectively include a licensor and licensee; 

(h) "mine” means any excavation for the 
purpose of searching for or obtaining minerals 
and includes an oil-well : 

(c) “minerals" include natural gas and 
petroleum; 

(d) “mining lease** means a lease granted 
for the purpose of searching for, winning, work¬ 
ing, getting, making merchantable, carrying 
away or disposing of minerals or for purposes 
connected therewith, and includes an exploring 
or a prospecting license ; 

(e) “oilfield" means any area where any 
operation for the purpose of obtaining natural 
gas and petroleum, crude oil, refined oil, 
partially refined oil and any of the products of 
petroleum in a liquid or solid state, is to be or 
is being carried on. 


(2) Any mining lease granted contrary to the 
provisions of sub-section (1) shall be void and 
of no effect. 

5. (1) The Central Government may, by 
Power to viahe notification in the official 

rules as respects Gazette, make rules for re- 
mining leases. gulating the grant of mining 

leases or for prohibiting the grant of such leases 
in respect of any mineral or in any area. 

(2) In particular, and without prejudice to 
the generality of the foregoing power, such rules 
may provide for all or any of the following 
matters, namely:— 

(a) the manner in which, the minerals or 
areas in respect of which and the persons by 
whom, applications for mining leases may be 
made and the fees to be paid on any such appli¬ 
cations; 

(b) the authority by which, the terms on 
which, and the conditions subject to which, min¬ 
ing leases may be granted; 

(c) the maximum or minimum area and the 
period for which any mining lease maybe gran¬ 
ted, and the terms on which leases in respect of 
contiguous areas may be amalgamated; 

(d) the fixing of the maximum and minimum 
rent payable by a lessee, whether the mine is 
worked or not. 

6. (1) The Central Government may, by 
Power to maU rules notification in the offi- 

rts respects mineral deve- cial Gazette, make rules 

lopment. for the conservation and 

development of minerals. 

(2) In particular, and without prejudice to 
the generality of the foregoing power, suoh rules 
may provide for all or any of the following 
matters, namely :— 

(a) the regulation or prohibition of the min¬ 
ing, quarrying or digging for or the exoavating 
or collecting of minerals from any mine or in 
any area; 

(h) the manner in which and the persona by 
whom any minerals or any area as respects which 
the grant of mining leases is prohibited may bo 
developed or worked; 

(c) the development of any mineral resources 
in any area by prescribing or regulating the use 
of any engines, machinery or other equipment; 
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(d) the regulation of the drilling, redrilling, be exercised, subject to such conditions, if any, 


deepening, shutting down, plugging and abandon¬ 
ing of oilwella in an oilfield and for the limita¬ 
tion or prohibition of such operations and for 
the taking of remedial measures to prevent 
■waste of or damage to oil; 

(e) the regulation of the methods of produc¬ 
ing oil in any oilfield, and the limitation or pro¬ 
hibition of such methods; 

(f) the compulsory notification of all new 
borings and shaft sinkings, and the preservation 
of boring records and specimens of cores of all 
new bore-holes; 

(g) the taking of samples from mines and 
new bore-holes; 

(h) the regulation of the arrangements for the 
storage of minerals and the stocks thereof that 
may be kept by any person; 

(i) the levy and collection of royalties, fees 
or taxes in respect of minerals mined, quarried, 
excavated or collected; 

(j) the submission by the owners or lessees 
of mines of special or periodical returns and re¬ 
ports, and the forms in which and the authorities 
to whom such returns and reports shall be sub¬ 
mitted. 

7, (1) The Central Government may. by 

Power to make rules notification in the official 
for 'modification of Gazette, make rules for 
existing leases. purpose of modifying 

or altering the terms and conditions of any 
mining lease granted prior to the commence¬ 
ment of this Act so as to bring such lease into 
conformity with the rules made under sections 
5 and 6 : 

Provided that any rules so made which pro¬ 
vide for the matters mentioned in clause (c) of 
sub-section (2) shall not come into force until 
they have been approved, either with or without 
modifications, by the Central Legislature. 

(2) The rules made under sub-section (l) 
shall provide :— 

(a) for giving previous notice of the modifi- 
cation or alteration proposed to be made there¬ 
under to the lessee, and where the lessor is not 
the Central Government, also to the lessor, and 
for affording them an opportunity of showing 
cause against the proposal; 

(h) for the payment of compensation by the 
party who would be benefited by the proposed 
modification oc alternation to the party whose 
rights under the existing lease would thereby be 
adversely affected; and 

(c) for the principles -on which, the manner 
in which and the authority by which the said 
compensation shall be determined. 

8. The Central Government may, by notifica- 

Delegation, tion in the official Gazette, direct 
that any power exercisable under this Act shall 


as may be specified therein by such officer or 
authority as may be specified in the direction. 
(1) Any rule made under any of the pro- 
Penalties. visions of this Act may provide 
that any contravention thereof shall be punish¬ 
able with imprisonment which may extend to six 
months or with fine which may extend to one 
thousand rupees or with both. 

(2) Whoever, after having been convicted of 
any offence referred to in sub-section (1)^ con¬ 
tinues to commit such offence shall be punish¬ 
able for each day after the date of the first con¬ 
viction during which he continues so to offend, 
with fine which may extend to one hundred 
rupees. 

10. All rules made under any of the provi- 
Bules to he laid sions of this Act shall be laid 

before the Legisla- before the Central Legisla- 

ture as soon as may be after 

they are made. 

11. (1) For the purpose of ascertaining the 
Power of inspection, position of the working, 

actual or prospective, of any mine or abandoned 
mine or for any other purpose mentioned in this 
Act or the rules made thereunder, any officer 
authorised by the Central Government in this 
behalf shall have the right to— 

(a) enter and inspect any mine; 

(b) order the production of any document, 
book, register or record in the possession or 
power of any person having the control of or 
connected with, any mine; 

(c) examine any person having the control 
of, or connected with, any mine. 

(2) Any officer authorised by the Central 
Government under sub-section (1) shall be 
deemed to be a public servant within the mean¬ 
ing of section 21 of the Indian Penal Code, i860 
(XLV of 1860). 

—Section 11 confers power of entry and inspec¬ 
tion on any officers authorized by the Central Govern¬ 
ment in this behalf. 

12. The Central Government may, if satisfied 
Belaxalion of rules that it is in the public in- 

in special cases. terest so to do, authorise 

in any case the granting of any mining lease or 
the working of any mine on terms and condi¬ 
tions different from those laid down in the rules 
made under sections 5 and 6. 

13. The provisions of this Act shall be bind- 
Act to be binding ing on the Crown, whether 

on the Crown. in the right of the Dominion 

or of a Province. 

14. No suit, prosecution or other legal pro- 
Protection of action ceeding whatever shall lie 

taken in good faith, against any person for 

anything which is in good faith done or intended 
to be done under this Act. 
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The Electricity (Supply) Act, 1948. 

[Reed. G -G.’s asaent on lOth September 1948.] 

.471 Act to provide for the rationalisation of the production and supply of 
electricity, and generally for taking measures conducive to the 
electrical development of the Provinces of India 


Whereas it is expedient to provide for the 
rationalisation of the production and supply of 
electricity, for taking measures conducive to the 
electrical development of the Provinces of India 
and for all matters incidental thereto; 

It is hereby enacted as follows:— 

Note: — For Statement of Objects and Reasons, see 
Gazette of India, Part V, 29th November 1947. 

For Report of the Select Committee see Gazette 
of India, Part V, 20th March 1948. 

CHAPTER I 
Introductory 

Short title, extent 1. (1) This Act may be 
and commcyicement. called the Electricity (Sup¬ 
ply) Act, 1948. 

(2) It extends to all tbe Provinces of India. 

(3) This section and sections 3, 4. 67, 58 and 
77 and the Sixth Schedule and the Table 
appended to the Seventh Schedule of this Act 
shall come into force at once. 

(4 The remaining provisions of this Act shall 
come into force in a Province on such date, not 
later than two years from the coming into force 
of tbe sections, Schedule and Table mentioned 
in Bub-sectioD (3), as the Provincial Government 
may. by notification in the official Gazette, 
appoint: 

Provided that the Central Government may 
as respects any Province extend the said period 
of two years and in such event the remaining 
provisions of the Act shall come into force in 
that Province on such date, not later than the 
extended period, as the Provincial Government 
may, by notification in tbe official Gazette, 
appoint. 

Note: — Tbo time limit ig fixed to aobievo the pur¬ 
pose in view, viz., tbe early adoption of tbe moi»8uro. 
The proviso, however, gives power to Central Govern¬ 
ment to extend tbe limit in case of Provinces. 

2. In this Act, unless there is anything re- 

Interpretation. pugnant in the subject or 
context,— 

(1) “Authority” means the Central Electricity 
Authority constituted under section 3; 

(2) "Board” means a Provincial Electricity 
Board constituted under section 6; 

(3) "bulk.licensee” means a licensee who is 
authorised by his licence to supply electricity 
to other licensees for distribution by them; 

(4) controlled station” means a generating 
station designated in a scheme sanctioned under 
chapter V as a controlled station; 

(3) “generating station” or "station” means 


any station for generating electricity, including 
any building and plant used for that purpose 
and the site thereof, a site intended to be used 
for a generating station, and any buildings used 
for housing the operating staff of a generating 
station, and where electricity is generated by 
water, power, includes penstocks, head and tail 
works, main and regulating reservoirs, -dams 
and other hydraulic works, but does not in any 
case include any sub.station for transforming, 
converting or distributing electricity; 

(6) "licensee” means a person licensed under 
Fart II of the Indian Electricity Act, 1910 
(IX of 1910) to supply energy or a person who 
has obtained sanction under section 28 of that 
Act to engage in the business of supplying 
energy but, the provisions of section 26 of this 
Act notwithstanding, does not include the 
Board; 

(7) "main transmission lines” means all high 
pressure cables and overhead lines (not being 
an essential part of the distribution system of a 
licensee) transmitting electricity from a generat¬ 
ing station to another generating station or to 
a sub-statioD, together with any step-up and 
step-down transformers, switchgear and other 
works necessary to and used for the control of 
such cables or overhead lines, and such build¬ 
ings or part thereof as may be required to 
accommodate such transformers, switch gear 
and other works and the operating staff thereof; 

(8) “maximum demand” means, in respect ol 
any period, twice the largest unmber of kilowatt 
hours supplied and taken during any consecu¬ 
tive thirty minutes (calculated from either the 
commencement or the middle of an hour) in the 
period; 

[ 9) "prescribed” means prescribed by rules 
made under section 78; 

(10) “ regulations” means regulations made 
by tbe Board under section 79; 

(11) "Reserve Bank” means the Reserve 
Bank of India; 

(12) "transmission lines" means all works 
mentioned in sub-section (7) used wholly or 
partially for tbe purposes of distribution; 

(13) "year” means, in relation to the Board, 
the year commencing on the 1st day of April; 

(14) "year of account” means, in relation to 
a licensee, his financial year; 

('J51 other expressions have the meanings 
respectively assigned to them in tbo Indian 
Electricity Act, 1910. 
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THE ELECTRICITY 

CHAPTER II 

The Central Electricity Authority 

3. (1) The Central Government shall con- 

Constitution of stitute a body called the 
the Central Electri- Central Electricity Autho- 
^ly Authority. generally to exercise 

such functions and perform such duties under 
the Act and in such manner as the Central 
•Government may prescribe or direct, and in 
particular to— 

(1) develop a sound, adequate and uniform 
national power policy, and particularly to co¬ 
ordinate the activities of the planning agencies 
in relation to the control and utilisation of 
-national power resources; 

(ii) act as arbitrators in matters arising bet* 
ween the Provincial Government or the Board 
and a licensee or other person as provided in 
this Act; 

(hi) carry oat investigations and to collect 
and record the data concerning the generation, 
distribution and utilisation of power and the 
development of power resources; and 

(iv) make public from time to time informa¬ 
tion secured under this Act and to provide for 
the publication of reports and investigations. 

(2) The Authority shall consist of not more 
than six members appointed by the Central 
Government, of whom at least three shall be full¬ 
time members. 

(3) The Central Government shall appoint 
one of the full-time members to be the Chair¬ 
man of the Authority. 

(4) All the members of the Authority shall 
hold oflSce during the pleasure of the Central 
Government. 

(5) No full-time member of the Authority 
■shall be directly or indirectly concerned or in¬ 
terested in or have any share or interest in any* 
•company or other body corporate or an associa¬ 
tion of persons (whether incorporated or not), 
or a firm engaged in the business of supplying 
■electrical energy or fuel, solid or liquid, for the 
generation of electricity. 

(6) The Authority may appoint a Secretary 
•and such other ofhcers and servants as it con¬ 
siders necessary for the performance of its func¬ 
tions under this Act on such terms as to salary, 
remuneration, fee, allowance, pension, leave and 
gratuity, as the Authority may, in consultation 
with the Central Government, fix: 

Provided that the appointment of the Secre¬ 
tary shall be subject to the approval of the 
Gentral Government. 

(7) The Authority may act by two of its 
•members in all matters. 

Power to require ®ball be the duty 

^ccountSf statistics of each Provincial £lec* 
and returns, tricity Board, Provincial 
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Government Electricity Department or other 
licensee or person supplying electricity for public 
or private purposes, or generating electricity for 
its or his own use, to furnish to the Authority 
such accounts statistics and returns relating to 
the generation, supply and use of electricity as 
it may require and at such times and in such 
form and manner as it may direct. 

CHAPTER in 

Provincial Electricity Boards 

(1) The Provincial Government shall as 

Constitution and soon as may be after the 
composition of Pro- issue of the notification 
vincial Electricity under sub section cf sec- 
Boards, constitute by notifi¬ 

cation in the official Gazette a Provincial 
Electricity Board under such name as shall be 
specified in the notification. 

(2) The Board shall consist of not less than 
three and not more than seven members ap¬ 
pointed by the Provincial Government. 

(3) All members of the Board shall be full¬ 
time members. 

(4) Of the members, one shall be a person of 
proved administrative ability and commercial 
experience; one shall be an electrical engineer 
with wide experience; and one shall be an ac¬ 
countant with experience of the electricity 
supply industry or other public utility. 

(6) One of the members possessing any of the 
qualifications specified in sub section (4) shall 
be appointed by the Provincial Government to 
be the Chairman of the Board. 

(6) A person shall be disqualified from being 
appointed or being a member of the Board if he 
is, or within the twelve months last preceding 
was, a member of the Central or of any Provin¬ 
cial Legislature or any local authority. 

(7) '^o act done by the Board shall be called 
in question on the ground only of the existence 
of any vacancy in, or any defect in the constitu¬ 
tion of the Board. 

3, (1) Subject to the provisions of this sec- 

Inter-provincial ‘‘on, the Government o£ 
agreement to extend any Province may, after it 
Board's jurisdiction has issued a notification 
to another Province, sub section ( 4) of sec. 

tion 1. in lieu of constituting a Board under 
section 6 enter into an agreement with the 
Government of a contiguous Province to pro- 
vide that the Board constituted for the latter 
Province shall exercise the functions of a Board 
under this Act in the former Province, 

(2) Subject to such modifications (being of a 
character not affecting the general operation of 
the agreement) of the terms of the agreement 
as may from time to time be agreed upon by 
the Provincial Governments concerned, aa 
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agreeiTjent entered into under this section shall 
be for a period of not less than twenty.five 
years but may be determined earlier by mutual 
consent. 

(3) kn agreement under this section may—■ 

(a) make such financial arrangements be¬ 
tween the participating Provincial Governments 
as may be necessary for the purposes of the 
agreement; 

(b) provide for consultation between the 
participating Provincial Governments either 
generally or with reference to particular matters 
arising under this Act; 

(c) generally make such incidental, supple¬ 
mentary or ancillary provisions, not inconsis¬ 
tent with this Act, as may be deemed necessary 
or expedient for giving effect to the agreement. 

7. Where an agreement is entered into under 

EHect of inter- Section G, the participating 
provincial afjrec^ Provincial Governments 
nicnt. shall, by notification in the 

official Gazettes, declare a date on which the 
agreement shall come into force, and on and 
after that date— 

(a) the Board constituted for the one Pro¬ 
vince shall have all the powers and duties of a 
Board under this Act in respect of both Pro- 
vinces as if they constituted a single Province; 

(b) references in this Act to the Province 
shall, unless the subject or context otherwise 
requires, be construed as references to both Pro¬ 
vinces, and in particular the references in sec¬ 
tion 61 to the Provincial Legislature shall be 
construed as references to the Legislatures of 
both Provinces; 

(c) the provisions of section 60 in relation to 
the assumption by the Board of the rights and 
liabilities of the Provincial Government arising 
before the first constitution of the Board shall 
apply to the assumption by tho Board of the 
rights and liabilities of the Government of the 
Province to which tho exercise of its functions 
under this Act is extended under the agreement, 
as if in that section for the words “before the 
first constitution of the Board” there w’ore sub¬ 
stituted the words and figure "before the date 
on which the agreement under section 6 came 
into force". 

S. (1) Subject to the provisions of this Act, 

Term of office of Chairman and the 

metnbers of the members of the Board shall 
^oard, office for five years: 

Provided that on the first constitution of the 
Board, the Chairman shall hold office for seven 
years and one of the members shall be ap. 
pointed to hold office for three years only. 

(2) Members shall be eligible for reappoint¬ 
ment. 


9. (1) A member of the Board shall, prior 

Members not to *0 appointment, give to- 
hold interest in cer- the Provincial Government 
tain concerns. intimation of, and shall be¬ 

fore taking charge of his office, sell or divest 
himself of, any interest which he may have for 
his own benefit whether in his own name or 
otherwise, in any firm or company carrying on- 
the business of supplying electricity or any fuel’ 
for the generation of electricity, or of the manu¬ 
facture sale or hire of machinery, plant, equipment 
apparatus or fittings for the generation, transmis¬ 
sion, distribution or use of electricity, or any 
interest in the managing agency or shares on 
securities of any such company; and it shall not 
be lawful for a member of the Board, so long as 
he bolds office, to acquire or purchase any such 
interest in any such firm or company and if he, 
under any will or by succession or gift becomes 
entitled for his own benefit to any such interest^ 
be shall sell the same within three months after 
becoming so entitled thereto; and he shall also^ 
within three months, sever any connection h& 
may have and cease to have any interest, direct 
or indirect, in any such concern. 

(2) Nothing contained in sub-section fijshall 
prevent a member from acquiring or bolding any 
share or interest in any firm or company other 
than a firm or company mentioned in sub-sec¬ 
tion (1) : 

Provided that if the Board has entered into, 
or is about to enter into any contract or agree¬ 
ment with any such firm or company in which 
a member bolds any share or interest, he shall 
disclose the fact and nature of such interest and 
he shall not be entitled to vote on any decision 
of the Board relating to such contract or agree- 
ment. 

(3) k disclosure referred to in the proviso to 
sub section I'shall forthwith be recorded in the 
minutes of the Board and communicated to the 

' Provincial Government and the Provincial Go¬ 
vernment may thereupon give such directions as 
it may deem proper, 

10. Tho Provincial Government may suspend 

Bemoval or sii$- from office for such period 
pension of members, as it thinks fit or remove from 

office any member of the Board who— 

(a) is found to be a lunatic or becomes of 
unsound mind; or 

(b) is adjudged insolvent; or 

(c) fails to comply with the provisions of sac^ 
tion 9; or 

(d) becomes or seeks to become a member of 
the Central or any Provincial Legislature or any 
local authority: or 

(e) in the opinion of the Provincial Govern¬ 
ment has failed or is unable to carry out his duties 
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SO as to render his suspension or removal, as the 
case may be, necessary; or 

(f) is convicted of an offence involving moral 
turpitude. 

11. If the Chairman or any other member of 
Temporary ab- the Board is by infirmity or 

sence of members, otherwise rendered tempora¬ 
rily incapable of carrying out his duties or is 
absent on leave or otherwise in circumstances 
not involving the vacation of his appointment, 
the Provincial Government may appoint another 
person to officiate for him and carry out his func¬ 
tions under this Act or any rule or regulation 
made thereunder. 

12. The Board shall be a body corporate by- 
Incorporationof the name notified under sub- 

Board. section (l) oi section 5, having 

perpetual succession and a common seal, with 
power to acquire and hold property both mova¬ 
ble and immovable, and shall by the said name 
sue and be sued. 

13. All orders and decisions of the Board shall 

Authentication authenticated by the signa- 

of orders ar^d other ture of the Chairman or any 
instruments of the other member authorised by 

the Board in this behalf, and 
all other instruments issued by the Board shall 
be authenticated by the signature of such mem- 
ber or officer of the Board as may in like manner 
be authorised in this behalf. 

14. (1) The Board shall hold ordinary meet- 
Meetings of the ings at such intervals as may 

Board, be provided in the regulation^; 

and a meeting may be convened by the Chairman 
at any other time for the transaction of urgent 
business. 

(2) The number of members necessary to 
constitute a quorum at a meeting shall be such 
as may be provided in the regulations. 

15. The Board may appoint a Secretary and 
Appointment of such other officers and ser- 

staff. vants as may be required to 

enable the Board to carry out its functions under 
this Act. 

16. (1) The Provincial Government shall 
Provincial Elec- constitute a Provincial Elec- 

tricity Council, tricity Council for the Pro¬ 
vince, and in oases to which sections 6 and 7 

% 

apply, the Provincial Governments concerned 
shall constitute such one or more Provincial 
Electricity Council or Councils and for such areas 
as they may by agreement determine. 

(2) The Provincial Electricity Council shall 
consist of the members of the Board and such 
other persons being not less than seven and not 
more than fifteen as the Provincial Government 
or the Provincial Governments concerned may 


appoint after consultation with such representa- 
tives or bodies representative of the following 
interests as the Provincial Government or the 
ProvincialGovernments concerned thinks or think 
fit. that is to say, local self-government, electri¬ 
city supply industry, commerce, industry, trans¬ 
port, agriculture and labour employed in the 
electricity supply industry, but so that there shall 
be at least one member representing each such 
interest in the Council. 

(3) The Chairman of the Board shall be ex- 
officio Chairman of the Provincial Electricity 
Council. 

(4:) The Provincial Electricity Council shall 
meet at least once in every three months. 

(5) The functions of the Provincial Electricity 
Council shall be as follows:— 

(1) to advise the Board on major questions of 
policy and major schemes; 

(ii) to review the progress and the work of the 
Board from time to time; 

(iii) to consider such other matters as the 
Board may place before it; and 

(iv) to consider such matters as the Provin¬ 
cial Government may by rules prescribe. 

(6) The Board shall place before the Provin¬ 
cial Electricity Council the annual financial 
statement and supplementary statement, if any, 
before submitting such statement to the Provin¬ 
cial Government under section 61 together with 
copies of the report and proceedings. 

17. (1) The Provincial Government may from 

Local Advisory time to time constitute for 
Committee. such areas as it may deter¬ 

mine Local Advisory Committees, consisting of 
such number of persons as it may think fit in 
each case and on such terms and conditions as 
may be prescribed. 

(2) The Board may if it thinks fit consult the . 
Local Advisory Committees concerned on any 
business coming before it, and shall so do in 
respect of such business as the Provincial Gov- 
ernment may by general or special order in this 
behalf specify or when required by the regula¬ 
tions so to do. 

(3) The Chairman of the Board or such other 
member of the Board as he may nominate in this 
behalf shall be ex-officio Chairman of a Local 
Advisory Committee. 

(4:) Local Advisory Committees shall meet at 
such intervals as may be prescribed, and for the 
transaction of urgent business on such other occa¬ 
sions as the Chairman of the Board may require. 

(5) The number of members necessary to 
constitute a quorum ab a meeting of a Local 
Advisory Committee shall be such as the Provin¬ 
cial Government when constituting the Commit¬ 
tee may specify. 
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CHAPTER IV 

Powers and duties of Provincial 
Electkicitv Boards 

18. Subject to the provisions of this Act, the 

General dudes of Board shall be charged with 

the Board. (he general duty of promot¬ 

ing the co-ordinated development of the genera- 
tioD, supply and distribution of electricity within 
the Province in the most efficient and eco¬ 
nomical manner with particular reference to 
such development in areas not for the time being 
served or adequately served by any licensee, and 
without prejudice to the generality of the fore¬ 
going provisions it shall be the duty of the 
Board— 

(a) to prepare and carry out schemes sanc¬ 
tioned under Chapter V; 

(b) to supply electricity to owners of control¬ 
led stations and to licensees whose stations are 
closed down under this Act; 

(c) to supply electricity as soon as practi¬ 
cable to any other licensees or persons requiring 
such supply and whom the Board may be com- 
petent under this Act so to supply. 

19. (1) The Board may, subject to the pro- 

Fotcers of the visions of this Act, Supply 

Board to supftly electricity to any licensee or 
eleciricitn. person requiring such supply 

in any area in which a scheme sanctioned under 
Chapter V is in force: 

Provided that the Board shall not— 

(a) supply electricity for any purpose directly 
to any licensee for use in any part of the area 
of supply of a hulk-liccnsee without the consent 
of the bulk-licensee unless the licensee to be 
supplied has an absolute right of veto on any 
right of the bulk-licensee to supply electricity 
for such purpose in the said part of such area, 
or unless the bulk-licensee is unable or un¬ 
willing to supply electricity for such purpose in 
the said part of such area on reasonable terms 
and conditions and within a reasonable time; or 

(b) supply electricity for any purpose to any 
person, not being a licensee, for use in any part 
of the area of supply of a licensee without the 
consent of the licensee, unless— 

(i) the actual effective capacity of the lioensee *9 
generating station computed in accordance with 
paragraph IX of the First Schedule at the time 
when such supply was required w’as hs? than 
twice the maximum demand asked for by any 
such person; or 

(ii) the maximum demand of the licensee, 
being a distributing licensee and taking a supply 
of energy in bulk is, at the time of the request, 
less than twice the maximum demand asked for 
by any such person; or 
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(iii) the licensee is unable or unwilling k) 
supply electricity for such purpose in the said 
part of such area on reasonable terms and con¬ 
ditions and within a reasonable time. 

(2) After the Board has declared its intention 
to supply electricity for any purpose in any 
area, for which purpose and in which area it is 
under this section competent to supply eleotri- 
city, no licensee shall, the provisions of bis 
licence notwithstanding, at any time be entitled 
without the consent of the Board to supply 
electricity for that purpose in that area. 

(3) For the purposes of sub-section 

solute right of veto” means an unqualified right 
vested in a licensee by virtue of any law, licence 
or other instrument whereby a bulk-licensee is 
prevented from supplying electricity in any 
specified area without the consent of the licensee 
in whom the right of veto vests. 

(4j U any question arises under sub-seotion (l) 
as to the reasonableness of the terms or con¬ 
ditions or time therein mentioned, it shall be 
determined as provided in section 76. 

Kote. — Section provides that the existing statutory 
rights end obligations of a licensee under the Indian 
Electricity Ac’, 1910, shall not be derogated by a Board 
unless a licensee is not himself carrying out his deve¬ 
lopment duties satisfactorily. 

20. (1) The Board may, in accordance with 

Pou'cr to Board any regulations made in 
to engage in cer- this behalf, manufacture, 
tain imdertakings. p^.o^ase, Bell or let on hire 

on the execution of a hire-purchase agreement 
or otherwise, any electric machinery, control¬ 
gear, fittings, wires or apparatus for lighting, 
heating, cooling, or motive power or for any 
other purpose for which electricity can or may 
be used, or any industrial or agricultural machi¬ 
nery operated by electricity, and may install, 
connect, repair, maintain or remove such fittings, 
wires, apparatus, machinery or control gear and 
in respect thereof demand and take such re¬ 
muneration or rents and charges and make 
such terms and conditions as it deems fit. 

(2) The Board may maintain shops and show¬ 
rooms for the display, sale or hire of fittings, 
wires, apparatus and machinery as aforesaid, 
conduct displays, exhibitions and demonstra¬ 
tions thereof, and generally do all things, in¬ 
cluding advertising, incidental to the sale and 
hire of such fittings, wires, apparatus and 
machinery and to the promotion and encou¬ 
ragement of the use of electricity. 

(3) The Board shall show separately in its 
accounts moneys received and expended by it 
in connection with any undertakings in which 
it engages under this section. 

Note, — TbU enables Board to promote development 
of cicotricily by manufacture, purchase, sale, or hire ot 
appamtus. 
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21. The Board may, with the previous appro- 
Powersof Board val of the Provincial Govern- 
tn relation to water- ment, take such measures as 
power. in the opinion of the Board 

are calculated to advance the development of 
water-power in the Province, and may organise 
and carry Out power and hydrometrie survey 
work and cause to be made such maps, plans, 
sections and estimates as are necessary for any 
of the said purposes. 

Provided that where any such measures relate 
to a source of water-power already operated 
upon by a licensee under a licence, the Board 
shall give the licensee notice of such measure 
and an opportunity to be heard on any repre¬ 
sentations be may desire to make in that behalf 

and may consider such representation. 

2^Jote .—The Board is given power to investigate possi- 
hillties of co*ordinatiDg sources of thermal and water* 
power in provinces. 

22. Subject so far as the provisions of this 
Power to Board section relate to water- 

io conduct investi- power to the previous sp- 
gations. proval of the Provincial 

Government, the Board may at its own expense 
conduct such investigations, experiments and 
trials as it thinks fit for the improvement of the 
methods of transmission, distribution and supply 
of electricity or of the utilisation of fuel, water¬ 
power or other means of generating electricity, 
and may establish and maintain laboratories for 
the testing and standardisation of electrical in¬ 
struments and equipment. 

23. (1) Subject to any regulations made in 
Loans hy Board this behalf, the Board may 

io Ucefisees. grant loans or advances to 

any licensee for the purposes of his underbaking 
on such terms as the Board thinks proper. 

(2J The Board in the discharge of its fund- 
tiona may call upon a licensee to expand his 
undertaking and offer to advance to him a loan 
on such terms and conditions as it may deem 
proper for such expansion, and if the licensee 
refuses, fails or neglects to accept the loan from 
the Board on the terms and conditions offered 
or to raise a loan from other sources or to 
employ his own funds on terms similar to the 
terms offered by the Board for purposes of such 
expansion and to carry out such expansion, the 
Board may, after giving the licensee six months’ 
notice in writing, purchase his undertaking. 

Power to Board to 24. The Board may, sub- 
contribute to certain jeofc to any regulations 
associations, made in this behalf, 

(l) pay such subscriptions as it thinks fit to 
any association for the promotion of the common 
interests of persons engaged in the generation, 
distribution and supply of eletricity and the 
members of which consist mainly of such persons; 


(2) contribute such sums as it thinks fit to 
the funds of any recognised society the object of 
which is to foster the development and use of 
electricity or promotion of knowledge and re- 
search in respect of electricity or electrical ap¬ 
pliances. 

‘25. The Board may, subject to such conditions 
Consulting engi- as may be prescribed, from 
neers. time to time appoint quali- 

fied persons to be consulting engineers to the 
Board and pay them such remuneration as it 
thinks proper. 

26. Subject to the provisions of this Act, the 
Board to have Board shall, in respect o£ 
powers and obliga- the whole Province, have 
tions of licensee all the powers and obliga- 
under ActlX of 1910, tions of a licensee under the 


Indian Electricity Act, 1910 (is of 1910), and 
this Act shall be deemed to be the licence of the 
Board for the purposes of that Act : 

Provided that nothing in sections 3 to 11, 
sub-sections (2) and (3j oi section 21 and sec¬ 
tions 22, 23 and 27 of that Act or in clauses I to 
XII of the Schedule to that Act relating to the 
duties and obligations of a licensee shall apply 
to the Board. 

Note :—The Board ia given all the powera and certain 
obligations applicable to licensee under the Indian Elec¬ 
tricity Act, 1910. The Board’s obligationa as licensee ate 
qualified in that, certain sections of that Act applicable 
to ordinany licensee would be in coollict with the speoifio 
requirements of this Act appertaining to aBoard alone. 

Other functions of 27. The Board shall have 
the Board, such further powers and 

duties as are provided in this Act, 


CHAPTER V 

The Board’s Works and Trading 

Procedure 

28. With a view to rationalising the prodao- 

Preparation of tion and supply of electricity 
schemes. in any area the Board may 

from time to time prepare a scheme, not incon¬ 
sistent with this Act, for that area, in which 
provision may by made for all or any of the 
following matters, namely : — 

(a) the establishment of the Board's own 
generating stations; 

(b) the designation of generating stations, 
whether existing stations or new stations, as con¬ 
trolled stations at which electricity shall be 
generated for the purposes of the Board ; 

(c) the interconnection, by means of main 
transmission lines to be constructed or acquired 
by the Board, of any generating stations with 
any others and with any systems of licensees; 

(d) where a scheme relates to a specified area, 
the interconnection of the system of the Board 
in that area with the system of the Board in 
any other area with respect to which a schema 
is in being or may subsequently be made ; 
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(e) the construction 01 acquisition of such other 
main transmission lines as the scheme may 
require; 

(f) the use by the Board of any transmission 
lines or main transmission lines of any licensee; 

(g) such supplemental, incidental and con- 
sequential provisions as may appear necessary 
or expedient for any of the purposes aforesaid : 

Provided that a scheme shall not, without the 
consent of the owner,— 

(1) designate as a controlled station any gene, 
rating station belonging to a person other than 
a licensee; 

(ii) authorise the use or acquisition of a trans. 
mission line or a main transmission line belong¬ 
ing to a person other than a licensee. 

29. (1) The Board shall cause every scheme 

PuhlicaUon and prepared under section 23 to 
$anct\oning of sche- {39 published in the official 

Gazette and in such local 
newspapers as it may consider necessary, and 
shall give public notice of the date, not being 
less than two months after the date of the notice, 
by which licensees and other persons interested 
may make representations thereon and when 
publishing such a scheme the Board shall show 
estimates of the capital expenditure involved 
and of the initial and ultimate revenues antici¬ 
pated from the sale of energy, meter rentals and 
other services. 

(2) The Board, after considering any such 
representations and after making such inquiries, 
if any, as it thinks fit, may sanction the scheme 
either without modification or subject to such 
modifications as it thinks fit, and either generally 
or in respect of any part of the area specified in 
the published scheme, and shall publish the 
scheme as sanctioned by it; and where the 
scheme has been sanctioned in respect of part 
of the said area, it may subsequently be sanc¬ 
tioned in respect of other parts of that area : 

Provided that no sanction shall be accorded 
by the Board to any echonie or part of a scheme 
estimated to result in a capital expenditure ex¬ 
ceeding fifty lakhs of rupees without prior con- 
sultation with the Authority and until any recom¬ 
mendations which the Authority may, in ac- 
cordancG with the provisions of this Act, make 
upon such consultation have received due con¬ 
sideration by the Board : 

Provided further that where the recommenda- 
tions of the Authority in regard to any scheme 
are not accepted by the Board, the Board shall 
not sanction the scheme without the previous 
consent of the Provincial Government. 

(3) In respect of any scheme to which the 
first proviso to sub section (2) applies, the Board 
shall, within one month after being requested by 
the Authority so to do, supply the Authority 
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with all such information incidental or sup¬ 
plementary to the scheme as may by specified 
in the request. 

30. The Authority shall, before making any 

Matters to be con* recommendations in respect 
sidered by the Au- of a scheme upon which it ' 

has been consulted under 
the first proviso to sub-section (2) of section 29, 
have particular regard to whether or not in its 
opinion— 

(a) any river.works proposed by the Board 
will prejudice the prospects for the best ultimate 
development of the river or its tributaries for 
power-generation, consistent with the require¬ 
ments of irrigation, navigation and flood-control, 
and for this purpose the Authority shall satisfy 
itself that an adequate study has been made of 
the optimum location of dams and other river- 
works; 

(b> the proposed scheme will prejudice the 
proper combination of hydroelectric and thermo¬ 
electric power necessary to secure the greatest 
possible economic output of electric power ; 

(c) the proposed main transmission lines will 
be reasonably suitable for regional requirements; 

(d) the scheme provides reasonable allowances 
for expenditure on capital and revenue account; 

(e) the estimates of prospective supplies of 
electricity and revenue therefrom contained in 

the scheme are reasonable. 

Note: — The section sets out the particular aspects 
of co'OrdinatiOD to which the Central Technical Power 
Board must give primary consideration. 

31- Where the Authority has been consulted 

RocomHirtidafioMs under the first proviso to 
of the Authority. sub-section (2) of section 29 
in respect of a scheme, it shall forward its re. 
commendations thereon to the Board, sending 
a copy thereof to the Provincial Governmentj 
within six months from the date of the receipt 
by it of the scheme : 

Provided that if the Board fails to supply in 
due time any information requested under sub¬ 
section (3) of section 29 the period within which 
the Authority shall forward its recommendation 
shall be correspondingly increased. 

32. The Board shall carry out and give effect 

Carrying out of to a scheme as soon as rea- 

schemes. sonably practicable after it 

has been sanctioned and published. 

33. The Board may from time to time alter 

Power to lalier or Or extend a scheme by a sup- 

exfcjid sc?jcmt)s. plementary scheme made 

and sanctioned in the manner' hereinbefore 
provided : 

Provided that any alterations or extensions 
of a scheme which are in the opinion of tho 
Board and the Authority minor in character 
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may be made without preparing a supple¬ 
mentary scheme. 

34. "Where a generating station situate within 
Controlled stations, an area for which a scheme 
is in force has been designated in the scheme as 
a controlled station, the relations between the 
Board and the licensee owning the station shall, 
subject to any arrangements agreed under sec¬ 
tion 47, be regulated by the provisions of the 
First Schedule. 

Note.—The trading relationship which a Board may 
statutorily insist upon between itself and a controlled 
station is setoutiat length in the First Schedule. Cir¬ 
cumstances may dictate that all the provisions of the 
First Schedule are not necessarily desirable in every case 
and hence the Board and the owner of the controlled 
station may agree under S. 47, to modify the trading 
provisions of the first Schedule. 

35. The Board may at any time declare to a 

Supply by the licensee owning a genera. 

Board to licensees ting st&tioDi other th&n a 
owning generating controlled station, situate 
stations, within an area foe which 

a scheme is in force that it is ready to make a 
supply of electricity available to the licensee for 
the purposes of his undertaking, and thereupon, 
but without prejudice to the provisions of sec¬ 
tion 47 , the provisions of the Second Schedule 
shall apply in respect of the relations between 

the Board and the said licensee. 

Note, — See Note under S. 34, 

36. The Board may at any time declare to a 

Power to Board licensee owning a generating 

to close doian gene- station situate within an 
rating stations, Jqj. which a scheme is 

in force that the station shall be permanently 
closed down, and ' thereupon but without pre- 
judice to the provisions of section 47, where the 
station is a controlled station the provisions of 
Part III of the First Schedule, or in other cases 
the provisions of the Third Schedule, shall apply 
in respect of the relations between the Board 
and the said licensee with reference to the station 
to be closed down. 


37. (1) Where under the First or Third 

Purchase of gene- Schedule any generating 

rating stations or 0 f;ation or undertaking is 
undertakings or , , u j u lu 

main transmission *0 purchased by the 

lines by the Board. Board, or where a sanc¬ 
tioned scheme provides for the purchase by the 
Board of a main transmission line belonging to 
any licensee,— 

(a) the generating station or undertaking from 
such date of purchase as may be fixed under 
the appropriate schedule, or the main trans¬ 
mission line from such date of purchase as the 
Board shall, by notice in writing given not less 


than one month before the said date, intimate 
to the licensee, shall vest in the Board free, save 
as provided in sub-section (2)i from any debt, 


mortgage, lien or other similar obligation of the 
licensee or attaching to the station or under¬ 
taking or line, as the case may be, and any such 
debt, mortgage, lien or obligation shall, save 
as aforesaid attach to the purchase-money in 
substitution of the station or undertaking or 
line : 

Provided that notwithstanding any agreement 
to the contrary the licensee shall pay and the 
mortgagee, chargee, lien-holder or obligee shall 
accept the whole or part ot the'-purchase-money 
as the case may be in full or part satisfaction 
of the debt according as the amount of the pur¬ 
chase-money is more or less than the amount of 
his debt. 

(b) without prejudice to the provisions of sec¬ 
tion 47, the Board shall pay, or tender payment 
of, the price to be determined in accordance 
with the Fourth Schedule as soon as the amount 
thereof has been determined, together with inter¬ 
est on such amount from the date of purchase 
to the date of payment or tender of payment as 
aforesaid at the rate of one per centum over the 
average of the Reserve Bank rates between the 
said dates; 

(c) the receipt of the licensee shall, notwith¬ 
standing anything in any other law, be a full 
and sufficient discharge to the Board for the 
payment due in respect of the purchase. 

(2 j Where a generating station or undertaking 
or main transmission line purchased by the Board 
under this Act is in course o^construction exten-. 
aion or repair at the date of purchase, the rights 
and liabilities of the former owner thereof under 
any contract for such construction, extension or 
repair shall be deemed to have been transferred 
to the Board, except such rights or liabilities 
acquired or incurred after the date of receipt of 
the notice of purchase without the prior sanction 
of the Board. 

(3) Notwithstanding anything contained else¬ 
where in this Act— 

(i) where any generating station purchased by 
the Board under this Act contains any plant or 
apparatus which, while the station was in opera¬ 
tion, were used jointly for the purposes of gene¬ 
ration and transmission or distribution or wholly 
for the purposes of transmission or distribution, 
then unless otherwise agreed between the Board 
and the licensee, such plant or apparatus shall 
not be purchased by the Board but shall remain 
the property of the licensee. 

(ii) Where under the provisions of section 28 
a scheme provides for the purchase of any main 
transmission line belonging to any licensee the 
Board shall not exercise the powers of acqui- 
sition thereby affordediwithout the prior consent 
of the licensee, which consent shall not be un¬ 
reasonably withheld. 
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38. The Board shall itself establish a new 
Provision of new generating station in any 
generating stations. area in which it is required 

by any sanctioned scheme to be situated, but 
the Board may, with the sanction of the Pro¬ 
vincial Government, make arrangements with 
any licensee or other person for the establish¬ 
ment of a new generating station required by a 
sanctioned scheme, if in the opinion of the Board 
it is desirable so to do. 

39 Where the Board itself establishes a new 
Op era lion of generating station or ac- 
BoariVs generating quires a generating station 
stations. Otherwise than for the pur¬ 

pose of closing it down, it shall operate the 
station itself, but the Board may with the 
sanction of the Provincial Government, make 
arrangements with any licensee or other person 
for its operation, if in the opinion of the Board 
it is desirable so to do. 

4<0. Where the Board has purchased a main 

Provisiojt regard- transmission line and by 

ing connections with |. 0 a,sOD of the user toereof 
mam transmission » t> j it l- 

lines purchased by by the Board any alteration 

the Board. or replacement of switch- 

gear or other apparatus of any licensee connected 
with the line becomes necessary, the Board may 
in its discretion itself carry out such alteration 
or replacement at its own cost or defray the 
reasonable expenses incurred by the licensee in 
effectiiig such alteration or replacement and any 
question whether such alteration or replace¬ 
ment is necessary or whether the expenses 
incurred in connection therewith are reasonable 
shall in default of agreement be determined as 
provided under section 7G. 

41. f i ^ Where the Board considers it necessary 
Use by Board of tO use for any of its pur- 

transmission lines, poses any transmission lines 
or main transmission lines of a licensee, the 
Board shall have power to use such lines to the 
extent to which the capacity thereof is or there¬ 
after remains surplus to the requirements of the 
licensee foe the transmission of electricity, on 
payment of charges calculated in accordance 
with the provisions of the Fifth Schedule. 

(2) The Board may, by agreement with any 
licensee or other person, use any transmission 
line or main transmission line of that licensee 
or person for such time and upon such terms as 
may be agreed. 

42. Notwithstanding anything contained in 
Powers to Board sections 12 to 16 and 18 and 

for placing wires, 19 Indian Electricity 

Act, 1910 (ix of 1910), but 
without prejudice to the requirements of section 
17 of that Act where provision in such behalf is 
made in a sanctioned scheme, the Board shall 
have, for the placing of any wires, poles, wall- 


brackets, stays, apparatus and appliances for the 
transmission and distribution of electricity, or 
for the transmission of telegraphic or tele- 
phonic communications necessary for the pro¬ 
per co ordination of the works of the Board, all 
the powers which the telegraph authority pos¬ 
sesses under Part ill of the Indian Telegraph 
Act, 1385 (xill of 1885) with regard to a tele¬ 
graph established or maintained by the Govern¬ 
ment or to be so established or maintained: 

Provided that where a sanctioned scheme does 
not make such provision as aforesaid, all the pro¬ 
visions of sections 12 to 19 of the first-mentioned 
Act shall apply to the works of the Board, 

—Section 42 gives the Board the powers of the 
Telegraph Authority in respect to the plaeing of traosmis* 
siOQ apparatus in circumstances where its powers as a 
licensee under Indian Electricity Aot, 1910, would not 
be adequate for the purpose. In particular, the powers of 
the Telegraph Authority might be required when laying 
transmission lines across long stretches of open country 
but these powers cannot be used in respect of any parti* 
cular line unless such nse has been speciGed in a 
sanctioned scheme in connection with that line. 


43. ( 1 ) The Board may enter into arrange- 

Power to Board to menta with any person pro. 

enter into arrange- duoing electricity within the 
ments for purchase -n r ... , 

or sale of electricity Province for the purchase 

under certain con- by the Board, OD suoh terms 

ditions, as may be agreed, of any 

surplus electricity which that person may be 

able to dispose of. 

(2) Where a sanctioned scheme so provides, 
the Board may on such terms as may be agreed 
upon, enter into arrangements with any Govern¬ 
ment or person for the purchase or sale of 
electricity to be generated or used outside the 
Province: 

Provided that the Board may not enter into 
such arrangements with any such Government 
or person without the consent of the Provincial 
Government, or into arrangements with any 
such person without the consent of the Govern¬ 
ment of the Province within which the electricity 
is to be generated or used. 

44. (1) Notwithstanding anything contained 

Bcsfncfioa oa ih any other law for the 

establishment of new time ^ing in force Or in 
generating licence subject to 

or replacement of the provisions of this Act, it 
plant ia generating shall not be lawful for a 
stations, licensre, or any other per¬ 

son, not being the Central Government or any 
Corporation created by legislation enacted by 
the Central Legislature, except with the previous 
consent in writing of the Board, to establish or 
acquire a new generating station or to extend 
or replace any major unit of plant or works 
pertaining to the generation of electricity in a 
generating station: 
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Provided that such consent shall not, except 
in relation to a controlled station, be withheld 
unless within three months from the date of 
receipt of an application— 

(a) for consent to the establishment or acquisi¬ 
tion of a new generating station, the Board— 

(i) gives to the applicant being a licensee an 
undertaking that it is competent to and will, 
within twenty-four months from the said date 
afiford to him a supply of electricity sufficient for 
his requirements pursuant to his application; or 

(ii) shows to the applicant that the electricity 
required by him pursuant to his application 
could be more economically obtained within a 
reasonable time from another appropriate source; 

(b) for consent to the extension of any major 
unit of plant or works as aforesaid, the 
Board— 

(i) gives to the applicant being a licensee an 
undertaking that within twenty-four months 
from the said date either the station to which 
the application pertains will become a controlled 
station in terms of section 34, or the Board will 
make a declaration to the applicant in terms of 
section 35 offering him a supply of electricity 
sufficient for his requirements pursuant to his 
application, or the Board will make a declaration 
to him in terms of section 36; or 

(ii) shows to the applicant that the electricity 
required by him pursuant to his application 
could be more economically obtained within a 
reasonable time from another appropriate source 
or by other appropriate means; 

(c) for consent to the replacement of any 
major unit of plant or works, the Board — 

(1) gives to the applicant being a licensee an 
undertaking that within eighteen months from 
the said date either the station to which the 
application pertains will become a controlled 
station in terms of section 34 or the Board will 
make a declaration to him in terms of section 
36; or 

(ii) shows to the applicant that the electricity 
required by him pursuant to his application 
could be more economically obtained within a 
reasonable time from another appropriate source 
or by other appropriate means. 

( 2 ) There shall be stated in every application 
under this section such particulars as the Board 
may reasonably require of the station, plant or 
works, as the case may be, in respect of which 
it is made, and where consent is given thereto, 
in acting in pursuance of such consent, the 
applicant shall not, without the further consent 
of the Board, make any material variation in 
the particulars so stated. 

( 3 ) Aliy difference or dispute arising out of 
the provisions of this section shall be referred to 
the arbitration of the Authority. 


Note, —Provisions of this section are in the interests 
of national economy. The Board is required to show 
good reasons before exercising control, 

45. (l) If any licensee fails to close down hie 

Fotoerto Board to generating station pursuant 

enter upon and ,h,u ^ declaration of the Board 

doun generating _ . 

stations in certai 7 i under section 36, or if any 
circumstances. person establishes or ac¬ 

quires a new generating station or extends or 
replaces any plant or works in any generating 
station in contravention of section 44, the Board 
may authorise any of its officers to enter upon 
the premises of such station and shut down the 
station or the plant or works, as the case may 
be, in respect of which the failure or contraven¬ 
tion has occurred. 

(2) Any expenses incurred by the Board 
under this section shall be recoverable by it 
from the licensee or person concerned as an 
arrear of land revenue, and for such purpose 
the Board shall be deemed to be a public officer 
within the meaning of section 5 of the Revenue 
Recovery Act, 1890 (l of 1890). 

(3) Any difference or dispute arising out of 
the provisions of this section shall be referred to 
the arbitration of the Authority. 

46. (l) k tariff to be known as the Grid 

The Grid Tariff. Tariff shall, in accordance 

with any regulations made in this behalf, be 
fixed from time to time by the Board in respect 
of each area for which a scheme is in force, and 
tariffs fixed under this section may, if the Board 
thinks tit. differ for different areas. 

(2) Without prejudice to the provisions of 
section 47, the Grid Tariff shall apply to sales 
of electricity by the Board to licensees where so 
required under any of the First, Second and 
Third Schedules, and shall, subject as hereinafter 
provided, also be applicable to sales of electri¬ 
city by the Board to licensees in other cases: 

Provided that if in any such other case it 
appears to the Board that, having regard to the 
extent of the supply required, the transmission 
expenses involved in affording the supply are 
higher than those allowed in fixing the Grid 
Traiff, the Board may make such additional 
charges as it considers appropriate. 

(3) The Grid Tariff shall be so framed as to 
include as part of the charge, and show separate¬ 
ly a fixed kilowatt charges component and a 
running charges component: 

Provided that if in respect of any area the 
electricity to be sold by the Board is wholly or 
substantially derived from hydro-electric sources, 
the running charges component may be omitted. 

(4) The fixed kilowatt charges component 
in the Grid Tariff may be framed so as to vary 
with the magnitude of maximum demand. 


/ 
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f 5) Where only a portion of a licensee’s maxi¬ 
mum demand for the purposes of his underkak. 
ing is chargeable at: the Grid Tariff, the price 
payable for that portion shall not be greater 
than the average price which would have been 
payable had the whole of the said maximum 
demand of the licensee been chargeable at the 
Grid Tariff. 

(6) The Grid Tariff may contain provisions 
for— 

(a) adjustment of price having regard to the 
power factor of supply taken or the cost of fuel 
or both; 

(b) a minimum charge related to a past or 
prospective demand of a licensee on the Board. 

(7) The Grid Tariff may contain such other 
terms and conditions, not inconsistent with this 
Act and the regulations, as the Board thinks fit. 

—Section sets out the main principles govern- 
ing the quotation by a Board of a special tariff at which 
it will sell electricity to alicensco in each area for which 
a scheme is in force. 


47. Notwithstanding anything contained in 

Power to Board to seotiona 34 to 37 and sub- 
makealiernaiive ar‘ Section (2) of section 46 but 
rangements v:ith subject to any regulations 
licensees. made in this behalf, the 

Board may make such arrangements as may be 
mutually agreed with any licensee whose area of 
supply is situate within an area for which a 
scheme is in force, in regard to the purchase or 
sale of electricity and the price thereof, or the 
purchase, operation or control of any generating 
station or main transmission line : 

Provided that in making any such arrange¬ 
ment the Board shall not show undue preference 
to any licensee. 

iVo/c. — Sec Note under S. 31. The Board, however, 
is required at all times not to show undue preference. 


48. Where under any provision of this Act 

Power to licensee, ‘^0 Board is authorised or 
iocarry outarrange- required to enter into ar- 
vivnU under fhis rangemehts with any licen- 

see for any purpose, then 
notwithstanding anything contained in any law 
or in any licence, memorandum of association 
or other instrument regulating the constitution 
or powers of the licensee, it shall be lawful for 
the licensee to enter into and carry out any such 
arrangements. 


49. Subject to the provisions of this Act and 

Prorijton for the) of anv regulations made in 
sale of electricity by this behalf, the Board may 

iho Board to persons supply electricity to any 

other than licensees, ,,^ 1 . 1 * 

person not being a licensee 

upon such terms and conditions as the Board 

may from time to time fix having regard to the 

nature and geographical position of the supply 

and the purposes for which it is required : 


Provided that in fixing any such terms and 
conditions the Board shall not show undue pre- 
ference to any person. 

50. Nothing contained in sections 34 , 35 and 

Board not to snp- Shall apply in any case 
ply electricity in ccr- where under section 19, it is 
tain circumstances, not permissible for the 

Board to supply electricity directly to a licensee 
owning a generating station ; and nothing in 
sections 46, 47 and 49 shall empower the Board 
to supply electricity directly to any licensee or 
person to whom it is not otherwise entitled bo to 
supply electricity. 

51. Where the price to be paid for electricity 

Proaisionai pay by or to the Board under 

mc7iis. this Act cannot be finally 

ascertained until after the end of a year of 
account, the amount to be paid shall be ascer- 
taiued as soon as practicable thereafter, but the 
party from whom the payment is due shall make 
to the other monthly payments on account of 
the net amounts due in accordance with estimates 
made for the purpose, subject to adjustment as 
soon after the end of the year of account as the 
actual liability can be ascertained. 

52. Unless otherwise agreed between the 

Lower limit of Board and the lioeuEee, no 

power factor in sup- supply of electricity taken 
ply by Board. ^ licensee from the Board 

under this Act shall be taken at an average 
power factor below 0.85 during the period of 
maximum demand of the licensee in any month, 
and in the event of the average power factor as 
aforesaid being lower than 0.85, the licensee shall 
within a reasonable time take such measures, 
the cost of which shall not be borne by the 
Board, as may be necessary to raise it to a value 
not lower than 0.85. 

Section ensures that excessively low power 
factors shall bo remedied if required by a Board, where 
it is selling electricity to a licensee. The Board can 
make regulations governing the power factor In con- 
iieclion with its supply to other persons under S. 49. 

63. (1) Where the Board for the purposes of 

Provision of no- any arrangements which it 
cowmorfation and has made with any licensee 
right of way, under this Act requires ac¬ 

commodation on, in, under or over the premiaea 
of the licensee for any works or apparatus to be 
provided by the Board, the licensee shall, if 
suitable and sufficient accommodation exists^ 
grant such accommodation free of oost to the 
Board, or if such accommodation does not exist, 
it shall be provided upon such terms and condi¬ 
tions as may be agreed between the Board and 
the licensee. 

(2) The Board and any licensee shall each 
have a right of access at all times to his own 
property on, in, over and under the property of 
the other. 
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54. The Board shall have power to connect 

Power to Board apparatus of any 

to connect meters, licensee any such correct 
etc., to ap-Qaratus of meters, switch-gear and 
licensees, other equipment as may be 

necessary to enable it to carry out the provisions 
of this Act, and such meters, switch-gear and 
other equipment shall, unless otherwise agreed, 
be provided and maintained by the Board at its 
own cost. 

55. Every licensee shall comply with such 

Licensees to com- directions as the Board 
ply with Board's may from time to time give 
directions, Lim for the purpose of 

achieving the maximum of economy and effici¬ 
ency in the operation of the station. 

66. No licensee shall, except with the previous 

Leases of generat- approval in ’writing of the 
ing stations. Board and subject to any 

conditions which the Board may think fit to 
impose, enter into any arrangement whereby 
any generating station is to be let or held on 
lease by him, and any such arrangement entered 
into in contravention of this sub-section shall be 
void and of no effect. 

57. (1) The provisions of the Sixth Schedule 

Licensees' charges and the Table appended to 
to consumers, the Seventh Schedule shall 

be deemed to be incorporated in the licence of 
every licensee, not being a local authority, from 
the date of ’the commencement of the licensee’s 
next succeeding year of account, and from such 
date the licensee shall comply therewith accor¬ 
dingly and any provisions of such licence or of 
the Indian Electricity Act, 1910 (ix of 1910), 
or any other law, agreement or instrument 
applicable to the licensee shall, in relation to the 
licensee, be void and of no effect in so far as they 
are inconsistent with the provisions of this sec¬ 
tion and the said Schedule and Table. 

(2) Where the provisions of the Sixth Schedule 
and the Table appended to the Seventh Schedule 
are under sub-section (1) deemed to be incorpo¬ 
rated in the licence of any licensee, the following 
provisions shall have effect in relation to the 
said licensee, namely:— 

(a) The Board, or where no Board is consti- 
tuted under this Act the Provincial Government, 
may, if it is satisfied that the licensee has failed 
to comply with any provision of the Sixth 
Schedule, and shall when requested so to do by 
the licensee, constitute a rating committee to 
examine the licensee’s charges for the supply of 
electricity and to recommend thereon to the 
Provincial Government: 

Provided that no rating committee shall be 
constituted in respect of a licensee within three 
years from the date on which such a committee 
has reported in respect of that licensee, unless 
1948 Acts /19 & 20 
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the Provincial Government declares that in its 
opinion circumstances have arisen rendering the 
orders passed or the recommendations of the 
previous rating committee unfair to the licensee 
or any of his consumers. 

(b) The rating committee shall, after giving 
the licensee a reasonable opportunity of being 
heard and after taking into consideration the 
efficiency of openjiion and management and the 
potentialities of bis undertaking, report to the 
Provincial Government making recommenda- 
tions (and giving reasons therefor) regarding the 
charges for electricity which the licensee may 
make to any class or classes of consumers so 
however that the recommendations are not likely 
to prevent the licensee from earning clear profits 
sufficient when taken with the sums available in 
the Tariffs and Dividends Control Reserve to 
afford him a reasonable return during his next 
succeeding three years of account if the poten¬ 
tialities of the undertaking of the licensee, with 
efficient operation and management, so permit. 

(c) Within one month after the receipt of the 
report under clause (b) the Provincial Govern¬ 
ment shall cause the report to be published in 
the official Gazette, and may at the same time 
make an order in accordance therewith fixing the 
licensee’s charges for the supply of electricity 
with effect from such date, not earlier than two 
months or later than three months after the date 
of publication of the report, as may be specified 
in the order and the licensee shall forthwith give 
effect to such order : 

Provided that nothing in this clause shall be 
deemed to prevent a licensee from reducing at 
any time any charges so fixed. 

(3) Where a Board is constituted under this 
Act, the rating committee shall consist of three 
members, two of whom shall be members of the 
Board and one shall be a representative, co-opted 
by the two members of the Board from a licen¬ 
sees’ association of which the licensee concerned 
is or is eligible to be a member or, if there is no 
such association, from such Chamber of Com¬ 
merce or similar body as the Board may direct; 
one of such members of the Board shall be 
experienced in accounting and financial matters 
and one of the members of the Board shall be 
the Chairman of the committee. 

(4) Where no Board is constiiuted under this 
Act, the rating committee shall consist of five 
members of whom the Chairman and two other 
members shall be nominated by the Provincial 
Government, one member shall be nominated 
by the licensee and one member shall be nomi- 
nated by the local Electric Licensees’ Associa¬ 
tion, or if there is no such association, by such 
Chamber of Commerce or similar body as the 
Provincial Government may direct. 
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(5) Of the three members to be nominated by 
the Provincial Government under sub-s. ^4 ^ one 
shall be a person who is or has been a judicial 
officer not below tbe rank of a District Judge, 
one shall be a registered accountant having at 
least ten years’ experience and one shall be a 
person with administrative experience. 

S8 The Board or where no Board is consti- 
Poxver to direct tuted under this Act, the 
amortxsaHon and Provincial Government 

taT%ffs policies oj , i, , x. i. 

licensees being local l^a^e power to direct 

authorities. tbe amortisation and tariffs 

policies of any licensee, being a local authority, 
with respect to his licensed undertaking in such 
manner as the Board or the Provincial Govern, 
ment, as tbe case may be, after giving the local 
authority a reasonable opportunity of being 
heard, considers expedient for the purposes of 
the Act; and the licensee, being a local autho- 
rity, the provisions of any other law or of any 
rules made or directions given thereunder not¬ 
withstanding, shall give effect to any such 
directions of the Board or the Provincial Gov¬ 
ernment, as the case may be. 

CHAPTER VI 

The Board’s Finance, Accounts 

AND Audit. 

59. The Board shall not, as far as practicable 
General principle^ and after taking credit for 

for Board's finance- any Bubventiona from the 

Provincial Government under section 63, carry 
on its operations under this Act at a loss, and 
shall adjust its charges accordingly from time to 
time : 

Provided that where necessary any amounts 
due for meeting the operating, maintenance and 
management expenses of the Board or for the 
purposes of clauses (i) and (ii) of section 67 may, 
to such extent as may be sanctioned by the Pro¬ 
vincial Government, be paid out of capital. 

60. (1) All debts and obligations incurred, all 
Board to assume contracts entered into and 

ssrej.'::, •“»?«... ..a 

in respect of matters ©ugaged to bo done by, with 
to which this Act Or for the Provincial Gov- 
applies. ernment for any of the pur¬ 

poses of this Act before the first constitution of 
the Board shall be deemed to have been incurred, 
entered into or engaged to be done by, with or 
for the Board; and all suits or other legal pro¬ 
ceedings instituted or which might but for the 
issue of the notification under sub-section (d) of 
section l have been instituted by or against the 
Provincial Government may be continued or 
instituted by or against the Board. 

(2) All expenditure which the Provincial 
Government may, not later than two months 
after the first constitution of the Board, declare 
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to have been incurred before the issue of the 
notification under sub-section (4) of section l on 
capital account in connection with the purposes 
of this Act shall be deemed to be a loan advanc¬ 
ed to the Board under section 64 on the date of 
tbe said declaration, and all tbe assets acquired 
by such expenditure shall thereupon vest in the 
Board. 

61. (1) In February of each year the Board 

Annual financial shall submit to the Pro- 

statement. vincial Government a state¬ 

ment in the prescribed form of tbe estimated 
capital and revenue receipts and expenditure for 
the ensuing year, 

(2) Tbe said statement shall include a state¬ 
ment of the salaries of members, officers and 
servants of the Board and of such other parti¬ 
culars as may be prescribed. 

(3) Tbe Provincial Government shall as soon 
as may be after tbe receipt of tbe said statement 
cause it to be laid on the table of the Chamber, 
or as tbe case may be, Chambers of the Provin¬ 
cial Legislature; and the said statement shall be 
open to discussion therein, but shall not be 
subject to vote. 

(4) The Board shall take into consideration 
any comments made on the said statement in 
tbe Provincial Legislature. 

(5j The Board may at any time during the 
year in respect of which a statement under sub¬ 
section (IJ has been submitted submit to the 
Provincial Government a supplementary state¬ 
ment, and all tbe provisions of this section shall 
apply to such statement as they apply to the 
statement under tbe said sub-section. 

62. (1) Save where in the opinion of the 

He£fric/«on on un- Board circumstances of 

budgeted expenditure, extreme urgency have 

arisen, no sum exceeding twenty-five thousand 
rupees on account of recurring expenditure or 
exceeding one lakh of rupees on account of non¬ 
recurring expenditure shall be expended by the 
Board in any year of account unless such sum 
has been included in a statement submitted 
under sub-section (1) or sub-section {5) of sec¬ 
tion 61, 

(2) Where any such sum is expended under 
circumstances of extreme urgency, a report 
thereon indicating the source from which it ia 
proposed to meet the expenditure shall be made 
as soon as practicable to the Provincial Govern¬ 
ment. 

63. The Provincial Government may, witb 

SitburnitoHs to the the approval of the Pro- 

^oard. ■ vincial Legislature, from 

time to time make subventions to tbe Board for 
the purposes of this Act on such terms and con¬ 
ditions as the Provincial Government may 
determine. 
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64. The Provincial Government may from 

Loans to the to time advance loans to 

Board. the Board on such terms 

and conditions, not inconsistent with the provi¬ 
sions of this Act, as the Provincial Government 
may determine. 

65. (1) The Board may from time to time, 

Power of Board with the previous sanction 

to borrow. of the Provincial Govern, 

ment and subject to the provisions of this Act 
and to such conditions as may be prescribed in 
this behalf, borrow any sum required for the 
purposes of this Act. 

(2) Rules made by the Provincial Govern- 
ment for the purposes of this section may em¬ 
power the Board to borrow by the issue of 
bonds or stock or otherwise and to make ar¬ 
rangements with bankers, and may apply to the 
Board with such modidcations as may be neces¬ 
sary to be consistent with this Act, the provisions 
of the Local Authorities Loans Act, 1914 (ix 
of 1914) and the rules made thereunder as if the 
Board were a local authority. 

(3) The maximum amount which the Board 
may at any time have on loan under sub¬ 
section (1) shall be ten crores of rupees, unless 
the Provincial Government, with the approval 
of the provincial Legislative assembly, fixes a 
higher maximum amount. 

(4) Stock issued by the Board under this 
section shall be issued, transferred, dealt with 
and redeemed in such manner as may be pres¬ 
cribed. 

Note. — The Board may not amortise its borro^oing. 
This Is bpoanse the Board is required under S. 68 to 
provide adequate depreciation of its assets and borrowings 
should not be separately amortised. 

66. The Provincial Government may guarantee 

Guarantee of in such manner as it thinks 

loans. fit the payment of the prin¬ 

cipal and interest of any loan proposed to be 
raised by the Board or of either the principal or 
the interest : 

Provided that the Provincial Government 
shall, so long as any such guarantees are in 
force, lay before the Chamber or. as the case 
may be. Chambers of the Provincial Legis¬ 
lature in every year during the budget session 
a statement of the guarantees, if any. given 
during the current financial year of the Pro¬ 
vince, and an up-to-date account of the total 
sums, if any, which have been paid out of Pro. 
vincial revenues by reason of any such guarantees 
or paid into Provincial revenues towards repay¬ 
ment of any money so paid out. 

67. The revenues of the Board shall, after 

Priority of liahi^ meeting its operating, main- 

IxHes of the Boards tenance and management 
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expenses, be distributed as far as they are avail¬ 
able in the following order, namely :— 

(i) interest on bonds not guaranteed under 
section 66 ; 

(ii) interest on stock not eo guaranteed ; 

(iii) credits to depreciation reserve under 
section 63 ; 

(iv) interest on bonds guaranteed under 
section 66 ; 

(v) interest on stock so guaranteed ; 

(vi) repayment of principal and interest on 
sums paid by the Provincial Government under 
guarantees under section 66 ; 

(vii) the write-down of amounts paid from 
capital under tbe proviso to section 69 ; 

(viii) contribution to general reserve of an 
amount not exceeding one 'per centum per 
annum of the original cost of fixed assets 
employed by the Board so however that the 
total standing to the credit of such reserve shall 
not exceed eight per centum of the original cost 
of such 6xed assets ; 

(ix) interest on loans advanced or deemed to 
be advanced to the Board under section 64, in¬ 
cluding arrears of such interest; 

(x) of the balance remaining, one-half in tbe 
reduction of tariffs or for such other purposes 
beneficial to electrical development in tbe Pro¬ 
vince, as the Board may think fit, and the re- 
maining one-half as far as available in tbe 
following order, namely :— 

(a) repayment of interest-free loans ; 

(b) to Provincial revenues. 

68« The Board shall create a depreciation 

Depredation re- reserve and as far as com- 
^ve. pliance with the provision 

of section 67 makes it practicable, shall at 
the end of every year credit to such reserve from 
its revenues— 

(i) sums ascertained in accordance with the 
Seventh Schedule, and 

(ii) interest at the rate of three per centum 
per annum on all sums at credit of the depre¬ 
ciation reserve on the first day of the said year: 

Provided that if in any year it is not practic¬ 
able fully to comply with tbe provisions of this 
section, the amount by which tbe sums actually 
credited falls short of the amount required under 
this section in respect of that year shall be 
carried forward and, together with compound 
interest thereon at the aforesaid rate, shall be 
credited to the said reserve as soon as it is 
found possible in accordance "with section 67 
so to do. 

69. (l) The Board shall cause to be maintain- 

Accounts and ed such proper books of 
audit* account and other books 

in relation to its accounts as the regulations 
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may require, and shall prepare in accordance 
with the rules an annual statement of accounts. 

(2) The accounts of the Board shall be 
audited concurrently and annually by a person 
who shall be qualified under the provisions of 
section 144 of the Indian Companies Act, 1913 
(vn of 1913), to act as an auditor of companies 
and who shall be appointed by the Provincial 
Government. 

( 2 ) As soon as the accounts of the Board have 
been audited, the Board shall send a copy thereof 
together with a copy of the report of the auditor 
thereon to the Provincial Government, and 
shall cause the accounts to be published in the 
prescribed manner and place copies thereof on 
sale at a reasonable price. 

(4:) The Board shall comply with such orders 
and instructions, as the Provincial Government 
may, upon perusal of the report of the auditor, 
think fit to issue. 


CHAPTER VII 
Miscellaneous 

70. (l) No provision of the Indian Electricity 

Effect of other Act, 1910 (IX of 1910), or 
laws. of any rules made there¬ 

under or of 'any instrument having effect by 
virtue of such law or rule shall, so far as it is 
inconsistent with any of the provisions of this 
Act, have any effect : 

Provided that nothing in this Act shall be 
deemed to prevent the Provincial Government 
from granting, after consultation with the Board, 
a licence not inconsistent with the provisions of 
the Indian Electricity Act, 1910, to any person 
in respect of such area and on such terms and 
conditions as the Provincial Government may 

think fit. 

(2) Save as otherwise provided in this Act, 
the provisions of this Act shall be in addition to, 
and notin derogation of, the Indian Electricity 
Act, 1910. 

71. Whore under the provisions of the Indian 

Eights and op- Electricity Act, 1910, any 

1910 lo vest in the undertaking of a licensee 
Board. vests in the Provincial Gov¬ 

ernment or a local authority, such right or 
option shall bo deemed to be transferred to the 
Board, and shall be exercisable by the Board in 
accordance with the provisions of the said Act 
applicable to the exercise of such right or option 
by the Provincial Government or a local autho- 
rity, as the case may bo. 

72. The Provincial Government shall not 

Water~ 2 )owcr con- grant any concession for 

cessionstobo granted the development or use of 

" water-power for any elec- 

trioal purpose to any person other than, the 


Board, unless the Provincial Government is of 
opinion that it is not expedient for the Board or 
that the Board is unable so to develop or use 
the water-power concerned, 

73. Where a multi-purpose scheme for the 

Co-ordinahon be- development of any river 
tween t h c Board’s in any region is in opera- 
Scheyncs and Multi- tion, the Board shall co 
purpose Schemes. ordinate its activities with 

the activities of the persons responsible for such 
scheme in so far as they are inter-related, 

74, Any officer or servant of the Board 

Powers 0 f entry. generally or specially autho¬ 
rised by the Board in this behalf may at any 
reasonable time after giving the owner or oc¬ 
cupier reasonable notice enter upon any land or 
premises and there do such things as may be 
reasonably necessary for the purposes of law- 
fully using any transmission lines or main trana- 
mission lines, or of making any survey, exami. 
nation or investigation preliminary or incidental 
to the exercise of powers or the performance of 
duties by the Board under this Act. 

73. (l) The Board shall, before such date 
Annual reports, and in such form as may be 
5MUs/ics and prescribed, submit to the 

Provincial Government an 
annual report upon such matters as may be 
prescribed, and the Provincial Government shall 
cause such report to be published in the official 
Gazette. 

(2) The Board shall furnish to the Provincial 
Government at such times and in such form and 
manner as may be prescribed or as the Pro- 
vinoial Government may direct, such statistics 
and returns and such particulars in regard to 
any proposed or existing scheme as the Pro¬ 
vincial Government may from time to time 
require. 

(3) The Board may at any time by notice in 
writing require any licensee or person supplying 
electricity for public or private purposes or 
generating electricity for his own use to furnish 
it with such information and accounts relating 
to such supply or generation and in such form 
and manner as the notice may specify. 


76. (I) All questions arising between the 

Provincial Government or 
the Board and a licensee or other person shall 
be determined by arbitration. 


(2) Where any question or matter is, by this 
Act, required to be referred to arbitration, it shall 
be so referred— 

(a) in cases where the Act so provides, to the 
Authority and on such reference the Authority 
shall be deemed to have been duly appointed as 
Arbitrators, and the award of the Authority 
shall be final and conclusive; or 
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(b) in other cases, to two arbitrators, one to 
be appointed by each party to the dispute. 

(3) Subject to the provisions of this section, 
the provisions of the Arbitration Act, 1940 (x of 
1940) shall apply to arbitrations under this Act. 

(4) The arbitrators shall in making their 
award have regard to the provisions of this Act 
and any rules and regulations made thereunder 
relevant to the reference, 

(5^ The arbitrators may, if they think it ex¬ 
pedient so to do, call in the aid of one or more 
qualified assessors and hear the reference wholly 
or partially with the aid of such assessors. 

(6) The provisions of sub-sections (4) and 

(S) shall apply to the umpire, if he enters on 
the reference, as they apply to the arbitrators. 

77. (1) If any licensee or other person fails 

Penalties and without reasonable excuse 

procedure* to comply with or give 

effect to any direction, order or requirement made 
under section 55 or under clause (c) of sub¬ 
section ( 2 ) of section 57 or under section 53 
or under sub-section f 3) of section 75, he shall be 
deemed to have committed an offence under 
this Eection and shall be punishable with fine 
which may extend to five hundred rupees, and 
in the case of continuing offence with an addi¬ 
tional fine which may extend to fifty rupees for 
every day after the first during which the 
offence continues. 

(2) Where any licensee or other person is a 
firm, company or other body corporate, every 
partner, managing director, manager, secretary 
or other responsible officer thereof shall, unless 
he proves that an offence under this section was 
committed without his knowledge or that he 
exercised all due diligence to prevent its com¬ 
mission, be deemed to be guilty of the offence. 

(^) No Court shall take cognisance of an 
offence under this section except on the com. 
plaint of an officer of the Board, or where no 
Board is constituted under this Act, on the com¬ 
plaint of an officer of the Provincial Govern¬ 
ment, authorised by the Board or as the case 
may be by the Provincial Government in this 
behalf. 

78. (l) The Provincial Government may 

Power to make after previous publication, 

by' notification in the official 
Gazette make rules to give effect to the provi¬ 
sions of this Act. 

(2) In particular, and without prejudice to 
the generality of the foregoing power, such rules 
may provide for— 

(a) the remuneration, allowances and condi- 
tioDS of service of members of the Board; 

(b) the terms and conditions of appointment 
of members of Provincial Electricity Councils 
and Local Advisory Committees, the convening 
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of meetings of such councils and Committees, 
and the conduct of business thereat; 

(c) the form in which the annual financial 
statement and supplementary statements under 
section 61 shall be prepared by the Board, and 
the particulars to be included therein; 

(d) the conditions subject to which the Board 
may borrow under section 65; 

(e) the manner in which stock issued by the 
Board shall be issued, transferred, dealt with 
and redeemed: 

({) the manner in which the accounts of the 
Board shall be published under section 69; 

(g) the form in which and the date by which 
the annual report of the Board shall be submit¬ 
ted under section 75, and the form and manner 
of furnishing statistics and returns by the Board 
under that section; 

(h) the business of the Board upon which the 
Local Advisory Committees concerned shall be 
consulted. 

79. The Board may make regulations not in- 
Power to make consistent with this Act and 
regulations. the rules made thereunder to 

provide for all or any of the following matters, 
namely:— 

(a) the administration of the funds and other 
property of the Board, and the maintenance of 
its accounts; 

(b) the summoning and holding of meetings of 
the Board, the times and places at which such 
meetings shall be held, the conduct of business 
thereat and the number of members necessary 
to constitute a quorum; 

(c) the duties of officers and servants of the 
Board, and their salaries, allowances and other 
conditions of service; 

(d) all matters necessary or expedient for 
regulating the operations of the Board under 
section 20; 

(e) the making of advances to licensees by the 
Board under section 23 and the manner of repay¬ 
ment of such advances; 

(f) the making of contributions by the Board 
under section 24; 

(g) the procedure to be followed by the Board 
in inviting, considering and accepting tenders; 

(h) principles governing the fixing of Grid 
Tariffs; 

(i) principles governing the making of arrange¬ 
ments with licensees under section 47; 

(j) principles governing the supply of electricity 
by the Board to persons other than licensees 
under section 49; 

(k) any other matter arising out of the Board’s 
functions under this Act for which it is neces¬ 
sary or expedient to make regulation ; 

Provided that regulations under clauses (a) 
and (d) shall be made only with the previous 
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approval of the Provincial Government and 
regulations under clauses (b) and (i) shall be 
made with the concurrence of the Authority. 

80. (1) For the purposes of the Indian In- 

Provisionrelating Come-tax Act, 1922 (XI of 

to \ncome-tax and 1922 ), the Board shall be 
&uper-Lax. deemed to be a company 

within the moaning of that Act and shall be liable 
to income-tax and super-tax accordingly on its 
income, profits and gains 

(2) The Provincial Government shall not be 
entitled to any refund of any such taxes paid by 
the Board. 

81. All members, officers and servants of the 

Members, o/ftcers Board shall be deemed, when 
and servants of the acting or purporting to act 
Board to .be public {q pursuance of any of the 

provisions of this Act to be 
public servants within the meaning of section 21 
of the Indian Penal Code (XLV of 1860). 


82, No suit, prosecution or other legal pro- 

Protcction to per^ ceeding shall lie against any 

sons acting under person for anything which 
this Act. jg Qj. 

intended to be done under this Act. 

83. Nothing in this Act shall be deemed to 
Saving of appli- apply to a licensee on whom 

cation of Act. a notice under section 6 or 

section 7 of the Indian Electricity Act, 1910 (IX 
of 1910) has been served prior to the coming into 
force of the sections, Schedule and Table men¬ 
tioned in sub section (S) of section 1 . 


THE FIRST SCHEDULE. 

(See sections 84 and 86 ) 

Nole.^Thie schodule sots out the trading procedure 
upon whicl) the Board may (in the absence of agree* 
ment to tbe contrary) ineiat as between itself and the 
owoerof a controlled station. The proTisions are mainly 
of a technical nature. 

Arrangemets in respect of 

CONTROLLED STATIONS. 

PART I 

Assumption op control 

I.fijThe Board shall by notice in writing to 
the licensee hx a date (hereafter in this Schedule 
referred to as the date of control), being the first 
day of a year of account of the licensee, and 
from such date tbe licensee shall, except wffiero 
prevented by causes beyond bis control, be under 
obligation— 

(tt) subject to such directions ns the Board may 
from time to time give him, to keep the station 
at all times in good and substantial repair and 
condition and ready for use, together with 
adequate staff for operating, maintaining and 
controlling tbe station, and not to make any sub¬ 
stantial alterations or renewals in, or remove 


any essential or substantial part of, tbe station 
without the consent in writing of the Board; 

(b) to operate the station so as to generate 
such quantity of electricity with such units of 
plant, at such rates of output and at such times, 
or to cease to generate electricity during such 
periods, as tbe Board may direct; 

(c) to carry out as soon as may be practicable 
such reasonable extensions, alterations or renewals 
of tbe station or any part thereof as the Board 
may from time to time direct; 

(d) to supply to the Board all tbe electricity 
generated at the station. 

(2) To enable a licensee to comply with any 
direction under sub paragraph (1) requiring 
extension of the station or any part thereof for 
purposes of the Board, the Board may, if it con¬ 
siders it expedient and practicable so to do, offer 
to advance to him a loan upon such terms and 
conditions as it may deem proper and the lioensee 
shall accept the loan from the Board on the 
terms and conditions offered, unless he raises a 
loan from other sources or employs his own 
funds for purposes of such extension on terms 
similar to the terms offered by the Board : 

Provided that notwithstanding anything con¬ 
tained in any law or in any mortgage, charge or 
instrument executed by tbe licensee, the loan bo 
advanced by the Board and the intereet thereon 
shall be a first charge on the extension and sub¬ 
ject to any prior encumbrsnoe shall also be 
charged on tbe undertaking and all the revenues 
of the licensee and no suoh loan shall be amortised 
in any way by the lioensee : 

Provided further that if at the date of purchase 
of tbe station under this Act or of tbe licensee's 
undertaking under the Indian Electricity Act, 
19X0 (ix of 1910), tbe said principal or any part 
thereof remains unpaid though due for redemp¬ 
tion, or is not on that date due for redemption, 
then any sum payable by tbe purchaser as 
a percentage on account of compulsory purchase 
under this Act or the said Act shall be reduced 
by an amount which bears the same proportion 
to that sum as tbe amount of the said principal 
or part thereof remaining unpaid or not being 
due for redemption as aforesaid bears to tbe total 
of tbe ordinary, preference and debenture capital 
of the lioensee and the loans advanced by the 
Board under this sub paragraph. 

Explanation. — In this sub- paragraph, the 
expressions "ordinary capital", * preference 
capital" and "debenture capital” have the mean¬ 
ings respectively assigned to them in the Sixth 
Schedule. 

II. From tbe date of tbe control the Board 
shall, except where prevented by causes beyond 
its control, be under obligation to supply to the 
licensee, and the lioensee shall be under obligation 
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to take from the Board, the whole of the electri. 
city required by the licensee for the purposes of 
his undertaking, except such quantity of electri¬ 
city as the licensee may for the time being be 
entitled under paragraph III to purchase from a 
source other than the Board or as he may be 
generating in another station, not being a con¬ 
trolled station. 

III. Unless otherwise agreed between the 
Board and the licensee, the licensee shall not, 
where he has received a notice under paragraph i, 
purchase after the date of control any quantity 
of electricity from a source other than the Board ; 

Provided that where on the date of the receipt 
of such notice the licensee is bound under any 
contract to purchase any quantity of eletricity 
from some other source, he may, for a period not 
exceeding two years after the date of control or 
for such further period, if any, as the Board may 
allow, continue to purchase electricity under the 
said contract from such other source. 

IV. The Board shall pay to the licensee, whe¬ 
ther or not any electricity is generated at the 
station, the costs ascertained in accordance with 
the provisions of the Eighth Schedule. 

V. The price to be paid by the licensee for 
electricity supplied by the Board shall be deter¬ 
mined in the manner provided in the appropriate 
Part of this Schedule. 

VI. The points at which electricity to be sup- 
plied under this Schedule shall be delivered by 
the Board and the licensee respectively shall, 
unless otherwise agreed between the Board and 
the licensee, be at the generating station, and 
the pressure of the supplies shall be such as the 
Board and the licensee may agree. 

VII. Where any licensee owns more than one 
controlled station— 

(a) such of the several controlled stations as 
are interconnected shall, foe the purposes of this 
Schedule, be deemed to comprise a single con¬ 
trolled station, and, unless the subject or context 
otherwise requires, the provisions of this Schedule 
shall be construed as if the word "combined” 
had been inserted before the word "station” or 
the words "generating station” wherever they 
occur; 

(b) the electricity supplied at the several con¬ 
trolled stations by the licensee to the Board, or 
by the Board to the licensee, shall each respec¬ 
tively be treated as single supplies; 

(c) in the application of clause (a) of para¬ 
graph XII, the costs of production at each of the 
several controlled stations shall be separately 
ascertained, and in the application of clause (c) 
of the said paragraph— 

(i) the sums ascertained in accordance with 
clause (a) of parageagh I of the Eighth Schedule 
in respect of each of the several controlled sta¬ 


tions shall be separately allocated between fixed 
costs and running costs, and ) 

(ii) the sum of the several fixed costs and the 
sum of the several running costs shall be the 
fixed costs and the running costs respectively of 
the combined station; 

(d) in directing the operation of the combined 
station under clause (b) of sub-paragraph (1) of 
paragraph I, the Board shall have regard to the 
nature and capacity of the licensee’s transmis¬ 
sion system interconnecting the several controlled 
stations and to the requirements of the licensee 
at each of those stations. 

VIII, In the event of the licensee failing, ex¬ 
cept where prevented by causes beyond his con¬ 
trol to perform or continue to perform any 
obligation imposed upon him under this Part, 
the Board may give notice to him in writing that 
on the first day of the licensee’s next succeeding 
year of account the generating station will be 
purchased by the Board, and on such day the 
Board shall purchase the station at a price 
determined in accordance with the Fourth Sche¬ 
dule; and thereafter— 

(a) all the provisions of this Schedule except 
paragraph H and this paragraph shall, in relation 
to the licensee, cease to have effect; 

(b) the Board shall supply the licensee with 
the electricity required by him under para¬ 
graph II at such price and on such conditions as 
the Board may determine. 

PART II 

Price to be paid for electricity sup¬ 
plied BY THE Board under Part I 

IX. There shall be agreed between the Board 
and the licensee in respect of each month of the 
licensee’s year of account— 

(a) the maximum capacity of the station, that 
is to say, the maximum capacity (expressed in 
kilowatts available for supply to feeders) of such 
plant and works appertaining to the generation 
of electricity at the station as were available for 
reliable and regular commercial operation on the 
first day of the month, including the capacity of 
such plant and works as were temporarily out 
of commission; 

(b) the number and size of units of plant and 
works, forming part of the aforesaid plant and 
works, which ought properly to be deemed to be 
standby if the station were not a controlled 
station; 

(c) the standby capacity of the station, that is 
to say, the number of kilowatts (expressed in 
kilowatts available for supply to feeders) by' 
which the maximum capacity of the station 
would be reduced if the standby plant and works 
referred to in clause (b) were to be left out of 
account; 
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(c3) the actual effective capacity of the etation, 
that ie to say, the number of kilowatts by which 
the maximum capacity exceeds the standby 
capacity. 

X. (IJ The licensee shall bo entitled to pur¬ 
chase from the station in each month at a price 
determined under paragraph XIII a number of 
kilowatts not exceeding the scheduled effective 
capacity of the station on the first day of that 
month as determined in sub-paragraph (2). 

(2) The scheduled effective capacity of the 
station shall be agreed between the Board and 
the licensee in respect of each month of the year 
of account, and shall be computed in the same 
manner as the actual eft’ective capacity under 
paragraph ix, except that there shall be left out 
of account such units of plant and works, if 
any, forming part of the plant and works refer¬ 
red to in clause (a) of the said paragraph, as the 
licensee declares to be surplus to his require¬ 
ments for the time being : 

Provided that the licensee shall not declare 
to be surplus to his requirements any such units 
of plant OP works as were installed or were on 
order at the date of control or which were in¬ 
cluded in any previous computation of the sche¬ 
duled effective capacity : 

Provided further that if as a result of the 
licensee declaring as surplus to his requirements 
any units of plant or works, the scheduled effec¬ 
tive capacity is in respect of any month com¬ 
puted to be less than the maximum demand of 
the licensee on the station for the purposes of his 
own undertaking, then such units of plant or 
works and all further additional units of plant 
or works shall thereafter alwoys be deemed to 
be surplus to the requirements of the licensee as 
aforesaid unless the Board decides otherwise. 

XI. Of the kilowatt-hours purchased by the 
licensee from the Board in each month, a num¬ 
ber of kilow’att-hours not exceeding the number 
which bears the same proportion to the total 
number purchased as the scheduled eCfeotivo 
capacity for the month bears to the maximum 
demand of the licensee on the Board in that 
month shall be purchased at a price determined 
under paragraph xill; the balance being pur¬ 
chased at a price determined under para¬ 
graph XIV : 

Provided that if the station is a hydro-electric 
station or if any unit of a combined station is a 
hydro-electric unit, the number of kilowatt hours 
which the licensee shall be entitled to purchase 
as aforesaid shall be reduced by such amount, 
if any, as may be agreed between the Board and 
the licensee, having regard to the number of 
kilow^att-hours actually supplied in the month 
from such hydro-electric station or unit. 


Xn. As soon as practicable after the end of 
a year of account— 

(a) there shall be ascertained in respect of 
that year the cost of production at the station 
in accordance with the provisions of the Eighth 
Schedule; 

(b) there shall be deducted from the total 
sum ascertained in respect of that year under 
clauses (b). (c), (d), (e) and (f) of paragraph I 
of the Eighth Schedule, such proportion of the 
charges referred to in the said clauses as are 
wholly attributable to so much of the plant and 
works, if any, as has been declared by the 
licensee under sub-paragraph("2j of paragraphX 
to be surplus to his requirements, and the balance 
remaining after such deduction shall for the 
purposes of this Schedule be referred to as the 
schedule overhead charges: 

Provided that in assessing the said proportion 
regard shall be had to the period during which 
any such plant or works were declared to be 
surplus as aforesaid ; 

(c) there shall be allocated between fixed 
costs and running costs in accordance with the 
provisions of the Ninth Schedule the sum 
ascertained in respect of that year under clause 
(a) of paragraph I of the Eighth Schedule, aud 
the amount of running costs divided by the 
number of kilowatt hours supplied from the 
station in that year shall for the purposes of this 
Schedule be referred to as the running charges 
component: 

(d) there shall be ascertained in respect of 
that year an amount (in this Schedule referred 
to ns the scheduled fixed works costs) calculated 

A B 

from the expression, where— 

A=th6 amount of fixed coats ascertained 
in respect of that year under 
clause (o); 

B=tbe sum of the scheduled effeoth^ 
capacities for each month of that 
year; 

C=the sum of the actual effective capa¬ 
cities for each month of that year. 

XIII. The licensee shall pay to the Board in 
respect of each month of the year of account 
for the electricity purchased under paragraphs X 
and XI— 

(») in respect of kilowatts, an amount equal 
to one-twelfth of the sum of the scheduled over¬ 
head charges and the scheduled fixed works 
costs: 

(b) in respect of kilowatt-hours, a sum found 
by multiplying the number of kilowatt-hours 
supplied by the running charges component: 

Provided that if in any year of acooant the 
station for any reason ceases to generate electri¬ 
city for one thousand hours or more, then fOr 
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the pucpoaes of ascertaining the running charges 
component and the scheduled fixed works coats 
under clauses (c) and (d) respectively of para¬ 
graph XII— 

(i) the eaid clause (c) shall be construed as if 
there were substituted for the words “that 
year ” in both places where they occur, the 
words “the most recent year of account in which 
the station did not cease to generate electricity 
for one thousand hours or more ” and as if to 
the said clause the following proviso were 
added, namely:— 

“Provided that so much of the said sum as 
is represented by the cost of fuel shall be adjust¬ 
ed to take account of the cost which would 
have been incurred had that fuel been con¬ 
sumed at the average prices prevailing in the 
actual year of account 

(ii) in evaluating the expression contained in 
the said clause (d), the letter c shall be deemed 
to be equal to the sum of the actual effective 
.capacities for each month of the most recent 
year of account in which the station did not 
cesLse to generate electricity for one thousand 
hours or more: 

Provided further that if in any year of account 
there exist in the station any units of plant 
or works which have been declared by the 
licensee under sub-paragraph (2) oi paragraph 
X to be surplus to his requirementa' in that 
year, there shall be added to the running charges 
component in respect of that year the amount, 
if any, by which that part of the said com¬ 
ponent attributable to the cost of fuel is less 
than ninety pei' centum of the corresponding 
part of the running charges component in res¬ 
pect of the year of account immediately pre¬ 
ceding that in which the earliest installed of 
the said units of plant or works first came into 
commercial operation in the station, and in 
ascertaining the corresponding part as aforesaid, 
the fuel consumed shall be deemed to be of 
the same average quality and to be consumed 
at the same average cost per ton as the fuel 
consumed in the year of account: 

Provided further that if in respect of any 
month of the year of account any units of plant 
or works previously declared by the licensee 
as aforesaid to be surplus to his requirements 
are for the first time taken into account in 
assessing the scheduled effective capacity for 
that month, then in addition to the payment 
referred to in clause (a) the licensee shall pay 
to the Board a sum equal to any sums previously 
paid by the Board to the licensee on revenue 
account (in respect of any period prior to the 
date on which the said units of plant or works 
came into commission) by way of interest, de¬ 
preciation, testing and tuning-up expenses attri- 
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butable to the said units of plant or works ; and 
the sum to be paid as aforesaid shall become 
due in one or more instalments and at such 
time or times as the Board may direct. 

XIV, The price payable by the licensee to 
the Board for all electricity supplied by the 
Board to him in excess of the quantities referred 
to in paragraphs X and Xr shall be the Grid 
Tariff. 

XV. The licensee shall have the right at any 
time, on giving to the Board prior notice in 
writing expiring at the end of any year of 
account, to purchase from the Board at the Grid 
Tariff the whole of the electricity supplied to 
him by the Board thereafter : 

Provided that the Board in those circums¬ 
tances may make it a condition that the licensee 
shall, until the date on which the scheduled 
effective capacity of the station becomes nil, pay 
to the Board in respect of each month in addi- 
tion to the Grid Tariff one-twelfth of such pro¬ 
portion as the Board may fix of the annual 
charges by way of interest and depreciation 
which would have been payable to the Board 
in respect of the year of account had the said 
notice not been given : 

Provided further that in assessing the sche¬ 
duled effective capacity for the purposes of the 
first proviso all units of plant or works which 
may have been under this Schedule declared or 
deemed to be surplus to the requirements of 
-the licensee at the date of the expiration of the 
said notice and all additional units of plant or 
works shall after that date always be deemed 
to be surplus to the requirements of the licensee: 

Provided further that after the expiration of 
the said notice the licensee shall not be entitled 
any time to purchase electricity from the Board 
at the price ascertained under paragraph Xin. 

PAKT III. 

Permanent closing down op a 

CONTROLLED STATION. 

XVL The Board may give the licensee not 
less than six months’ notice in writing expir¬ 
ing at the end of any year of account that 
from the first day of the next succeeding year 
of account it will not again direct the licensee 
to generate any electricity in the station, and 
upon that date (hereinafter in this Schedule 
referred to as the date of closing down) the 
station shall be permtanently closed down. 

XVII. From the date of closing down para¬ 
graphs I, IV and vlii shall, in relation to the 
station, cease to have effect, and on receipt of 
the notice under paragraph XVI the licensee 
shall have the option (to be exercised by a date 
not later than three months prior to the date 
of closing down) either— 
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(a) (i) to sell the station at any time after 
the date of closing down, and 

(ii) to purchase the electricity supplied to 
him by the Board at the Grid Tariff, or 

(b) (i) to require the Board to purchase the 
station or at the option of the licensee the under¬ 
taking of the licensee at the date of closing 
down at a price determined under the Fourth 
Schedule, and 

(li) to purchase the electricity supplied to 
him by the Board in accordance with the pro¬ 
visions of Part II as modified by paragraph 

SViii; 

Provided that where the station cannot be 
severed from the distributing system of the 
licensee or where the severance of the station 
from the distributing system of the licensee is 
likely to affect prejudicially the interests of the 
licensee, the licensee shall be entitled to demand 
that the Board shall purchase his entire under¬ 
taking and on such demand being made the 
Board shall purchase the entire undertaking of 
ihe licensee. 

Any question arising under the proviso to this 
paragraph shall be referred to arbitration under 
section 7C. 

XVIII. Where a licensee exercises his option 
under paragraph xvii in terms of clause (b) 
thereof, the Board shall comply with the require¬ 
ment to purchase the station under sub clause (i) 
of that clause, and in applying the provisions 
of Part II to the purchase by the licensee of 
electricity supplied to him by the Board,— 

(a) the station shall, notwithstanding that 
it has been permanently closed down, be deem¬ 
ed to remain a controlled station in operation 
but to be such a station which has ceased to 
generate electricity for one thousand hours or 
more during each year of account; 

(b) clause (a) of paragraph ix shall be con¬ 
strued as if the following were substituted there¬ 
for. namely;— 

"(a) the maximum capacity of the station, 
that is to say, the maximum capacity (expres¬ 
sed in kilowatts available for supply to feeders) 
of such plant and works appertaining to the 
generation of electricity at the date of closing 
down as would have been available for reliable 
and regular commercial operation on the first 
day of each month, bad the station not been 
closed down under Part IH and had no replace¬ 
ment of any major item of such plant or works 
been carried out:” 

(c) clause (a) of paragraph xil shall be con¬ 
strued as if the following were substituted there- 
for, namely:— 

"(a) there shall be ascertained in respect of 
the year of account such annual charges by 
way of interest and depreciation attributable to 
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the assets purchased by the Board under Part 
III as would have resulted from the applioation 
of clauses (e) and (f) of paragraph i of the 
Eighth Schedule had those assets remained in 
the ownership of the licensee 

(d) clause (b) of paragraph XII shall be con- 
strued as if the reference therein to clauses (b), 

(c) and (d) of paragraph I of the Eighth Schedule 
were omitted; 

(e) there shall he added to the sum payable 
by the licensee to the Board under clause (a) of 
paragraph XIII in each month of the year of 
account a sum equal to one-twelfth of the 

"axb 

amount calculated from the expression, - 

where— O" 

A=that part of the scheduled overhead 
charges payable by the licensee to 
the Board in respect of the moat 
recent year of account during which 
the station did not cease to generate 
electricity for one thousand hours 
or more, which relates to the items 
referred to in clauses (b), (o) and 

(d) of paragraph I of the Eighth 
Schedule; 

B=the sum of the scheduled effective 
capacities for each month of the 
year of account; 

0=tb6 sum of the scheduled effective 
capacities for each month of the 
most recent year of account as 
aforesaid. 

PART IV 

POROHASE BY BOARD OP CONTROLLED 
STATION NOT TO BE CLOSED DOWN. 

XIX. Where in respect of any month notified 
by the Board (and hereinafter in this Schedule 
referred to as the relevant month), the sche¬ 
duled effective capacity of the station is oom* 
puted under paragraph x to be less than one- 
half of the actual effective capacity of the station, 
the Board may give to the licensee six months' 
notice in writing that on the first day of the 
year of account next following the date of 6X« 
piration of such notice the station will be 
purchased by the Board. 

XX. Notwithstanding anything contained in 
paragrai^b in computing the scheduled effeo- 
tive capacity for purposes of paragraph XIX 
there shall he left out of account all such units 
of plant and works as would not reasonably 
have been required by the licensee for purposes 
other than supply to the Board had the station 
not been a controlled station. 

XXI. Where a notice under paragraph XIX 
has been served by the Board on the lioenseOa 
the Board shall purchase the station or when 
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a severance of the station from the distributing 
system of the licensee is not possible or is likely 
to affect prejudicially the interest of the licensee 
and the licensee so requires the entice under¬ 
taking of the licensee at the date specihed in 
the notice and at a price determined under the 
Fourth Schedule. 

XXII. From the date of purchase of the 
station or at the option of the licensee the under¬ 
taking of the licensee under paragraph XXI 
the provisions of paragraphs i, IV and VIII 
shall, in relation to the station, cease to have 
effect, and the licensee shall be required to pur¬ 
chase the electricity supplied to him by the 
Board in accordance with the provisions of Part 
U as modified by paragraph xxili. 

XXIIL In applying the provisions of Part II 
to the purchase by a licensee whose station has 
been purchased under this Part of electricity 
supplied to him by the Board,— 

(a) the station shall, notwithstanding that it 
has been purchased by the Board, be deemed 
to remain a controlled station; 

(b) clause (a) of paragraph XII shall be con¬ 
strued as if the reference therein to the provi¬ 
sions of the Eighth Schedule excluded a reference 
to clauses (b), (c) and (d) of paragraph I of that 
Schedule, and as if the following proviso were 
added to the said clause (a), namely:— 

"Provided that the annual charges to be 
included in accordance with clauses (e) and (f) 
of paragraph i of the said Schedule shall be 
such as would have resulted bad the assets 
purchased by the Board under Part IV remain¬ 
ed in the ownership of the licensee;” 

(o) clause (b) of paragraph XII shall be con¬ 
strued as if the reference therein to clauses (b), 

(c) and (d) of paragraph I of the Eighth Schedule 
were omitted; 

(d) there shall be added to the sum payable 
by the licensee to the Board under clause (a) of 
paragraph XIII in each month of the year of 
account a sum equal to one-twelfth of the amount 
calculated from the expression, ”A x B where— 

C” 

A=that part of the scheduled overhead 
charges payable by the licensee to. the Board in 
respect of the last year of account in which the 
station was in the ownership of the licensee, 
which relates to the items referred to in clauses 
(b), (c) and (d) of paragraph i of the Eighth 
Schedule; 

B=the sum of the scheduled effective capa¬ 
cities for each month of the year of account; 

C=the sum of the scheduled effective capa¬ 
cities for each month of the said last year of 
account. 


THE SECOND SCHEDULE 
(See section 35) 

Note ,—This Schedule sets out the price at which (un« 
less otherwise agreed) the Board may give aptrt supply 
of electricity to the owner of a station which has not 
been controlled. 

Supply by Board to licensees owning 

STATIONS other THAN CONTROLLED 

STATIONS 

L Before the end of each year the Board shall 
declare to the licensee in respect of each of the 
two next succeeding years the maximum number 
of kilowatts which it will make available for the 
purpose of the licensee’s undertaking. 

II. Where the Board and the licensee agree 
that the number of kilowatts declared under 
paragraph i will be inadequate to meet the re¬ 
quirements of the licensee having regard to the 
capacity of the licensee’s generating plant, the 
Board shall not refuse its consent under section 
44, the provisions of that section notwithstanding, 
to the installation by the licensee of such gene¬ 
rating plant as be may reasonably require for 
the purposes of hia undertaking, unless the Board 
is able appropriately to amend its declaration 
within a reasonable time. 

III. The licensee shall be entitled to demand 
from the Board, and the Board shall, except 
where prevented by causes beyond its control, 
be under obligation to supply to the licensee, a 
maximum number of kilowatts in each year not 
exceeding, without the consent of the Board, the 
maximum number of kilowatts declared under 
this Schedule in respect of that year. 

IV. The point at which the electricity to be 
supplied under this Schedule shall be delivered 
to the licensee shall, unless otherwise agreed 
between the Board and the licensee, be at the 
licensee’s generating station, and the pressure of 
supply shall be such as may be agreed between 
the Board and the licensee. 

V. The Board shall bear the whole of the 
coat of the service apparatus required for making 
the supply under this Schedule available to the 
licensee. 

VI. The price to be paid by the licensee to 
the Board in respect of each year for electri- 
city supplied under this Schedule shall be the 
Grid Tariff. 


THE THIRD SCHEDULE 
(See section S6) 

Note. — ProvIsioDs in this Sohedole are generally 
similar to those of Part III of 1st Schedule but for 
technical reasons are not identical in points of detail. 

Closing down of generating stations 

OTHER THAN CONTROLLED STATIONS 

I. Where the Board proposes under section 36 
permanently to close down a generating station 
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other than a controlled station, it shall give the 
licensee owning the station not less than six 
months' notice in writing expiring at the end of 
any year of account that from the first day of 
the next succeeding year of account (hereafter 
in this Schedule referred to as the date of closing 
down) the station shall be permanently closed 
down. 

II. From the date of closing down the 
Board shall be under obligation to supply to the 
licensee, except where prevented by causes be¬ 
yond its control, and the licensee shall be under 
obligation to take from the Board, the whole of 
the electricity required by the licensee for the 
purposes of hia undertaking, except such quantity 
of electricity as the licensee may for the time 
being be entitled under paragraph ill to pur¬ 
chase from a source other than the Board or as 
he may be generating in another station, not 
being a controlled station. 

III. Unless otherwise agreed between the 
Board and the licensee, the licensee shall not, 
where he has received a notice under paragraph 
I, purchase after the date of closing down any 
quantity of electricity from a source other than 
the Board : 

Provided that where on the date of the receipt 
of such notice the licensee is bound under any 
contract to purfehase any quantity of electricity 
from some other source, be may, for a period 
not exceeding two years after the date of closing 
down or for such further period, if any, as the 
Board may allow, continue to purchase electri- 
city under the said contract from such other 
source. 

IV. (l) The point at which electricity to be 
supplied by the Board shall be delivered to tbe 
licensee shall, unless otherwise agreed between 
the Board and the licensee, be at tbe licensee’s 
generating station, and the pressure of supply 
shall be such as may bo agreed between the 
Board and the licensee. 

(2) The Board shall bear the whole of the 
cost of the service apparatus required for making 
the supply available to the licensee. 

V. The licensee shall have the option, to be 

exercised by a date not later than three months 
prior to the date of closing down, either_ 

(a) (i) to sell the station at any time after the 
date of closing down, and 

(ii) to purchase the whole of tbe electricity 
supplied to him by the Board at the Grid Tariff, 
or 

(b) (i) to require the Board to purchase tbe 
station at the date of closing down at a price 
determined under the Fourth Schedule, ond 

(ii) to purchase the whole of tbe electricity 
supplied to him by the Board on the terms 
hereafter set out in this Schedule. 
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VI. Where a licensee exercises his option 
under paragraph V in terms of clause (b) thereof 
the Board shall comply with the requirement to 
purchase under sub-clause (i) of that clause, and 
the following provisions of this Schedule shall 
apply. 

VII. As soon as practicable after the licensee 
has exercised his option as aforesaid, there shall 
be ascertained and agreed between him and the 
Board the following quantities in respect of each 
year of account subsequent to the date of closing 
down, namely : — 

(a) Tbe maximum capacity of the station, 
that is to say, the maximum capacity (expressed 
in kilowatts available for supply to feeders) of 
such plant and works appertaining to the gene¬ 
ration of electricity at the date of closing down 
as would have been available for reliable and 
regular commercial operation on the first day 
of the year of account, had the station not been 
closed down under this Schedule and had no 
replacement of any major item of such plant or 
w’orks been carried out subsequent to the date 
of closing down. 

(b) The number and size of units of plant 
and works, forming part of the aforesaid plant 
and works, which would have represented reason¬ 
able standby in the station. 

(c) The standby capacity of the station, that 
is to stay, the number of kilowatts (expressed in 
killowatts available for supply to feeders) by 
w^hich the maximum capacity of the station 
would be reduced if the standby plant and 
works referred to in clause (b) were to be left 
out of account. 

(d) The agreed effective capacity of the sta¬ 
tion, that is to say, the number of kilowatts by 
which the maximum capacity exceeds the stand¬ 
by capacity. 

VIII. As soon as practicable after the date of 
closing down there shall be ascertained in agree- 
meut between tbe Board and the licensee in 
resjiect of each of the three consecutive years 
of account immediately preceding the date of 
closing down (hereafter in this Schedule referred 
to as the basic years) — 

(a) the sums expended by the licensee and 
wholly attributable to the generation of electricity 
under the following heads, namely:— 

(i) fuel; 

(ii) oil, water and stores consumed ; 

(iii) salaries and wages and any contribution 
by tbe licensee for pensions, provident fund, 
superannuation and insurance of officers and 
servants; 

(iv) repairs and maintenance, and renewals 
not chargeable to capital account; 

(v) management, rents^ rates and taxes (in¬ 
cluding super-tax payable by the licensee as a 
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company, but excluding other taxes on profits), 
insurance of plant and general establishment 
charges; 

(vi) any other expense on revenue account; 

(b) the actual effective capacity of the station 
on,the first day of each such year agreed in 
accordance with the principles set out in para¬ 
graph IX of the First Schedule. 

IX. As soon as practicable after the beginning 
of each year of account there shall be ascertain¬ 
ed in respect of that year such annual charges 
by way of interest and depreciation attributable 
to the assets purchased by the Board under this 
Schedule as would have resulted from the appli¬ 
cation of clauses (e) and (f) of paragraph I of 
the Eighth Schedule, had those assets remained 
in the ownership of the licensee. 

X. The licensee shall be entitled to purchase 

from the Board in each year of account at a 
price determined under paragraph XI_ 

(a) a number of kilowatts not exceeding the 
agreed effective capacity ascertained in respect 
of that year under paragraph Vll, and 

(b) a number of kilowatt-hours not exceeding 
the number of kilowatt-hours which bears the 
same proportion to the total number of kilowatt- 
hours required by the licensee in that year for 
the purposes of his undertaking as the agreed 
effective capacity ascertained in respect of that 
year bears to the total maximum demand of the 
licensee in that year for the said purposes. 

XI. The price payable by the licensee in respect 

of each year of account for the quantity of electri¬ 
city specified in paragraph x shall be_ 

(a) in respect of kilowatts, a fixed charge equal 
to the sum of — 

(i) an amount calculated + A x 5- 

from the expression T C* 

(ii) an amount calculated “b x d 

from the expression 

(iii) the annual charges by way of interest and 

depreciation ascertained in respect of the year 
of account under paragraph ix, where_ 

A—one-third of the total costs during the 
basic years under heads (ii), (iii), (iy) and (vi) set 
out in clause (a) of paragraph viil; 

B=the agreed effective capacity for the year 
of account; - 

0==one.third of the sum of the actual effective 
capacities [ascertained under clause (b) of para¬ 
graph VIIl] for each of the basic years; 

D=one-third of the total costs during the basic 
years under head (v) set out in clause (a) of 
paragraph VIII; 

(b) in respect of kilowatt-hours, a running 

charge per kilowatt-hour ascertained_ 

(i) by multiplying the total number of tons 
of fuel consumed-, in the station in the basic 
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years by the estimate agreed between the Board 
and the licensee of the cost per ton which would 
have been incurred in delivering and handling 
the same quantity of fuel of equivalent calorific 
. value to the furnaces in the station during the 
year of account, had the station remained in the 
ownership of the licensee, and 

(ii) by dividing the total cost so found by the 
total number of units sent out from the station 
in the basic years. 

XII. The price payable by the licensee for all 
electricity supplied to him by the Board in excess 
of the quantity specified in paragraph X shall be 
the Grid Tariff. 

XIII. The licensee shall have the right at any 
time on giving the Board prior notice in writing 
expiring at the end of a year of account of pur- 
chase at the Grid Tariff the whole of the electri¬ 
city supplied to him by the Board: 

Provided that the Board in those circumstan¬ 
ces may make it a condition that the licensee 
shall, until the date on which the agreed effective 
capacity of the station becomes nil, pay to the 
Board in each year of account in addition to 
the Grid Tariff a sum equal to such propor¬ 
tion as the Board may fix of the annual charges 
by way of interest and depreciation ascertained 
in respect of the year under paragraph ix: 

Provided further that aher the expiration 
of the said notice, the licensee shall not be 
entitled at any time to purchase electricity 
from the Board at the price ascertained under 
paragraph xi. 

THE FOURTH SCHEDULE 

(See sections 23 and 37 and First and 

Third Schedules) 

Price for undertakings, generating 

STATIONS and MAIN TRANSMISSION LINES 
PURCHASED BY THE BOARD. 

I. For the purposes of this Schedule_ 

(a) “date of vesting” means the date on 
which the undertaking, generating station, main 
transmission line or asset forming part of such 
station or line, as the case may be, vests in the 
Board; 

(b) “original cost” of an asset means the 
amount of expenses certified or determined under 
paragraph ii to have been properly incurred 
on and incidental to the provision of the asset 
for the purposes of the undertaking, generating 
station or main transmission line, as the case 
may be; 

(c) “prescribed period” shall have the meaning 
assigned to it in the Sixth Schedule. 

II. The price to be paid for any undertaking, 
generating station or main transmission line, as 
the case may be, purchased by the Board under 
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this Act shall be such sum as may be certified 
by an auditor appointed by the Provincial 
Government in this behalf to have been the 
amount properly incurred on and incidental to 
the establishment of the undertaking, station or • 
main transmission line, as the case may be, 
less depreciation thereon on the scale set out in 
paragraph Itl: 

Provided that there shall be added to such 
sum as aforesaid on account of such purchase 
of the generating station or main transmission 
line such reasonable compensation as may be 
determined by the Board harving due regard to 
the fact that a portion of the undertaking is to 
be acquired : 

Provided further that if the Board or the 
licensee is dissatisfied with the sum so certified, 
the matter shall, in default of agreement between 
them, be determined as provided in section 76. 

III. The scale of depreciation referred to in 
paragraph II shall be in respect of the portion 
of the prescribed period prior to the date of 
vesting,— 

(a) for land owned under full title, including 
the costs of clearing the site, nil ; 

(b) for other assets specified in the Table 
appended to the Seventh Schedule, the amount 
which would be produced by the end of the said 
portion of the prej^cribed period if during that 
portion an allowance were made annually on 
account of depreciation in accordance with the 
provisions of paragraph VI of the Sixth Schedule. 

IV. The auditor appointed under para¬ 
graph II shall be a person qualified under the 
provisions of section 144 of the Indian Companies 
Act, 1913 (VII of 1918) to act as an auditor of 
companies. 

V. The auditor’s costs under this Schedule 
shall be shared equally by the Board and the 
licensee concerned. 


THE FIFTH SCHEDULE 
(See section 4l) 

Note — This Sohedulo contains technical-financial 
provisions to ensure that the Board pays a fair hire 
obari^o for the use of transmission lines. The Board 
may agree to alternative terms. 

Charges for use by Board of trans¬ 
mission LINES AND MAIN TRANSMISSION 

LINES 

I. The following charges and allowances shall 
be made in respect of a year of account for the 
use by the Board of main transmission lines or 
transmission lines thereafter in this Schedule 
referred to as lines), namely :— 

(a) the actual cost of maintenance of the lines, 
including renewals thereof not chargeable to 
capital account; 

(b) sums paid in respect of the lines for insur¬ 
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ance and as rents, rates and taxes (including 
super-tax payable by the licensee as a company 
but excluding other taxes on profits); 

(c) the proportion of management and general 
establishment charges properly attributable to 
the lines ; 

(d) any other expenses on revenue account 
properly attributable to the lines; 

(e) interest on money properly expended for 
capital purposes (whether defrayed out of capital 
or revenue) and attributable to the lines, and 
interest on such working capital as is properly 
attributable to the lines : 

Provided that for the purpose of ascertaining 
the principal on which interest is payable within 
the meaning of this olause, there shall be left 
out of account any part of principal interest on 
which is charged to capital ; 

(f) an allowance for depreciation of an amount 
determined in respect of the lines in accordance 
with the provisions of paragraph VI of the Sixth 
Schedule. 

11. If the lines are used partly by the Board 
and partly by the licensee owning them, or if the 
arrangement for their use comes into force or 
determines otherwise than at the Spinning or 
end of a year of account, the charges and allow¬ 
ances referred to in paragraph l shall be the 
proper proportion thereof having regard to the 
use made of the lines by the Board and the 
period of such use during the year and with the 
addition of the cost of such additional trans¬ 
mission losses as may have been incurred by 
the licensee as a result of the Board's user of 
the lines. 

HI. For the purposes of olause (e) of para- 
graph I the rate of interest shall be— 

(a) where the licensee owning the lines is a 
local authority, the average rate payable on the 
money raised by that authority for the purpose 
of constructing the lines ; 

(b) in any other case, 6 per centum per 
annum. 


THE SIXTH SCHEDULE 

(See section 67) 

NoU .‘—This Sohednie is designed to seoun that e 
licensee shall not be permitted to earn more than ie 
necessary to provide him with a reasonable return and 
enable him to raise funds in the market necessary for 
the proper continuity of his public duties. 

Financial Principles and thbir 

Applications 

I. The licensee shall so adjust his rates for 
the sale of electricity by periodical revision that 
his clear profit in any year shall not as far 
as possible exceed the amount of reasonable 
return: # 
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Provided that the licensee shall not be con¬ 
sidered to have failed bo to adjust bis rates if the 
clear profit in any year of account has not ex¬ 
ceeded the amount of the reasonable return by 
more than thirty per centum of the amount of 
the reasonable return. 

II. (l) If the clear profit of a licensee in any 
year of account is in excess of the amount of 
reasonable return, one-third of such excess, not 
exceeding per cent, of the amount of reason- 
able return, shall be at the disposal of the under¬ 
taking. Of the balance of the excess, one-half 
shall be appropriated to a reserve which shall be 
called the Tariffs and Dividends Control Reserve 
and the remaining half shall either be distributed 
in the form of a proportional rebate on the 
amounts collected from the sale of electricity 
and meter rentals or carried forward in the 
accounts of the licensee for distribution to the 
consumers in future, in such manner as the 
Provincial Government may direct. 

(2) The Tariffs and Dividends Control Re¬ 
serve shall be available for disposal by the 
licensee only to the extent by which the clear 
profit is less than the reasonable return in any 
year of account. 

(3 J On the purchase of the undertaking under 
the terms of its licence any balance remaining 
in the Tariffs and Dividends Control Reserve 
shall be handed over to the purchaser and main¬ 
tained as such Tariffs and Dividends Control 
Reserve. 

III. There shall be created from existing re¬ 
serves or from the revenues of the undertaking 
a reserve to be called "Contingencies Reserve.” 

IV. (1) The licensee shall appropriate to Con- 
tingencies Reserve from the revenues of each 
year of account a sum not less than one quarter 
of one per centum and not more than one-half 
of one per centum of the original cost of fixed 
assets; provided that if the said reserve exceeds, 
or would by such appropriation, be caused to 
exceed, five per centum of the original cost of 
fixed assets, no appropriation shall be made 
which would have the effect of increasing the 
reserve beyond the said maximum. 

(2) The amount of the Contingencies Reserve 
shall be invested in securities authorised under 
the Indian Trusts Act, 1882 (ll of 1882). 

V. The Contingencies Reserve shall not be 

drawn upon during the currency of the licence 
except to meet snch charges as the Provincial 
Government may approve as being_ 

(a) expenses or loss of profits arising out of 
accident, strikes or circumstances which the 
management could not have prevented; 

(b) expenses on replacement or removal of 
plant or works other than expenses requisite for 
normal maintenance or renewal; 


(c) compensation payable under any law for 
the time being in force and for which no other 
provision is made. 

VI. (1) There shall be allowed in each year 
in respect of depreciation of fixed assets em¬ 
ployed in the business of electricity supply such 
an amount as would, if set aside annually 
throughout the prescribed period and accumu¬ 
lated at compound interest at 4 per centum per 
annum, produce by the end of the prescribed 
period an amount equal to 90 per cent, of the- 
original cost of the asset after taking into ac¬ 
count the sums already written off or set aside 
in the books of the undertaking. Annual interest 
on the accumulated balance will be allowed as 
an expense from revenue as well as the annual 
incremental deposit : 

Provided that, within 3 months from the date 
upon which these principles are enacted, a 
licensee may elect to adopt the Straight-lino 
method of depreciation accounting in lieu of the 
compound interest method above prescribed. 
Straight-line method of depreciation accounting 
means the method whereby an allowance is 
made in each year in respect of depreciation of 
fixed assets employed in the business of such 
an amount as is arrived at by dividing ninety 
per cent, of the original cost of the asset by tha 
prescribed period in respect of such asset. 

(2) The year in which any asset becomes 
available for use in the business and the relative 
cost thereof shall, in the absence of satisfactory 
record, be determined by the Provincial Govern¬ 
ment. All sums credited to depreciation account 
shall be invested only in the businees of electri¬ 
city supply of the undertaking or in investments,, 
approved by the Provincial Government. 

VII. (1) Where any fixed asset ceases to be 
available for use through obsolescence, in¬ 
adequacy, superfluity or for any other reason,, 
it shall be described in the books of the licensee 
as no longer in use and no further depreciation 
in respect thereof shall be allowed as a charge 
against revenue. 

(2) The written down cost of such fixed asset 
shall be carried to a special account in the books 
of the licensee and the amount for which the 
asset is sold or the amount of its scrap value 
when actually realised shall be set off against the 
amount so carried. 

(3) The written down cost which still remains 
to be written off in respect of such fixed asset 
shall be charged against the Contingencies 
Reserve by equal annual instalments from the 
year of account in which the asset ceases to be 
available for use as aforesaid up to the date of 
the next option of purchase of the undertaking 
under the licence or up to the expiration of the 
prescribed period, whichever is earlier. 


160 Acts THE ELECTRICITY (SUPPLY) ACT, 1918 A.LR. 


VIII. When any asset has been written down 
in the books of the undertaking to 10 per cent, 
('r less of its original cost, no further deprecia- 
tion shall be allowed in respect of that asset. 

IX. When any fixed asset is sold for an 
amount exceeding its written down cost the 
excess shall bo credited to the Contingencies 
Reserve. 

X. J-^xcept with the consent of the Provincial 
Government no sums shall be carried to a re¬ 
serve, and no dividends in excess of 3 per cent, 
on share capital and no other distribution of 
profits shall be made to shareholders while any 
sum allowed in respect of depreciation for the 
year of account or any instalments due in res- 
pect of any arrears of depreciation as provided 
in paragraph XI remains to be written-off in the 
books of the undertaking. 

XI. Arrears of depreciation calculated in ac¬ 
cordance with paragraph VI may bo written off 
by equated payments over the remainder of the 
prescribed period and the amount so set aside in 
the books of the undertaking may be taken into 
account in any year as a special appropriation 
for purposes of assessing the clear profit. 

XIL Where contributions are made by con¬ 
sumers towards the cost of construction of service 
lines constructed after the date on which this Act 
comes into force only the net cost of such service 
lines after deducting such contributions shall bo 
included in the cost of fixed assets for the pur¬ 
poses of arriving at the capital base. 

Provided that for the purposes of depreciation 
under paragraph VI, the total original cost of 
construction of tho service lines shall be taken 
into account. 

XIII. (l) Subject to tho provisions of sub- 
paragraph (2) tho ordinary remuneration of a 
managing agent excluding the office allowance 
mentioned in sub-paragraph ("5^ but including 
purchasing commission, if any, shall be based on 
a percentage of net profits as defined in sec¬ 
tion S7(c) (S) of the Indian Companies Act, 1913 
(vil of 1913), and shall not exceed— 

(a) in respect of the first Rs. 5 lakhs of such 
net profits—10 per cent; and 

(b) in respect of all net profits in excess of 
Rs. 5 lakhs—7 per cent. 

(2) The amount paid to a managing agent 
shall be subject to a minimum payment on ac¬ 
count of ordinary remuneration not exceeding 
two rupees per annum for each complete 
thousand rupees of paid up share and debenture 
capital, provided that for purposes of computing 
the minimum payment should the share and deben¬ 
ture capital ho less than rupees five lakhs it 
shall be taken as rupees five lakhs and should 
the said capital be greater than rupees one 
croro it shall he taken as rupees one crore. 


(3) An office allowance drawn by a managing 
agent which shall include the salaries and wages 
of all persons employed in the office of the manag. 
ing agent, but not the salaries of the engineering 
staff' employed for purposes of the undertaking, 
shall be a percentage of the operating expendi! 
ture and the expenditure during the year of ac- 
count on capital works. The office allowance so 
drawm shall not exceed— 

(a) In respect of the first Rs. 1 lakh of ope. 
rating expenditure—8 per cent. 

In respect of the next Rs. 2 lakhs of operating 
expenditure—5 per cent. 

In respect of the next Rs.7 lakhs of operating 
expenditure—2i per cent. 

In respect of all operating expenditure in ex- 
cess of Rs. 10 lakhs—i-i per cent.; and 

(b) In respect of the first Rs. 1 lakh of capital 
expenditure incurred during the year of account 
—4 per cent. 

In respect of the next Rs. 2 lakhs of capital 
expenditure incurred during the year of account 
—3 per cent. 

In respect of the next Rs. 7 ilakhs of capital 
expenditure incurred during the year of account 
—per cent. 

In respect of all capital expenditure in excess 
of Rs. 10 lakhs incurred .during the year of ac¬ 
count—1 per cent. 

Operating expenditure for the purposes of sub- 
paragraph (3) (a) above shall mean the sum of 
the items of expenditure as defined in sub-para- 
graph (2) (b) of paragraph XVII with the omis¬ 
sion of those under clauses (i), (iv), (ix) and (x) 
thereof. 

XIV. The Board of Directors of an undertak¬ 
ing shall not contain more than ten directors. 

XV. (1) Where at any time within three 
years before the next option of purchase under 
the licence arises, the licensee proposes to make 
any capital expenditure which exceeds twenty- 
five thousand rupees or two per centum of the 
capital base, whichever is more, in respect of 
which any amount would in the event of pur¬ 
chase under the option be payable by the pur¬ 
chaser to the licensee, the licensee shall, before 
giving effect to such proposal, apply to the 
Board or where no Board is constituted, the 
Provincial Government for its conourrenoe. 

(2) li the Board or the Provincial Government, 
as the case may be, does not within one month 
from the receipt of such application, consent to 
such expenditure, the licensee may refer the 
matter to tho arbitration of the Authority. 

XVI. Any dispute or difference as to the 
interpretation or any matter arising out of the 
provisions of this Module shall be referred to 
the arbitration of the Authority. 
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Definitions 

XVIL For the purposes of this Schedule— 

(1) "capital base” means the sum of — 

(a) the original cost of fixed assets, subject to 
the provision of para, xil in respect of service 
lines; 

(b) the cost of intangible assets; 

(c) the original cost of works in progress; 

(d) the amount of investments compulsorily 
made under paragraph iv of this schedule, 
together with such investments made before or 
after the commencement of this Act from con¬ 
tributions towards depreciation as may be shown 
to the reasonable satisfaction of the Authority 
as being amounts which could not be or could 
not have been utilised by the undertaking under 
clauses (a) and (b) of this sub-paragraph; 

(e) an amount on account of working capital 
equal to the sum of— 

(i) one-twelfth of the sum of the book cost of 
stores, materials and supplies including fuel on 
hand at the end of each month of the year of 
account; 

(ii) one-twelfth of the sum of cash and bank 
balances and call and short term deposits at the 
end of each month of the year of account, not 
exceeding in the aggregate an amount equal to 
one quarter of the expenditure under sub- 
paragraph 2 (b) of this paragraph excluding 
clauses (i), (iv) and (x); 

less— 

(1) the amounts written off or set aside on 
account of depreciation of fixed assets and 
amounts written off in respect of intangible 
assets in the books of the undertaking before or 
after the commencement of this Act, and 

(ii) the amount of any loans advanced by the 
Board under the provisions of sub-paragraph (2) 
of paragraph 1 of the First Schedule. 

(2) "clear profit” means— 

the difference between the amount of income 
and the sum of expenditure plus specific appro¬ 
priations, made up in each case as follows:_ 

(a) income derived from— 

(i) gross receipts from sale of ^energy, less 

discounts applicable thereto; 

(ii) rental of meters and other apparatus hired 
to consumers; 

(iii) sale and repair of lamps and apparatus; 

(iv) rents, less outgoings not otherwise pro¬ 
vided for; 

(v) transfer fees; 

(vi) investments, fixed and call deposits, and 
bank balances; 

(vii) other general receipts accountable in the 
assessment of Indian Income-tax and arising 
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from and ancillary or incidental to the business 
of electricity supply. 

(b) expenditure incurred on— 

(i) generation and purchase of energy: 

(ii) distribution and sale of energy; 

(iii) rents, rates and taxes, other than all 

taxes on income and profits; ' 

(iv) interest on loans advanced by the Board 
under sub-paragraph (2) of paragraph l of the 
First Schedule; 

(v) interest on security deposits; 

(vi) legal charges; 

(vii) bad debts; 

(viii) auditors’ fees; 

(ix) management including managing agents’ 
remuneration as provided for in para, xill; 

(x) depreciation, computed as hereinafter set 
out; 

(xi) other expenses admissible under the law 
for the time being in force in the assessment of 
Indian Income-tax and arising from and ancil¬ 
lary or incidental to the business of electricity 
supply; 

(xii) contributions to Provident Fund, staff 
pension, gratuity and apprentice and other 
training schemes. 

(c) special appropriations sufiScient to cover_ 

(i) previous losses (that is to say excess of 
expenditure over income) which have arisen 
from the business of electricity supply to the 
extent in any year actually appropriated for the 
purpose in the books of the undertaking: 

(ii) all taxes on income and profits; 

(iii) instalments of written down amounts in 
respect of intangible assets and new capital 
issue expenses to the extent in any year actually 
appropriated for the purpose in the books of the 
undertaking; provided that the amounts so 
appropriated shall not exceed the amount found 
by dividing the written down cost of such assets 
by the number of complete years remaining 
before the next option of purchase under the 
licence arises; 

(iv) contributions to the contingency reserve 

computed as hereinafter set out; ' 

(v) contributions towards arrears of depre¬ 
ciation; 

(vi) other special appropriations permitted 
by the Provincial Government. 

(3) "debenture capital” means_ 

There is obviously a mistake in the priutinff 
of this clause in the Gazette of India, 1948 Extra- 
dated 10.9*1948, page 266. In the L. A. Bill No 54 of 
1947 relating to this Act and in the said Bill as amen- 
V Committee, this clause reads thus: 

(3) debenture capital* means capital raised against 
debentures or other instruments creating a charge or 
lien on the assets of the uffdertakiDg.”—A/d. 
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(4) "intangible assets” means- 

underwriter's commission and such prelimi¬ 
nary and promotional expenditure shown as a 
debit in the capital account of the undertaking, 
as bas fairly arisen in promoting the business of 
electricity supply excluding any amount paid on 
accouht of goodwill. 

(6) "ordinary capital” means— 

in tbe case of a company, the amount of ordi¬ 
nary capital paid up and attributable to tbe 
undertaking of tbe license; 

in other cases the net amount standing to 
the credit of the proprietor or proprietors’ 
account or accounts whether in capital, personal 
or any other account howsoever called and pro- 
perly attributable to the business of electricity 
supply. 

(G) "original cost” means in respect of any 
asset the sum of — 

(a) tbe cost of the asset to the licensee, includ¬ 
ing the cost of delivery and all charges properly 
incurred in erecting and bringing the asset into 
beneficial use, 

(b) interest charges on capital expenditure 
incurred from borrowed money and properly 
attributable to the asset up to the date of 
bringing it into use at a rate not exceeding 
average Reserve Bank rate ruling at that time 
plus one per cent. 

(o) a proper addition on account of supervi¬ 
sion not exceeding fifteen per centuvi of the cost 
referred to in sub-paragraph (a), 

so however that the original cost of any asset 
shall not in any case exceed the original cost at¬ 
tributed thereto in the books of the undertaking. 

(7) "Preference Capital" means— 

the amount of paid up capital attributable to 
the undertaking of tbe licensee, issued on such 
preferred terms as are sufficient to qualify it for 
such description. 

(8) "prescribed period” means_ 

in respect of each of the assets specified in the 
table appended to the Seventh Schedule, the 
number of years or period specified therein, in 
relation to such asset, running in each case from 
the beginning of the year of account next 
following that in which the particular asset 
became available for use in the business: 

Provided that, on the application of the 
licensee, tbe Provincial Government may vary 
the prescribed period in respect of any assets in 
use on the date when this Schedule oi mes into 
force if, having regard Jo the physical condition 
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of such assets tbe application of the table to 
such assets would be unreasonable. Any question 
arising out of tbe decision of tbe Provincial 
Government on any such application shall he 
referred to tbe Authority for arbitration. 

(9) "reasonable return” means— 

in respect of any year of account, the sum of 
the following : 

(a) the amount found by applying the stan. 
dard rate to the capital base at tbe end of that 
year; 

(h) the income derived from investments other 
than those made under paragraph iv of ibis 
Schedule; 

(c) an amount equal to one half of one per 
centum on any loans advanced by the Board 
under sub-para. (2) of paragraph l of the First 
Schedule. 

(10) "standard rate” means— 

5 per centum, 

(11) "written down cost” means— 

original cost less tbe amounts set aside or 

written off on account of depreciation in the 
hooks of the undertaking. 

THE SEVENTH SCHEDULE 

JSee section 68 and the Fifth and Eighth 

Schedules) 

Depreciation op Assets 

I. For the purposes of this Schedule— 

(a) "financial year” means the finandal year 
of tbe owner of the asset concerned. 

(b) "original cost” and "prescribed period" 
shall have the meanings respectively assigned 
to them in the Sixth Schedule. 

II. Save as provided in the Fourth and 
Sixth Schedules, the scale of depreciation appli¬ 
cable to the assets specified in the Table append¬ 
ed to this Sphedule in any financial year, and 
proportionately for any portion of a financial 
year, ehall he an allowance of such amount as 
would if made annually throughout the pro¬ 
scribed period and accumulated at compound 
interest at tbe rate of 4 per ccntim per annum 
produce by .the end of tbe presorib^ period an 
amount equal to 90 per centum of the original 
cost of the asset. 

(2) Such allowance ehall cease at the end of 
tbe prescribed period or when the asset oeasae to 
be used for tbe purposes of the undertakingi 
whichever is earlier: 
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DeBoriptlon of aeeet 


Number 
of years or 
period 


A. Land Owned under full title.Infinite 

B. Land held under lease— 

("aj for investment in the land . .. 


(h) for cost of clearfiDg site 


Assets purchased new— 

(a) Plant and machinery in generating stations, including plant foundations— 
0 hydro-electric. 

(ii) steam-electric.' 

(iii) diesel-electric ..... 


{b) Cooling towers and circulating water systems. 

(c) Hydraulic works forming part of a hydro-electric system .... 

including— 

(i) dams, spillways, weirs, canals, reinforced concrete flumes and 

syphones . 

(ii) reinforced concrete pipe-lines and surge tanks, steel*pipelines,'sluice 

gates, steel surge tanks, hydraulic control valves and other 
hydranlio works 

(d) Boildlngs and Civil engineering works of a permanent character,* not men¬ 

tioned above,— 

(i) offices and show-rooms » • . . 

(ii) containing thermo-electric generating plant *. * ’ *. * 

(iii) containing hydro-electric generating plant . ! ! ! ! 

(iv) temporary erections such as wooden stroolures . , . * * 

/ » m .. 

(t) Transformers, transformer kiosks, sub-station equipment and other fixed 
apparatus (including plant foundations)_ 

(i) transformers (including foundations) having a rating of 100 kilovolt 

amperes and over ..... 

(ii) others.'. *. ** 

(f) Switchgear, including cable connections . 

(g) Batteries. 

* \n\ cables, including joint boxes and disconnecting boxes . 

(2) Cable duct system.. 

(i) Overhead lines, including supports— • . . . 

(i) lines on steel or reinforced concrete suppotts, operating at nominal 

voltages higher than 13. 2 kilovolts ...... 

(ii) other lines on steel or reinforced concrete support • . . , 

, (iii) lines on wood supports ..... . . i 

(j) Meiers .. , . . 

(k) Self-propelled vehicles .... 

(l) Static machine tools ...,.***** 1 * 

(tn) Air-conditioning plant— ....... 

(0 static. 

(ii) portable .. 

(n) (i) Office furniture and fittings. . . ’ 

(u) Office equipment | 

(o) Apparatus let on hire,— 

(i) other than motors . .. 

(ii) motors I * ’ 


The period of the 
lease, or the 
period remain¬ 
ing unexpired 
on the assign¬ 
ment of the 
lease. 

The period of the 
lease remain¬ 
ing unexpired 
at the date of 
clearing the 
site. 

Thirty-five. 

Twenty five. 

Fifteen. 

Thirty 


One hunlred 


Forty. 


Fifty. 

Thirly. 

Thirt)*five, 

Five. 

Fifty, 


Thirty-five. 
Twenty-five. 
Twenty. 
Ten. 

Forty, 

Sixty, 


Thirty. 

Twenty-five. 

Twenty, 

Fifteen. 

Seven. 

Twenty, 

Fifteen. 

Seven. 

Twenty. 

Ten. 

Seven. 

Twen^. 
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Description of asset 

Number 
of years of 
period. 

D. Assets purchased second hand and assets not otlierwis© provided for in this Table , 

Such reasonable 
period as the 
Provincial 
Government 
determines in 
each case, ha¬ 
ving regard to 
the nature, 
age and con¬ 
dition of the 
asset at the 
time of its 
acquisition by 
the owner. 


THE EIGHTH SCHEDULE 
{See the First and Third Schedule?) 

l^^ole .—This Schedule is required in connection with 
the First and the Third Schedules in respect of the 
computation of the price of electricity at controlled 
Stations and Stations which are closed down under the 
Statute. 

Determination of Cost of Production 
OF Electricity at Generating Stations. 

1. For the purposes of the First and Third 
Schedules, the cost of production of electricity 
at a generating station shall be ascertained by 
calculating and taking into account the follow¬ 
ing costs, charges and allowances in respect of 
the year of account, namely:— 

(a) sums expended for fuel, oil, water and 
stores consumed, for salaries and wages, and any 
contribution by the licensee for pensions, provi¬ 
dent fund, super annuation and insurance of 
officers and servants, for repairs and mainten¬ 
ance and for renewals not chargeable to capital 
account; 

(b) sums paid in respect of the station for 
insurance and as rents, rates and taxes (includ¬ 
ing super-tax payable by the licensee as a com¬ 
pany but excluding other taxes on profits): 

(c) the proportion of management and gene¬ 
ral establishment charges properly attributable 
to the station ; 

(d) any other expenses on revenue account 
properly attributable to the station ; 

(e) interest on money properly expended for 
capital purposes (whether defrayed out of capital 
or revenue) and attributable to the station, abd 
interest on working capital properly attributable 
to the station and the production of electricity 
therein: 

Provided that for the purpose of ascertaining 
the principal on which interest is payable with¬ 
in the meaning of this clause, there shall be left 
out of account any part of principal on which 
interest is payable out of capital; 


(f) an allowance for depreciation of an 
amount determined in respect of the station in 
accordance with the provisions of paragraph VI 
of the Sixth Schedule. 

II. For the purposes of clause (e) of para¬ 
graph I, the rate of interest shall be — 

(a) on such part of the principal on which 
interest is payable within the meaning of the 
said clause as has been advanced on loan by the 
Board under paragraph I of the First Schedule, 
the actual rate charged by the Board plus one- 
half of one per centum per annum on the loan 
in the year of account; 

(b) on the balance of the said principal.— 

(i) where the licensee owning the station is a 
local authority, the average rate payable in the 
year of account on the money raised by that 
authority for the purposes of the station : 

(ii) in any other case, 5 per centum per 
anmm, 

THE NINTH SCHEDULE 
(See the First Schedule) 

NoM,—This Is required in connection with the com’ 
putation of the price of electricity at controlled stationa 
under first stations only. 

Allocation of Costs op Production 
AT Generating Stations 

I. For the purposes of this Schedule— 

(a) the average load Factor of a statiojj shall 
be expressed as a percentage, and shall be ascer¬ 
tained by multiplying the number of kilowatt- 
hours supplied from the station during the year 
of account by lOO, and dividing the product so 
obtained by the produot’of the average monthly 
maximum demand multiplied by the number of 
hours during which the station was in commis¬ 
sion in the year of account; • 

(b) the average monthly maximum demand 
shall be the arithmetical average of the monthly 
maximum demands on the station in those oaleo* 
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dar months during which the station was in 
commission in the year of account; 

(c) a station shall be deemed to be in com¬ 
mission when the whole or any portion of the 
plant in the station is generating electricity or is 
in readiness to generate electricity upon 
demand; 

(d) “cost of fuel” means the sums expended 
for fuel consumed plus the cost of any trans¬ 
port, handling, preparation or treatment incurred 
in connection with the delivery of fuel to the 
boiler hoppers, furnaces or engines and in con¬ 
nection with the disposal of the products or re¬ 
sidues of combustion, plus the proportion of 
salaries and wages and any contributions made 
by the owner of the station for pensions, provi¬ 
dent fund, superannuation and insurance of 
officers and servants properly attributable to 
such delivery or disposal, less any sums received 
from the sale of any products or residues of 
combustion; 

(e) “cost of oil, water and stores” means the 
sum^ expended for oil, water and stores consum¬ 
ed; 

(f) “cost of repairs, maintenance and rene- 
wala” means the sums expended for repairs and 
maintenance and for renewals not chargeable to 
capaital account, together with the proportion of 
salaries and wages and any contributions made 
by the owner of the station for pensions, provi¬ 
dent fund, superannuation and insurance of 
officers and servants properly attributable to re¬ 
pairs, maintenance and renewals; 

(g) “salaries and wages” means the sums ex¬ 
pended for salaries and wages and any contri¬ 
butions made by the owner of the station for 
pensions, provident fund, superannuation and 
insurance of officers and servants, less the pro¬ 
portion of suchsums properly attributable to the 
cost of fuel under clause (d) and to the cost of 
repairs, maintenance and renewals under clause 

(f). 

II. Of the costs of production of electricity at 
a generating station ascertained in accordance 
with the Eighth Schedule, the following costs, 


charges and allowances in respect of the year of 
account shall be allocated as “fixed costs”, 
namely:— 

(a) of the costs, charges and allowances set 
out in clause (a) of paragraph I of the said Sche¬ 
dule, portions calculated from the appropriate 
formulae set out in paragraph III; 

(b) the whole of the costs, charges and allow¬ 
ances set out in the remaining clauses of para¬ 
graph I of the said Schedule. 

III. The portion of the following costs, char¬ 
ges, and allowances to be allocated as fixed costa 
shall be ascertained from the formula hereinafter 
set out against each, namely:— 

100 

(a) cost of fuel..; 

100 + 12-8 L 

(h) cost of oil, water and stores . . . 

100 


100 + 9-66 L 
100 

(c) salaries and wages . . . — - ; 

100 + 0*38 L 

(d) cost of repairs, maintenance and renewals . « . • 

100 

100 + 0-0001 NL 

where— 

L=tbe average load factor of the station; 

N=the number of hours during which the station 

was in commission in the year of account. 

IV. The amount of the difference between the 
costs of production at a generating station as- 
certaited in accordance with the Eighth Sche¬ 
dule and the fixed costs in respect of the year of 
account determined in accordance with this Sche¬ 
dule shall be allocated as “running costs”. 

V. The foregoing provisions of this Schedule 
shall not apply in any case where it is agreed 
between the Board and the owner of the station 
that the circumstances or conditions of operation 
in the station, whether temporary or continuing, 
are such that the said provisions ought not rea- 
sonably to be applied; and in such case the allo¬ 
cation between fixed costs and running costs 
shall be made in such manner as the Board and 
the said owner may agree. 


Act No. LV of 1948 

The Indian Income-tax (Amendment) Act, 1948 

[Reed. G.-G.*9 assent on loth September 1948.] 

An Act fuYihev to ameTid the Indiun lucoiTie-tux Act, 1922* 


Whereas it is expedient further to amend 
the Indian Income-tax Act, 1922 (xi of 1922 ), for 
the purposes hereinafter appearing; 

For Statement of Objeota and Reasons, see 
Gazette of India, Fart Y, 4th September 1948. 

It is hereby enacted as follows:— 

1 . This Act may be called the Indian In- 
' ^hqrt. iitle, come-tax (Amendment) Act, 1948 . 


2. In sub-section (1) of section 15B of the 
Amendment of sec- Indian Income-tax Act, 

1922 (hereinafter referred 
to as the said Act), after 
the words “in respect of any sums paid by him” 
the words and figures “on or after the 1st day 
of April 1948” shall be inserted. 
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3. In sub. section of section 54 of the said 

Amendment of scc‘ Act, at the end of clause 

TwMhe word “or” shall 
be inserted, and after clause 
i^mjthe following clauses shall be inserted, 
namely;— 

''(n) of such particulars to the Reserve Bank 
of India as are required by that Bank to enable 
it to compile financial statistics of international 
investments and balance of payments; or 

(o) of such information as may be required 
by any officer or department of the Central 
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Government or of a Provincial Government for 
the purpose of investigation into the conduct 
and affairs of any public servant.” 

4. The Indian Income-tax (Amendment) 

Re-peal of Ordinance Ordinance, 1948 (xill of 
XIII of 1948. 1948), is herebj^ repealed. 

Note.— The Ordinance XIII of 1948 was promulgat¬ 
ed to correct an inadvertent error in the printing of the 
newly inserted S. 15B of the [D0ome*tax Aot. This Act 
replaces the Ordinance and also provides for the disolo* 
sure of information to the Reserve Bank of India to 
enable it to compile certain statistics of investments 
required to be furnished to the Internatiooai Monetarv 
Fund. 


Act No. LVI of 1948 

The Territorial Army Aot| 1948 

[Reed. G.-G.’s assent on loth September, 1948.] 

An Act to provide for the constitution of a Territorial Army, 

Whereas it is expedient to provide for the Constitution of 3. (1) There shall be 


constitution of a Territorial Army; 

Note. — For Siatement of Objects and Reasons, see 
Gazette of India, Part V, August 28,1948 This Aot pro- 
vides legal basis for raising the Territorial Army, The old 
Territorial Force Act, 1920 which is no longer suitable 
for the purpose in view of the changed constitution, is 
repealed. The present Act mertly lays down the broad 
principles on which the Territorial Army is to bo raised, 
leaving all administrative details eic., to bo provided 
for in rules and regulations. 

It is hereby enacted as follows:— 

Short title, extent (l) This Act may be 

and appheation. called the Territorial Army 
Act, 1948, * 

(2) extends to the whole of India and ap. 
plies to all classes of persons in the Territorial 
Army, wherever they may be. 

2. In this Act, unless there is anything re- 

Definitions. pugnant in the subject or 

context,— 

(a) “enrolled” means enrolled in the Ter- 
ritorial Army under the provisions of this Act; 

(h) “officer” means an officer of any of the 
two classes specified in section 6; 

(c) “non-commissioned officer” means a per- 
son holding a non-commissioned rank in the 
Territorial Army, and includes an acting non¬ 
commissioned officer; 

(d) “prescribed” means prescribed by rules 
made under this Act; 

(e) the expression “regular forces” means 
officers and other ranks who, by their com mis- 
sion, terms of enrolment or otherwise, are liable 
to render continuously for a term military service 
under the Indian Army Act, 1911 (vill of 1911); 
and 

(f) all words and expressions used herein 
and defined in the Indian Army Aot, 1911, and 
not hereinbefore defined, shall be deemed to have 
the meanings respectively attributed to them by 
that Act. 


the Territorial raised and maintained in 

the manner hereinafter pro¬ 
vided an army to be designated the Territorial 
Army. 

(2) The Central Government may oonstitnte 
such number of units of the Territorial Army as 
it thinks fit and may disband or reconstitute any 
unit BO constituted. 

Personnel of the 4. There shall be the fol- 
Territorial Army. lowing classes of persons in 
the Territorial Army, namely.— 

(a) officers; and 
(h) enrolled persons. 

5, Officers in the Territorial Army shall be of 

0fleers. the two following olaaaes, 

namely,— 

(a) officers holding commissions in the Ter¬ 
ritorial Army granted by the Governor-General 
with designations of rank corresponding to those 
of Indian commissioned officers; and 

(bj junior commissioned officers bolding com¬ 
missions in the Territorial Army granted by the 
Governor-General with designations of rank cor¬ 
responding to those of Viceroy’s commissioned 
officers, 

6, Any person domiciled in India may offer 
Persons eligible himself for enrolment in the 

for enrolment. Territorial Army, and may, 
if be satisfies the prescribed conditions be enroll¬ 
ed for such period and subject to snob conditions 
as may be prescribed. 

7, (l)'^o officer or enrolled person shall be 
Liability for mili- required to perform milita- 

tary service. ry service beyond the limits 

of India save under a general or special order of 
the Central Government. 

(2^ Subject to the provisions of sub seotion (Ih 
every officer or enrolled person sbail, aabjeot to 
suoh conditions as may be prescribed, be booni 
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to serve in any unit of the Territorial Army to 
which he is for the time being attached, and 
shall be subject to all the rules made under this 
Act in relation to such unit. 

(3) Every officer or enrolled person shall be 
liable to perform military service,— 

(a) when called out in the prescribed manner 
to act in support of the civil power or to provide 
essential guards; 

(h) when embodied in the prescribed manner 
for training or for supporting or supplementing 
the regular forces; and 

( c) when attached to any regular forces either 
at his own request or under the prescribed con¬ 
ditions. 

Note. ~ The role of the force will be (a) to provide 
a second line to, and a source of reinforcement for, 
the regular army; (b) to assist in internal defence 
duties in a national emergency; (c) to be responsible for 
antPaircraft and ooaBtaldefenceand(d)togiv6tbe youth 
of India an opportunity of training themselves to de* 
fend their country. 

8. Every person enrolled under this Act shall 

Discharge. be entitled to receive his 

discharge from the Territorial Army on the ex¬ 
piration of the period for which he was enrolled 
and any such person may, prior to the expira¬ 
tion of that period, be discharged from the said 
army by such authority and subject to such con¬ 
ditions as may be prescribed: 

Provided that no enrolled person who is for 
the time being engaged in military service under 
the provisions of this Act, shall be entitled to re¬ 
ceive his discharge before the termination of such 
service, ^ 

9. (l) Every officer when doing duty as such 

Application of the officer, and every enrolled 

/ndian Army Act, person when called out or 

embodied or attached to any 
regular forces, shall subject to such adaptations 
and modifications as may be made therein by 
the Central Government by notification in the 
official Gazette, be subject to the provisions of the 
Indian Army Act, 1911 (vin of 1911), and the 
rules or regulations made thereunder in the same 
manner and to the same extent as if such officer 
or enrolled person held the same rank in the re¬ 
gular forces as he holds for the time being in the 
Territorial Army. 

(2) When an offence punishable under the 
Indian Army Act, I9ii (vin of I91l), has been 
committed by any person whilst subject to that 
Act under the provisions of sub-section (1) such 
person may be taken into and kept in military 
custody and tried and punished for such offence 
as aforesaid in like manner as he might have 
been taken into and kept in military custody, 
tried and pnnished if he had continued to be so 
subject. 


10» In addition to, or in substitution for, any 
Summary trial and punishment or punishments 
punishment. to which he may be liable 

under the Indian Army Act. 1911 (viii of 1911), 
any enrolled person may be punished either by 
a criminal Court or summarily by order of the 
prescribed authority for any offence under that 
Act Of for the contravention of any of the pro¬ 
visions of this Act or of any rules made there, 
under with fine which may extend to one hundr¬ 
ed rupees to be recovered in such manner and 
by such authority as may be prescribed: 

Provided that no fine shall be summarily in¬ 
flicted by order of the prescribed authority in 


any case in which the accused claims to be tried 
by a criminal Court. 

11. No Court inferior to that of a Presidency 
Jurisdiction to try Magistrate or a Magistrate 

offences. Of the first class shall try 

any offence made punishable by or under this 
Act. 

12. Where an enrolled person is required by 
Presumption as to or in pursuance of any rule 

certain documents. made under this Act to 

attend at any place, a certificate purporting to 
be signed by the prescribed officer stating that 
the person so required to attend failed to do so 
in accordance with such requirement shall, 
without proof of the signature or appointment 
of such officer, be evidence of the matters stated 
therein. 


13. For the purposes of sections 128, 130 and 
Persons subject to i 3 i of the Code of Crimi- 

forces for certain 1898), all officers, non-com- 
purposes. missioned officers and other 

enrolled persona who have been attached to a 
unit shall be deemed to be officers, non-com¬ 
missioned officers and soldiers respectively of 
the regular forces. 


14. (1) The Central Government may make 

Power to make rules to carry out the pur- 

poses of this Act. 

( 2 ) In particular, and without prejudice to the 
generality of the foregoing power, such rules may— 

(a) prescribe the manner in which, the period 
for which and the conditions subject to which 
any person may be enrolled under this Act; 

(b) prescribe the manner in which and the 
conditions subject to which officers and enrolled 
persons may be called out for service, or embo¬ 
died for training or for supporting or for supple- 
menting the regular forces or attached to any 
regular forces; 

(c) prescribe preliminary and periodical mili¬ 
tary training, compulsory and voluntary, for 
any enrolled person and provide for the embodi¬ 
ment of any unit for that purpose; 

(d) define the manner in which and the con* 
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ditiong under which any enrolled person may be 
excused from training ; 

prescribe the authorities by which and 
the conditions subject to which enrolled persons 
may be discharged under section 8 ; 

(f) prescribe the authorities by which offences 
under this Act may be punished and the fine 
inflicted may be recovered; 


A. I. B. 

((}) prescribe the officers by whom certificates 
may be signed under section 12; 

(h) generally provide foe any other matter 
which under this Act is to be or may be pres¬ 
cribed. 

15. The Indian Territorial Force Act, 1920 

Bepeal of Act (XLVIII of 1920) is hereby 
XLVlll of 1920. repealed. 


Act No. LVII of 1948 

The Indian Navy (Discipline) Amendment Act, 1948 

[Reed. G.-G.’s assent on loth September 1948.] 

An Act to amend the Indian Navy (Discipline) Act, 1934, 


Whereas it is necessary to amend the 
Indian Navy (Discipline) Act, 1934 (xxxiv of 

1934), for the purpose hereinafter appearing ; 

Note. — For Statement of Objects and Reasons, see 
Gazette of India, Part V, 4th September 1948. 

It is hereby enacted as follows 

it This Act may be called the Indian Navy 
Short title. (Discipline) Amendment 

Act, 1948. 

2. In regulation 7 of section 58 of the Naval 

Amendment of section 58, Naval Discipline Act 
Discipline Act (29 and 30 Viet., - . f ’ 

c. 109) as set forth in the First 
Schedule to the Indian Navy (Dis^ *be birstoche- 
cipline) Act, 1934. dule to the 

Indian Navy (Discipline) Act, 1934 (xxxiv 


of 1934), for the words '*tbe president is a cap¬ 
tain,” the words “the president is a substantive 
or acting commander” shall be substituted. 

Note —Owing to the constitutional changes and the 
departure of a number of British Officers from the 
Indian Navy, it would be difficult to convene Oourts* 
martial with a Captain as President, as there were no 
Indian Officers of the rank of Captain (the highest sub* 
stantive rank achieved by them being lieutanant'comman* 
der) and that there would be very few British Officers 
of the substantive rank of Captain serving with the 
Royal Indian Navy. The amendment makes provision 
for substantive or acting Commanders being appointed 
as Presidents of Courts*martial. 

3. The Indian Navy (Discipline) Amendment 

Depeal of Ordi- Ordinance, 1948 (v of 1948) 
nance V of 1948. is hereby repealed. 


Act No. LVIII of 1948 

The Exchange of Prisoners Act, 1948 
[Reed. G..G.’8 assent on loth September 1948 .] 

An Act to provide, in pursuance of an agreement with Pakistan for the exchange of 
pusoners, for ike transfer of certain prisoners from India to Pakistan and 

the reception in India of certain prisoners from Pakistan, 


Whereas an agreement baa been reached 
between the Government of India and the 
Government of Pakistan for the exchange of 
certain classes of prisoners between the two 
countries; 

And whereas it is necessary to provide in 
pursuance of the said agreement for the transfer 
of certain prisoners from India to Pakistan and 

for the reception in India of certain prisoners 
from Pakistan. 

Note. — For Statement of Objects and Reasons, see 
Gazette of India, Part V, 4th September 1948. 

It is hereby enacted as follows 

Short title, extent (d) This Act may 

and commencement, be called the P^xchange of 
Prisoners Act, 1948. 

(2) It extends to the whole of India, 

2. In this Act, unless there is anything re- 
Definitions, pugnant in the subject or 

context,— 

(a) “prison” includes any subsidiary jail, 
judicial lock-up or police lock-up, and any place 


used for the custody of persons who are ordered 
to be detained under any law for the time being 
in force ; 

(h) "prisoner” means any person committed 
to custody in a prison on or before the -1st day 
of August, 1948 under the writ, warrant or order 
of any Court or authority other than a civil 
Court or Court-martial; 

(c) “the Provincial Government”, in relation 
to any Acceding State, means the Government 
of that State; 

(d) "transferable prisoner” means — 

( i) in the Province of East Punjab, any pri¬ 
soner who, being a Muslim, is willing to be 
transferred to Pakistan under the provisions of 
this Act, and 

(ii) in any other part of India, any prisoner 
of such category as the Central Government may 
specify by notification in the official Gazette 
who, being a Muslim, is willing to be transferred 
to Pakistan under the provisions of this Act. 
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3. The Provincial Government may issue a 

Issue of tvarrants warrant addressed to the 

for transfer of yri- officer in charge of a prison 

to deliver to the person 
presenting the warrant any transferable prisoner 
confined or detained in the prison, together with 
all the records relating to such prisoner and the 
personal effects taken from him at the time of 
his admission into the prison. 

4. Upon the presentation of a warrant issued 

Hemoval and deli- under sections, the officer 

Uer^j of vrisoners. ^ijarge of the prison shall 

forthwith comply with the warrant and obtain 
thereon the signature of the person to whom 
delivery of the prisoner, records and articles is 
made in pursuance of the warrant; and that 
person shall cause the prisoner, records and 
articles to be removed from the prison and deli¬ 
vered at such place, and to such authorised 
officer of Pakistan, as the Provincial Govern¬ 
ment may, by general or special order, specify 
in this behalf. 

5. Upon the delivery of custody of a prisoner 

Cesser of juris- officer of Pakistan in 

dictio7^ of Indian accordance with the provi- 

f C°urt3 

and authorities in India 
shall, save as otherwise provided in section 8 or 
for the purposes of that section, cease to have or 
exercise, in relation to the prisoner, any juris, 
diction in respect of the offence or other matter 

which was the cause of his confinement or deten- 
tion in the prison. 

6 . It shall be lawful for any officer of Pakis- 

Lau)fulness of to whom the custody 
custody and retaking of a prisoner is delivered 
wpoM escape. under the provisions of 

section 4 to receive and hold in custody such 
prisoner and to convey him out of India, and if 
the prisoner escapes from such custody within 
India he may be retaken as a person accused of 
an offence may be retaken upon an escape. 

7. Where a prisoner is or is to be transferred 

Transfer of re- Pakistan under the pro- 
cords relating to visions of this Act, the 
ti^nsferaUe pris- Provincial Government 

may requisition the record 
of any proceedings, including judicial proceed¬ 
ings, relating to that prisoner from any Court 
or office, and may direct that such record shall 
be sent to the Government of Pakistan or the 
Government of any Province in Pakistan. 

Prohibition of 8 . fIjNo person who has 
return to India of been transferred to Pakis- 
transferred pri- tan under the provisions of 

this Act shall return to 


soners. 


India except with the permission in writing of 
the Central Government. 

(2) If any person contravenes the provisions 
of sub-section (1)^ he shall be punishable with 
imprisonment for a term which may extend to 
three years and if, at the time of his transfer to 
Pakistan, he was undergoing a sentence of 
imprisonment in India, he shall further be 
sentenced to undergo the unexpired portion o£ 
such sentence without taking into account any 
period for which he may have been detained or 
confined in Pakistan after the transfer. 

(8) If at the time of his transfer to Pakistan, 
the person contravening the provisions of sub¬ 
section (l) was undergoing trial in any Court 
in India for any offence, he shall, without 
prejudice to the provisions of sub section 
be liable to be tried for such offence by the same 
or any other Court having jurisdiction : 

Provided that if such person has, before his 
return to India, been tried for the offence by a 
Court of competent jurisdiction in Pakistan and 
convicted or acquitted of the offence, he shall 
not be liable to be tried again for the same 
offence by any Court in India. 

9. (1) The Central Government may, by 
Reception in general or special order. 

India of prisoners specify the place or places 

transferred from at which, and the officer or 

akistan. ^ officers to whom, the 

custody of prisoners confined or detained in 
Pakistan is to be delivered in pursuance of the 
agreement reached in this behalf between the 
Government of India and the Government of 
Pakistan. 

(2) It shall be lawful for any such officer as 
aforesaid to receive and hold in custody any 
prisoner so delivered and to convey such 
prisoner to any prison in a Province of India for 
being dealt with in accordance with law; and 
if the prisoner escapes from such custody he 
may be retaken as a person accused of an offence 
against an Indian law may be retaken upon an 
escape. 

Repeal of Ordin- 10. flj The Exchange 
ance VI of 194:8, of Prisoners Ordinance 1948 
(vi of 1948) is hereby repealed, 

(2) The repeal by this Act of the said Ordin¬ 
ance shall not affect the previous operation 
thereof, and any order made, action taken, or 
thing done, in the exercise of any powers con¬ 
ferred by or under the said Ordinance shall for 
all purposes be deemed to have been made, taken 
or done in the exercise of powers conferred by 
this Act as if this Act had commenced on the 
20th day of April, 1948. 
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Act No. LIX of 1948. 

The Indian Cotton Cess (Amendment) Act, 1948 

[Reed. G.-G.’s assent on lOfch September, 1948.] 

An Act further to amend the Indian Cotton Cess Act, 1923, 


Whereas it is expedient further to amend 
the Indian Cotton Cess Act, 1923 (xiv of 1923), 
for the purposes hereinafter appearing; 

It is hereby enacted as follows :_ 

Note .— For Stfitement of Objects and Reasons, see 
Gazette of India, Part V, August 28, 1948. 

Short litU. 1 . This Aofc may be called 

the Indian Cotton Cess (Amendment) Act, 1948. 

2. In Bub-section (1) of section 3 of the 

Amendment of Indian Cotton Cess Act, 
^ Act XIV 1923 (XIV of 1923) (herein- 

■ after referred to as the 

said Act), for the words "two annas” and "six 
pies” the words ‘ four annas” and "one anna” 
shall be substituted respectively. 


Amendment of 
section 4, Act XIV 
of 1923, 


3. In section 4 of the 
said Act,— 


(a) for items (mii), (ix) and the follow, 

ing items shall be substituted, namely ;— 

‘V viii) nine persons nominated by the Central 
Government to represent the cotton growing 
industry, of whom two shall be nominated to 
represent the industry in Madras, two to re- 
present the industry in Bombay, two to re¬ 


present the industry in the United Provinces, 
two to represent the industry in the Central 
Provinces and Berar, and one to represent the 
industry in East Punjab; 

(ix) seven persons nominated respectively by 
the Governments of the following Acceding 
States, namely, Mysore, the United State of 
Gwalior, Indore and Malwa (Madhya Bharat), 
the United State of Rajasthan, the United St^te 
of Vindhya Pradesh, the Patiala and East 
Punjab States Union, the United State of 
Kathiawar (Saurashtra) and Baroda; and; ” and 
f6jitem (xi) shall be renumbered as item (x), 

4. In sub-seotion (2) of section 12 of the said 

Amendment of Act, after the words "in 
0 /India” the words "or for 

the improvement and de- 
velopment of the methods of growing, manu¬ 
facturing and marketing of Indian cotton” shall 
be inserted. 

Tiepeal of section 12A, S. Section 12A of the 
Act XIV of 2923, shall be 

omitted. 

Note. — S. 12A of Aot XIV of 1923 is now obsolete. 


ACT No. LX OF 1948 

The Resettlement of Displaced Persons (Land Acquisition) Aoti 1948 

[Reed. G.-G.’s assent on 20 th September 1948 .] 

An Act to provide for the speedy acquisition of land for the resettlement c 

displaced 


Whereas it is expedient to provide for the 

speedy acquisition of land for the resettlement 

of displaced persons and for matters incidental 
thereto; 

iVofc._For statement of Objects aud Reaaons, see 
Gazette of India, Part V, 11th September 1948. As is 
clear from the Preamble, the object of the Aot is to 
enable the Government to acquire land for the purpose 

of rehabilitation of displaced persons on a permanent 
basis. 

It is hereby enacted as follows;— 

1. (1) This Act may be called the Resettle. 
Short iitu, extent ment of Displaced Persons 
and commencement, (Land Acquisition) Act, 
1948. 

(2) It extends to the Chief Commissioners* 
Provinces of Delhi and Ajmer-Merwara, 
Definitions, 2. In this Aot— 

(a) "competent authority" means the Col- 
lector and includes any other person appointed 
by the Provincial Government, by notification 
in the official Gazette, to perform all or any of 

the functions of a competent authority under 
this Aot; 


persons. 

(h) "displaced person" means any person 
who, on account of the setting up of the Domi¬ 
nions of India and Pakistan, or on account of 
civil disturbances or fear of such disturbanoes in 
any area now forming part of Pakistan, baa been 
displaced from or has left bis place of residenoe 
in such area after the 1st day of March, 1947, 
and who has subsequently been residing in India; 
and 

(c) "land” includes benefits to arise out of 
land, and things attached to the earth or per¬ 
manently fastened to anything attached to the 
earth. 

8 . (l) Whenever it appears to the Provincial 

Notice of acq^tiisi’ Government that it is neoes- 
tton of land. gary or expedient to acquire 

speedily any land for the resettlement of dis¬ 
placed persons, a notification to that effect shall 
be published in the official Gazette stating the 
area and the boundaries of the land proposed to 
be acquired and the date on which such acquisi¬ 
tion will be made, and the competent authority 
shall cause public notice of the substance of 
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motifioation to be given at convenient places on 
or near the land to be acquired. 

{2} Nothing in sub-section (1) shall em¬ 
power the Provincial Government to acquire any 
land which is being used for the purpose of a 
school, orphanage or hospital or is being used 
exclusively for the purpose of religious wor¬ 
ship. 

4. As soon as may be after the publication of 

StfvicQ oti owtigy the notification under sec- 
or occupier affected tion 3, the competent autho. 
by notice of acgui- rj^y shall cause to be served 

by registered post on the 
owner of the land and also on the occupier in 
cases where the owner is not in occupation of 
the land or, where the person to be served is not 
readily traceable or the ownership of the land is 
in dispute, shall publish in the official Gazette, a 
notice stating the particulars specified in sub¬ 
section (1) of section 3. 

5. (1) When-a notice of acquisition is served 

Vesting and iaJc- or is published under aec- 

ing possession of tion 4, the land shall vest 

” ’ absolutely in the Provincial 

Government free from all encumbrances on the 
date the notice is so served or published in the 
official Gazette. 

(2) The competent authority may, at any 
time after the land has become so vested, pro¬ 
ceed to take possession thereof: 

Provided that such authority shall not take 
possession of any building or part of a building 
under this sub-section without giving to the 
occupier thereof at least forty-eight hours* notice 
of his intention so to do, or such longer notice 
as may be reasonably sufficient to enable such 
occupier to remove his movable property from 
such building without unnecessary inconveni¬ 


ence. 

6 . (1) Any person interested in any land 

Objection to ac- which has become vested in 

quisition. jjjq provincial Government 

under section 6 may, within one month from 
the vesting thereof, file his objection, if any, to 
the acquisition before the competent authority 
and such authority may, after making such 
enquiry as it think fit either dismiss the objec¬ 
tion or release the land in respect of which 
objection has been filed from acquisition. 

(2) If any land is released from acquisition 
under sub section (1), it ehall be deemed to 
revest in the person originally entitled thereto 
and any encumbrance, which may have been 
extinguished under Eeotion 5, shall revive. 

7. (1) Where any land has been acquired 

Method of deter- under this Act, there shall 

mining compensa- be paid compensation, the 

amount of which shall be 
determined in the manner and in accordance 


with the principles hereinafter set out, that is to 
say,— 

(a) where the amount of compensation can 
be fixed by agreement, it shall be paid in accor¬ 
dance with such agreement; 

(h) where no such agreement can be reached, 
the Provincial Government shall appoint as 
arbitrator a person qualified for appointment 
as a Judge of a High Court. 

(c) the Provincial Government may, in any 
particular case, nominate a person having expert 
knowledge as to the nature and condition of the 
land acquired to assist the arbitrator and where 
such nomination is made, the person to be com¬ 
pensated may also nominate an assessor for the 
said purpose; 

(d) at the commencement of the proceedings 
before the arbitrator, the Provincial Govern¬ 
ment and the person to be compensated shall 
state what in their respective opinions is a fair 
amount of compensation; 

(e) the arbitrator, in making bis award, shall 
have due regard to the provisions of sub-sec¬ 
tion (1) ot section 23 of the Land Acquisition 
Act, 1894 (I of 1694): 

Provided that the market-value referred to in 
clause first of sub-section ( 1) of section 23 of the 
said Act shall be deemed to be the market-value of 
such land on the date of publication of the notice 
under section 3, or on the first day of Septem¬ 
ber, 1939, with an addition of 40 per cent, which¬ 
ever is less : 

Provided further that where such land has 
been held by the owner thereof under a purchase 
made before the first day of April, 1948, but after 
the first day of September, 1939, by a registered 
document, or a decree for pre-emption between 
the aforesaid dates, the compensation shall be 
the price actually paid by the purchaser or the 
amount on payment of which he may have acqui¬ 
red the land in the decree for pre-emption as the 
case may be. 

(2) The arbitrator shall, in awarding any 
compensation under this section, apportion the 
amount thereof between such persons, if any, as 
may appear to him to be entitled thereto. 

(3) An appeal shall lie to the High Court 
from the award of the arbitrator appointed under 
this Act, and the decision of the High Court 
shall be final. 

(4) Save as provided in this section, nothing 
in any law for the time being in force shall apply 
to arbitrations under this section. 

8 . The compensation awarded shall be paid 
Payment of com- by the competent authority 
pensaiion. to the person entitled thereto 

according to the award ; 

Provided that nothing herein contained shall 
affect the liability of any person who may receive 
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the whole or any part of any compenaation 
awarded under this Act to pay the same to the 
person lawfully entitled thereto. 

9. The Provincial Government or the corn- 
power lo secure petent authority may, with a 

information. to determining the com¬ 

pensation payable under this Act, by order, require 
any person to furnish to such authority as may 
be specified in the order such information in his 
possession relating to the land that may be so 
specified. 

10. Subject to such rules as may be made by 
Disposal oj land, the Provincial Government, 

the competent authority may use or deal with 
any land acquired under the provisions of this 
Act in such manner and subject to such condi¬ 
tions as may appear to it to be expedient for the 
purpose of resettling displaced persons : 

Provided that no displaced person to whom 
any land has been allotted under the provisions 
of this section shall transfer such land to any 
other person except with the previous consent of 
the competent authority. 

11. Whoever wilfully obstructs any person in 

Penalties. lawfully taking possession of 

any land under this Act or refuses to furnish any 
information as required by section 9 shall be 
punishable with imprisonment which may extend 
to one month or with fine which may extend to 
fifty rupees or with both, 

12. No award or agreement under this Act 
Exemption from shall be chargeable with 

Haynp duty and fees, stamp duty, and no person 
claiming under any such award or agreement 
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shall be liable to pay any fee for a copy of the 
same. 

13. No suit, prosecution or other legal procee- 

Proiection for ding shall lie against any per- 

Q-ciion done in good gon for anything which is in 

good faith done or intended 
to be done in pursuance of this Act or any order 
made thereunder. 

14. (1) The Provincial Government may make 

Power to make rules to carry out the objects 

of this Act and for the guid¬ 
ance of officers in all matters connected with its 
enforcement. 

(2) In particular and without prejudice to the 
generality of the foregoing power, such rules may 
prescribe— 

(a) the manner in which land acquired under 
this Act may be used or dealt with;. 

(b) the procedure to be followed in arbitra- 
tions under this Act; 

(c) the principles to be followed in apportion¬ 
ing the costs of proceedings before the arbitrator 
and on appeal. 

15. (1) The Resettlement of Displaced Per- 

Pepeai of Ordi- sons (Land Acquisition) Or- 

nance XX of 1948. dinance, 1948 (XX of 1948) is 
hereby repealed. 

(2) Notwithstanding such repeal, anything 
done or any action taken in exercise of any power 
conferred by or under the said Ordinance shall 
be deemed to have been done or taken in exer¬ 
cise of the powers conferred by or under this 
Act, as if this Act had commenced on the 2nd day 
of August, 1948. 


Act No. LXI of 1948 

The Central Silk Board Act, 1948 

[Reed. G.-G.’s assent on 20 th September 1948.] 

An Act to provide for the development under Central control of the raro silk industry 

and for that purpose to establish a Central Silk Board. 


Whereas it is expedient to provide for tho 
development under Central control of the raw 
silk industry and for that purpose to establish a 
Central Silk Board; 

Note. — For Statement of Objects ami Rensong, see 
Gazette of India, Part V, April 10,1948 and for Report 
of Select Committee, see Gazette of India, Part V. Sod- 
tember 11, 1948. ^ 

It is hereby enacted as follows:_ 


1. (1) This Act may be 
called the Central Silk Board 


Short tilleand ex- 
tent. 

Act, 1948. 

(2) It extends to all the Provinces of India, 
and also to any Acceding State for which the 
Dominion Legislature has for the time being 

power to make laws as respects the development 
of the raw silk industry. 


2. It is hereby declared that it is expedient in the 
Declaration as to P“blio interest that the Cen. 


orpediency of Cen¬ 
tral Government's 
control. 


unless there is anything re¬ 
pugnant in the subject or 


tral Government should take 
under its control the develop¬ 
ment of the raw silk indu¬ 
stry. 

3. In this Act, 

Dfl/inifions. 

context,— 

(a) "Board" means the Central Silk Board 
constituted under this Act; 

(h) "charkha raw silk” means raw silk reeled 
from silk worm cocoons with the help of any 
instrument not worked by power; 

(c) "filature raw silk” means raw silk reeled 
from silk worm cocoons with the help of any 
instrument worked by power; 
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(d) “power” meane any form of energy which 
is mechanically transmitted and is not generated 
by human or animal agency, and includes elec¬ 
trical energy; 

(e) "prescribed” means prescribed by rules 
made under this Act; 

(f) "spun silk” means silk yarn spun from 
pierced or spoilt cocoons, flufif from cocoons, pie¬ 
ces of silk, noils, or other silk waste; 

(g) "Standing Committee” means the Stand¬ 
ing Committee of the Board constituted under 
^ub-section (2) oi section 6. 

4. (1) soon as may be after the com- 

Constitution of mencement of this Act, the 
the Board, Central Government shall, 

by notihcation in the official Gazette, constitute 
for the purposes of this Act a Board to be called 
the Central Silk Board. 

(2) The Board shall be a body corporate by 
the name aforesaid, having perpetual succession 
and a common seal, with power to acquire, hold 
^nd dispose of property, both movable and im¬ 
movable, and to contract, and shall by the said 
name sue and be sued. 

(S) The Board shall consist of the following 
members, namely ;— 

(a) the Minister in charge of Industry and 
Supply in the Central Government, who shall 
■ex officio be Chairman of the Board; 

(h) not more than three officials to be nomi¬ 
nated by the Central Government: 

(c) two persons elected by the members of 
the Central Legislature, from among themselves, 
in such manner as may be prescribed; 

(d) four persons to be nominated by the 
Government of Mysore, of whom one shall be a 
■representative of the filature raw silk industry 
and two shall be representatives of the rest of 
the sericulture industry; 

(e) two persons to be nominated by the Gov¬ 
ernment of Madras, of whom at least one shall 
be a non-official; 

(f) two persona to be nominated by the Gov¬ 
ernment of West Bengal, of whom at least one 
shall be a non-official; 

(g) one person to be nominated by the Govern¬ 
ment of Jammu and Kashmir; 

(h) one person to be nominated by each of 

the Governments of Assam, the Central Pro¬ 
vinces and Berar, the United Provinces, Bombay, 
and Bihar; • 

(i) not more than three persons to be nomi¬ 
nated by the Central Government to represent 
■(i) producers of raw silk, and (ii) areas other than 
the Provinces and States specified in clauses (d) 
to (h)', 

(i) five persona to be nominated by the 
Central Government, of whom one shall be a 
representative of the spun silk industry, one of 
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the silk throwing and twisting industry, and one 
of the silk weaving industry, and two shall be 
sericultural experts. 

(4:) The members of the Board shall receive 
from its funds such travelling and other allow¬ 
ances as may be prescribed. 

5. (1) li any Government other than the 

Power of the Central Government fails to 

Central Government make any nomination which 
in default of nomi- it is entitled to make under 

sub. section (3) ol section 4 
within the time prescribed in that behalf, the 
Central Government may make the nomination 
itself. 

(2) Where a member of the Board dies, 
resigns, is removed, ceases to reside in India, or 
becomes incapable of acting, the authority or 
body entitled to nominate the member under sub¬ 
section (3) of section 4 may nominate a person 
to fill the vacancy; and where such nomination 
is not made within the time prescribed in that 
behalf, the Central Government on its own 
initiative, may make the nomination itself. 

(3) No act done by the Board shall be ques- 
tioned on the ground merely of the existence of 
any vacancy in, or defect in the constitution of, 
the Board. 

6. (1) The Board shall elect from among its 

Vice-Chairman members a Vice-Chairman 
and Standing Com- who shall exercise such of 

the powers and perform 
such of the duties of the Chairman as may be 
prescribed or as may be delegated to him by the 
Chairman. 

(2) The Board may, in its discretion, consti¬ 
tute a Standing Committee for the purpose of 
exercising such of its powers and performing 
such of its duties as may be delegated by it, not 
being powers or duties the delegation of which 
is prohibited by rules made under this Act. 

(3) The Standing Committee shall consist of 
the Chairman, the Vice-Chairman, and five 
others elected by the Board from among its 
members. 

7. The Central Government shall, in consul- 

Secretary of the tation with the Board, ap- 

point a Secretary to the 
Board who shall, under the control and direction 
of the Board, exercise such powers and perform 
such duties as may be prescribed or as may be 
delegated to him by the Board or the Chairman. 

8. (1) It shall be the duty of the Board to 

Functions of the promote the development of 

the raw silk industry by 
such measures as it thinks fit. 

Without prejudice to the generality of the 
foregoing provision, the measures referred to 
therein may provide for — 
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(a) undertaking, assisting or encouraging 
scientiBc, technological and economic research ; 

(b) devising means for improved methods of 
mulberry cultivation rearing, developing and 
distributing healthy silkworm seeds, reeling of 
silkworm cocoons, improving the quality and 
production of raw silk, if necessary, by making 
it compulsory for all raw silk to be marketed 
only after the same has been tested and graded 
in properly equipped raw silk conditioning 
houses: 

(c) the supply of technical advice to filature 
and charkha reelers; 

(d) improving the marketing of raw silk; 

(e) the collection of statistics from such per¬ 
sons as may be prescribed. 

(3) It shall also be the duty of the Board_ 

(a) to advise the Central Government on all 
matters relating to the development of the raw 
silk industry, including the import and export of 
raw silk; 

(b) to submit to the Central Government and 
such other authorities as may be prescribed half- 
yearly reports on its activities and the working 
of this Act; 

(c) to prepare and furnish such other reports 
relating to the raw silk industry as may be 
required by the Central Government from time 
to time. 

The functions of the Board would be to advise 
Government generally on matters relating to Silk, e. g., 
on import, export and tariff policy; to supervise the ex¬ 
pansion of tbe Silk industry; and to improve the quality 
standards of the industry and the processing of cocoons 
and by'productd. 

9. (1) The Central Government shall from 

Funds oj the time to time make grants 
^oard. to Board of such sums 

as the Central Government may consider neces¬ 
sary for enabling the Board to exercise its powers 
and discharge its duties under this Act. 

(2) The funds of the Board shall be kept in 
such bank, or invested in such manner, as may 
be prescribed, and shall be expended by the 
Board only in the performance of its functions 
under this Act or for meeting such expenses as 
are authorised by this Act or by rules made 
thereunder. 


(2) The said duty of excise shall be payable 
by tbe reelers of filature raw silk or spun silk 
and shall be paid by them to the Board within 
one month from the date of the receipt of the 
notice of demand from the Board in that behalf. 

(3) The said duty of excise may be recovered 
as if it were an arrear of land revenue. 

(4) For the purpose of enabling the Board to 
assess the amount of tbe duty of excise payable 
under this section by the reelers of filature raw 
silk or spun silk, 

(a) the Board shall, by notification in the 
official Gazette, fix the period in respect of which 
assessments shall be made, and 

(h) every reeler of filature raw silk or spun 
silk shall furnish to the Board within the pres¬ 
cribed time a return specifying the total amount 
of filature raw silk or spun silk reeled during 
such period. 

(5) If any reeler of filature raw silk or spun 
silk fails to furnish such return within the pres¬ 
cribed time or furnishes a return which the 
Board has reason to believe to be incorrect or 
defective, the Board may assess the amount pay. 
able by such reeler in such manner as may be 
prescribed. 

(6) Any reeler feeling himself aggrieved by 
an assessment made under this section may, 
within three months of the receipt of the notice 
under sub-section (2), apply to the District Judge 
or such other civil judicial officer as may be 
prescribed, for the cancellation or modification 
of the assessment; and such District Judge or 
judicial officer shall, after giving tbe Board an 
opportunity of being heard, pass such order as 
he thinks proper; and such order shall be final. 

Note, —The Aot coDfines imposition of cess to filature 
raw silk aud spun silk, thus exempting obarka raw silk 
from tbe levy. 

11. (1) All acts of the Board shall be subject 

Control by the to the control of the Central 
CcntralQovernmeni. Government which may 

cancel, suspend or modify as it thinks fit any 
action taken, or order passed, by tbe Board. 

(2) The records of tbe Board shall be open to 
inspection at all reasonable times by any officer 
authorised in this behalf by the Central Govern¬ 
ment. 


10. (1) With effect from such date as the 
ImpoHtion of cess Central Government may, 
on certain kinds of by notification in the official 

Gazette appoint, there shall 
be levied, and collected as a cess for the purposes 
of this Act a duty of excise on all filature raw 
silk, and on all spun silk, reeled in the terri- 
tories to which this Act for the time being 
extends at sueh rate as the Central Government 
may, by notification in the official Gazette, from 
time to time fix. 


12. (l) The Board shall keep such accounts, 

of the and in such manner and 
Board. • form, as may be prescribed, 

in respect of all moneys received and expended 
by it. 

(2) The Board shall cause the accounts to be 
audited annually by auditors appointed by the 
Central Government, and the auditors shall have 
the power to disallow any item of expenditure 
which in their opinion has not been properly 
incurred for the purposes of this Act 
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(3) The Cenbral Government may, on the 
application of the Board, allow any item of 
expenditure disallowed by the auditors under 
sub-section (2), 

Power of Central 13. ( Jtj The Central 
Government to make Government may, by notifi- 

cation in the Official Gazette, 
make rules to carry out the purposes of this Act. 

(2) In particular and without prejudice to the 
generality of the foregoing power, such rules 
may provide for— 

(a) the procedure to be followed at meetings 
of the Board or Standing Committee; 

(hj the election of the Vice-Chairman of the 
Board; and the delegation to the Standing Com¬ 
mittee, to the Vice-Chairman, or to members or 
officers of the Board, of any of the powers and 
duties of the Board under this Act; 

(c) the staff to be employed by the Board; 

(d) the pay, allowances, leave and other con- 
ditions of service of officers and servants of the 
Board; 

(e) the travelling and other allowances of the 
members of the Board; 

(f) the establishment and maintenance of 
offices by the Board; 

(g) the term of office of members of the 
Board, and the circumstances in which, and the 
authority by which, they may be'removed; 

(h) the quorum at meetings of the Board or 
Standing Committee; 

(i) the maintenance by the Board or Standing 
Committee of records of its business and the 
submission of copies thereof to the Central 
Government; 

(j) the purposes for which the funds of the 
Board may be expended; 

(h) the maintenance of the accounts of the 
income and expenditure of the Board and the 
audit of such accounts; 

(1) the preparation of annual estimates of the 
income and expenditure of the Board; 
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(m) the deposit of the funds of the Board in 
banks and the investment of such funds; 

(n) the registers and other records to be 
maintained by the Board or Standing Committee; 

(o) the manner in which raw silk shall be 
graded and marketed; 

(p) any other matter which is to be or may 
be prescribed under this Act. 

Penalties. person_ 

(a) in any return to be furnished under this 
Act makes any statement which is false and 
which he knows to be false or does not believe to 
be true, or 

(h) obstructs any officer of the Board in the 
exercise of any power conferred, or the discharge 

of any duty imposed, on him by or under this 
Act, or 

(c) having the control or custody of any 
account book or other record, fails to produce 
such book or record when required so to do under 
this Act, he shall be punishable with imprison¬ 
ment for a term which may extend to one year, 

or with fine which may extend to one thousand 
rupees, or with both. 

13. No prosecution for any offence punishable 
Prosecution to be under this Act shall be 
with consent of instituted except by or 

With the consent of, the 

Central Government. 

16. No suit, prosecution or other legal pro- 
Bar of legal pro- ceeding shall lie against the 

ceedings. Board, or any member or 

officer of the Board, for anything in good faith 
done or intended to be done under this Act. 

17. Until such time as the Board is constituted 
Temp ovary under section 4 , the Central 

^tralGovernment!’'' Government may, notwith- 

. .V. , , . fi-oy thing contained 

in this Act, exercise any of the powers conferred 

or discharge any of the duties imposed, bv this 
Act upon the Board, 


Act No. LXII op 1948 

The Reserye Bank (Transfer to Public Ownership) Act, 1948 

[Eecd. G.-G’s. assent on 23rd September ms,] 

An. Act io bring the share capital of the Reserve Bank of India into public ownershin 
and to make consequential amendments in the Reserve Bank of India Act 1934 

A « IL __n*_jl_t« ^ * * 


Whereas it is expedient to bring the share 
capital of the Reserve Bank of India into public 
ownership, to make provisions with respect to 
the relations between the Central Government 
and the Bank and to make consequential amend¬ 
ments in the Reserve Bank of India Act, 1934 

(li of 1934); 

It is hereby enacted as follows :_ 

For Statement of Objeots and Reasons, gee 
Gazette of India, August 14,1948. The Act implements 


G()vernment*s policy that the Reserve Bank, till now a 
privately owned institution under a special Act, should 
function as a state-owned institution to enable the 
Government to extend the activities of the Bank towards 
ensuring greater co-ordination of monetary, economic 
fiDdfioaDCial policies of the Government* 

1 . This Act may be called the Reserve Bank 
Short title, (Transfer to Public Ownership) 

Definitions, 2. In this Act,— 

(a) appointed day” means such day as the 
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Central Government may, by notification in the 
official Gazette, appoint; 

lb) “Bank” means the Reserve Bank of 
India as constituted by the principal Act; and 
(c) “principal Act” means the Reserve Bank 
of India Act, 1934 (li of 1934). 

Transfer of hank 3. (1) On the appointed 

shares. day _ 

(a) all shares in the capital of the Bank shall 
by virtue of this Act be deemed to be transfer, 
red free of all trusts, liabilities and encumbr¬ 
ances to the Central Government: and 

(b) as full compensation therefor, the Central 
Government shall issue to every person who, 
immediately before the appointed day, ie register¬ 
ed as the holder of any such shares, an amount 
calculated at the rate of one hundred and 
eighteen rupees and ten annas per share, in 
promissory notes of the Central Government 
bearing interest at the rate of three per centum 
per annum repayable at par on such date as 
may be specified in this behalf by the Central 
Government : 

Provided that where the amount so calculated 
is not an exact multiple of one hundred rupees 
the amount in excess of the nearest lower multi¬ 
ple of one hundred rupees shall be paid by 
cheque drawn on the Bank: 

Provided further that in respect of any share 
obtained at par from the Central Government 
by any Director of the Bank in pursuance of 
sub-section (8) of section 4 of the principal Act 
as in force immediately before the appointed 
day, the said amount shall be calulated at the 
rate of one hundred rupees per share. 

(2) Notwithstanding the transfer of shares 
effected by this section any shareholder who, 
immediately before the appointed day, is entitled 
to payment of dividend on the shares held 
by him shall be entitled to receive from the 
Bank — 

(a) all dividends accruing due on his shares 
in respect of the year ending on the 30th day of 
June 1948, or any preceding year remaining un- 
paid on the appointed day; 

(h) dividends calculated at the rate of four 
rupees per annum per share in respect of the 
period from the ist day of July 1948, to the ap- 
pointed day. 

Section provides for compulsory transfers 
by law of all privately owned shares of the Bank to the 
Government. 

4. On the appointed day any person who 
Vacation of office immediately before that day 
by existing office was holding oflfice as a Direc- 

tor of the Central Board 
otherwise than as Governor or Deputy Governor 
or as a memberjif a Local Board of the Bank 
shall vacate his office, and the Central Board 


and the Local Boards of the Bank shall there¬ 
after be constituted in the manner prescibed by 
sections 8 and 9 of the principal Act as amend- 
ed by this Act. 

5. Pending the constitution of the Central 

Interim arrange- Board under section 8 of the 

principal Act as amended 
by this Act, the Governor of the Bank, or in his 
absence a Deputy Governor of the Bank duly 
nominated by him in this behalf, may, subject 
to such restrictions and conditions as may from 
time to time be imposed by the Central Govern- 
meat, exercise all powers, and do all acts and 
things which may be exercised or done by the 
Bank. 

6. (1) The Central Government may, by 

Rule-making potcer, notification in the official 

Gazette, make rules for the purpose of giving 
effect to the objects of this Act. 

(2j In particular and without prejudice to 
the generality of the foregoing power, such rules 
may provide— 

(a) for the manner in which and the autho¬ 
rity by which compensation shall be paid under 
section 3; and 

(h) for the determination of persons to whom 
compenasation is so payable. 

Note.-^ Power is given to the Central Government to 
laydown infer ufia, the'^manner in which claims for 
compensation payable may be made and in case of 
doubt, tbe persons to whom payment U to be made. 

7. As from the appointed day, the Reserve 

Amendrnents to Bank of India Act, 1934 (II 

Act II of 1934, of 1934), shall be amended 

in the manner directed in the Schedule to this 
Act. 

THE SCHEDULE 

(Sec section 7) 

Ainendments to the Reserve Bank of India 

Act, 193d:, 

Section 2.—In clause (d), omit ‘‘silver”. 

Chapter II, — In the heading for “SHARE 
Capital” substitute “Capital”. 

For section 4 substitute the following, 

namely:— 

Capital of the “4. The capital of the 

Bank shall be five crores of 

rupees”. 

Omit section 6. 

For section 7 substitute the following, 

namely :— 

“7. (1) The Central Government may from time 

Management* to time give such directions 
to the Bank as it may, after consultation with the 
Governor of the Bank, consider necessary in the 
public interest. 

(2) Subject to any such directions, the 

general superintendence and direction of the 
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affairs and business of the Bank shall be entrus¬ 
ted to a Central Board of Directors ■which may 
exercise all powers and do all acts and things 
which may be exercised or done by the Bank. 

(S) Save as otherwise provided in regulations 
made by the Central Board, the Governor shall 
'have full powers to transact all the business of the 
Bank which may be transacted by the Central 
Board”. 

Section 8.— 

("ij for sub section (l) substitute the follow¬ 
ing, namely :— 

‘YiJ The Central Board shall consist of the 
following directors, namely :— 

(a) a Governor and two Deputy Governors 
to be appointed by the Central Government: 

(h) four Directors to be nominated by the 
Central Government, one from each of the four 
Jjocal Boards as constituted by section 9 ; 

(c) six Directors to be nominated by the 
Central Government; and 

(d) one Government official to be nominated 
by the Central Government.” ; 

( a) for the second paragraph of sub-section (4) 
substitute the following, namely ;— 

”A Director nominated under clause (c) of 
flub-section (1) shall, subject to the provisions 
of sub-section (6), hold office for a period of 
four years.” ; 

(iii) after sub-section (6), the following sub- 
sections shall be added, namely :— 

*'(6) Out of the six Directors first nominated 
under clause (c) of sub-section fij, two shall 
retire at the end of one year, two at the end of 
two years and the last two at the end of three 
years, the Directors so to retire being determin¬ 
ed by lot. 

(7) A retiring Director'Shall be eligible for 
re-nomination”. 

For section 9 substitute the following, 
uamely ;— 

”9. (1) A. Local Board shall be constituted 

Local Boards^ for each of the four areas 
their constitution specified in the First Schedule 
and functions. shall consist of five 

members to be appointed by the Central Gov¬ 
ernment to represent, as far as possible, ter¬ 
ritorial and economic interests and the interests 
of co-operative and indigenous banks. 

(2) The members of the Local Board shall 
elect from amongst themselves one person to be 
the chairman of the Board. 

(3) The members of the Local Board shall 
hold office for a term of four years and shall be 
eligible for re-appointment. 

(4) A Local Board shall advise the Central 
Board on such matters as may be generally or 
apecifically referred to it and shall perform such 
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duties as the Central Board may delegate 
to it.” 

Section 11.— 

(i) in sub-section (l) for “nominated or 
elected”, substitute “other” and omit the proviso; 

(a) for sub-section (2) substitute the follow- 
ing, namely :—■ 

**(2) A Director nominated under clause (b) 
or clause (c) of sub-section (1) ot sections 
shall cease to hold office if without leave from 
the Central Board he absents himself from three 
consecutive meetings of the Board convened under 
sub-section (1) of section 13,”; 

(iii) in sub-section (S) the words “appoint¬ 
ment” and “or election” in two places shall ha 
omitted. 

Note, — Amendment to Ss. 8 and 9, provides for 
constitution of the Central and Local Boards of the 
Reserve Bank under State ownership. The period for 
which Directors and members of Local Boards hold 
office is reduced to four years. 

Section 12.— ' 

(i) omit sub-section (2.) ; 

(ii) in sub-section (3), omit the words 
“otherwise than by the occurrance of a vacancy 
in the office of a Director elected by the Local 
Board”, and the word “qualified”, and for the 
word “elected” substitute the word “other” ; 

(iii) in sub-section (4), for the words com¬ 
mencing with “in the case of a nominated 
Director” and ending with the words “for the 
election of members of a Local Board” sub¬ 
stitute the words “by the Central Government” ; 

(iv) in sub-section (5)^ omit “or elected” and 
“subject to the proviso contained in sub¬ 
section (4)", 

Omit sections 14, 15 and 16. 

In clause (3) of section 17,— 

(i) in sub-clause (a)t for the word “sterling” 
substitute the words “foreign exchange”; 

(ii) in sub-clause (h), for the words “the 
United Kingdom” substitute the words “any 
country outside India which is a member of the 
International Monetary Fund” ; 

(iii) omit sub-clause (c). 

Section 18.— 

(i) in the first paragraph, omit the words “or, 
where the powers and functions of the Central 
Board under this section have been delegated 
to a committee of the Central Board or to the 
Governor, in the opinion of such Comrnittee or 
of the Governor, as the case may be,”; 

(ii) in clause (2) for the word “sterling” 
substitute the words “foreign exchange”; and 

(iii) omit the proviso. 

Section 24.—After the words “denominational 
values of” insert the words "two rupees,”. 

Section 33.— 

(i)ln sub-sections (l) and (2)tioti]iQ word 
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"sterling securities’* substitute the words "foreign 
securities" ; 

(ii) for sub.section substitute the follow¬ 
ing. namely:— 

‘Ydj For the purposes of this section, the 
foreign securities which may be held as part of 
the assets shall be securities of the following 
kinds payable in the currency of any foreign 
country which is a member of the International 
Monetary Fund, namely :— 

{a) balances at the credit of the Issue Depart¬ 
ment with the bank which is the principal cur¬ 
rency authority of that foreign country, or, if 
there is no such bank, with any bank incorpo¬ 
rated in that foreign country; 

{h) bills of exchange bearing two or more 
good signatures and drawn on and payable at 
any place in that foreign country and having a 
maturity not exceeding ninety days; and 

(c) Government securitiesi of that foreign 
country maturing within five years.” 

IVo/e. <— In view of India’s membership of the Inter¬ 
national Monetary Fund and the amendment of sections 
40 and 41, the existing provision requiring the Bank to 
hold sterling securities and no other foreign securities 
as part of the Issue Department reserves against the 
liability for notes issued has become anomalous. These 
amendments will enable the Bank to bold, besides 
sterling, certain other foreign currency assets both in 
the Issue and Banking Departments. 

Omit section 35. 

Section 89.—In sub-section (2) for the word 
*'five” substitute the word "two”. 

For section 47, substitute the following, name- 

ly 

"47. After making provision for bad and 

Allocation of sur-. doubtful debts, depreciation 
•profxts. in assets, contributions to 

staff and superannuation funds and such other 
contingencies as are usually provided for by 
bankers, the balance of the profits shall be paid 
to the Central Government.** 

Section 48.—Omit the proviso to sub-section 
(l) and omit sub-section (2). 

For section 50 substitute the following, name¬ 
ly 

"60. (1) Not less than two auditors shall be 

Auditors. appointed, and their re¬ 

muneration fixed, by the Central Government. 

(2) The auditors shall hold office for such 
-term not exceeding one year as the Central Gov¬ 


ernment may fix while appointing them, and: 
shall be eligible for re-appointment.” 

Section 61. — Omit the words “or such audi¬ 
tors as it thinks fit.*’ 

Section 62. — In sub-section (2)^ omit the. 
words “to the shareholders or,” "as the case may 
be” and "Any such report made to the share, 
holders shall be read, together with the report of 
the Central Board, at the annual general meeting,** 

Section 53.—Omit sub-section (3). 

Omit sections 55 and 66. 

Section 57.—Omit sub-section (2), 

Section 58—In sub-section (2)^ omit clauses 
(a) to (e) inclusive. 

For the First Schedule substitute the follow¬ 
ing, namely:— 

“THE FIRST SCHEDULE. 

(See section 9) 

1. THE WESTERN AREA shall consist of 
the Province of Bombay, the Central Provinces 
and Berar, Hyderabad, Baroda, Kutch, the 
United State of Kathiawar (Saurashtra), Kolha¬ 
pur, the United State of Gwalior, Indore and 
Malwa (Madhya Bharat), Bhopal, the Acceding 
States administered by the Government of Bom¬ 
bay and the Acceding States administered by 
the Government of the Central Provinces and 
] p6 rBr 

2. THE EASTERN AREA shaU consist of 
West Bengal, Bihar, Orissa, Assam, the Anda¬ 
man and Nicobar Islands, Manipur, Gooch Behatt 
Tripura, Mayurbhanj, the United State of Vin- 
dhya Pradesh, the Khasi States, the Acceding. 
States administered by the Government of Bibar 
and the Acceding States administered by the 
Government of Orissa. 

3. THE NORTHERN AREA shall consist 
of the United Provinces, East Punjab, Delhi, 
Ajmer-Merwara, Panth Piploda, Kashmir, Hima¬ 
chal Pradesh, Patiala and the East Punjab Stat^ 
Union, Bilaspur, Tehri-Garhwal, Rampur, Bans- 
ras, the United State of Rajasthan, the United 
State of Matsya, Jaisalmer, * Jodhpur, Bikaner, 
Jaipur, and the Acceding States administered by 
the Government of East Punjab, 

4. THE SOUTHERN AREA shall conaat 
of the Province of Madras, Ooorg, Mysore, 
Cochin, Travancore, Sandur and the Acceding. 
States administered by the Government of Mad«~ 
ras. 

Omit the Fourth Schedule. 
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Act No. LXIII of 1948 

The Factories Act, 1948 

[Reed. G.-G.’s assent on 23rd September 1948,] 

An Act to consolidate and amend the law regulating labour in factories. 


Whekeas it ia expedient to consolidate and 
amend the law regulating labour in factories; 

It is hereby enacted as follows:— 

CHAPTER I 

PfiELIMINARY 

Short title, extent 1. (l) This Act may be 
and commencement, called the Factories Act, 1948. 

(3) It extends to all the Provinces of India 
and shall extend to such Acceding States as, by 
their Instruments of Accession, have accepted 
the subject matter of this Act as a matter with 
respect to which the Dominion Legislature may 
make laws for such States. 

(3) It shall come into force on the 1st day of 

April 1949. 

Note. — The existing Act of 1934 has gone through 
amendments in piece-meal fashion, whenever need and 
urgency of the matter required it. But the frame-work 
of the Act remained unchanged. Provisions of the Act 
and the protection afforded by it to the workers, do 
not extend to the large mass of workers employed in 
work-places not covered by the Act. The present Act 
radically overhauls the Factories law. The present Act 
differs essentially from the existing Act of 1934, The 
scope of the definition of “factory^' is extended so as to 
include several undertakings excluded by the Act of 
1934. The distinction between seasonal and perennial 
lactones has been done away with. The Act of 1934 
leaves too much to the rule-making powers of the Pro- 
vincial Government. This defect is remedied by this 
Act. The new Act has lightened the burden on the 
Inspectors put on them by the Act of 1934, in that it 
leaves important and complex points to their discretion 
placing heavy responsibility on them. Difficulties ex¬ 
perienced in the administration of the Act of 1934 
relating to the hours of employment, holidays with 
pay, etc., have been met by the new Act. For fuller 
Statement of Objects and Reasons, see Gazette of India 
Part y, December 13, 1947; Eor the Report of the 

21 1948 Gazette of India Part V, August, 

. ’^^t^rvreiation. g. In this Act. unless there 

la anything repugnant in the subject or con¬ 

text,— 

(a) adult*’ meana a person who has com¬ 
pleted his eighteenth year of age; 

Note. — Age limit has been increased from 17 to 1ft 
years. 

(h) "adolescent” means a person who has 
completed his fifteenth year of age but has not 
completed his eighteenth year; 

(c) ‘‘child” means a person who has not com- 

plOtdQ i}19 Df 16611 th yoftr of &§6| 

(d) young person” means a person who is 
either a child or an adolescent; 

(e) "day” meana a period of twenty-four 
hours beginning at midnight; 

(f) "week” means a period of seven days 
beginning at midnight on Saturday night or such 
other night as may be approved in writing for a 


particular area by the Chief Inspector of Fac¬ 
tories, 

(o) "power” means electrical energy, or any 
other form of energy which is mechanically 
transmitted and is not generated by human or 
animal agency; 

(h) 'prime mover” means any engine, motor 
or other appliance which generates or otherwise 
provides power; 

(i) "transmission machinery” means any shaft, 
wheel, drum, pulley, system of pulleys, couplicgl 
clutch, driving belt or other appliance or device 
by which the motion of a prime mover is trans¬ 
mitted to or received by any machinery or 
appliance; 

(j) "machinery” includes prime movers, trans¬ 
mission machinery and all other appliances 
whereby power is generated, transformed, trans¬ 
mitted or applied; 

Note. — Definition now includes also priire movers 
and transmission machinery. 

(k) “manufacturing process” means any pro- 
cess for— 

(i) making, altering, repairing, ornamenting 
finishing, packing, oiling, washing, cleaning* 
breaking up, demolishing, or otherwise treating 
or adapting any article or substance with a view 
to its use, sale, transport, delivery or disposal, or 

(ii) pumping oil, water or sewage, or 

(Hi) generating, transforming or transmitting 
power; or 

(iv) printing by letterpress, lithography, photo¬ 
gravure or other similar work or book, binding 
which is: carried on by way of trade or for pur-* 

poses of gain, or incidentally to another business 
BO carried on; or 

— Printing and shipbuilding are included in 
“manufacturing process.” 

(y) constructing, reconstructing, repairing, re¬ 
fitting,^ finishing or breaking up ships or vessels; 

(l) ‘worker” means a person employed, direct¬ 
ly or through any agency, whether for wages or 
not, in any manufacturing process, or in cleaning 
any part of the machinery or premises used for 
a manufacturing process, or in any other kind 
of work incidental to, or connected with, the 
manufacturing process, or the subject of the 
manufacturing process; 

(m) “factory” means any premises including 
the precincts thereof— 

(i) whereon ten or more workers are working, 
or were working on any day of the preceding 
twelve months, and in any part of which a manu¬ 
facturing process is being carried on with the aid 
of power, or is ordinarily so carried on, or 

(ii) whereon twenty or more workers are 
working, or were working on any day of the 
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preceding twelve months, and in any part of 
which a manufacturing process is being carried 
on without the aid of power, or is ordinarily so 
carried on,— 

but does not include a mine subject to the 

operation of the Indian Mines Act, 1923 (IV of 

1923), or a railway running shed; 

2^ote. — “Factory” now covers those establishments 
which employ ten or more persons everyday. 

(n) “occupier’* of a factory means the person 
who has ultimate control over the affairs of 
the factory, and where the said affairs are en¬ 
trusted to a managing agent, such agent shall 
be deemed to be the occupier of the factory; 

(o) “managing agent” has the meaning assigned 
to it in the Indian Companies Act, 1913 (vii of 
1913); 

(p) "prescribed” means prescribed by rules 
made by the Provincial Government under this 
Act; 

(q) "Provincial Government” includes the 
Government of an Acceding State to which 
this Act applies and all references to a province 
shall be construed as references also to an 
Acceding State; 

(r) where work of the same kind is carried 
out by two or more sets of workers working 
during different periods of the day, each of such 
sets is called a "relay” and each of such periods 
is called a "shift”. 

3. In this Act references to time of day are 
References to iiws references to Indian Stand- 

of day. ard Time, being five and 

a half hours ahead of Greenwich Mean Time : 

^ Provided that for any area in which Indian 
Standard Time is not ordinarily observed the 
Provincial Government may make rules— 

(a) specifying the area, 

(h) defining the local mean time ordinarily 
observed therein, and 

(c) permitting such time to be observed in 
all or any of the factories situated in the area. 

4. The Provincial Government may, by order 
Power to declare inwriting, direct that differ- 

departments to be ent departments Or branches 
separate factories. specified factory shall 

be treated as separate factories for all or any 
of the purposes of this Act. 

5 . In any case of public emergency the Pro- 
Power to exempt vinoial Government may, 

during public emer- by notification in the official 

Gazette, exempt any factory 
or class or description of factories from all or 
any of the provisions of this Act for such period 
and subject to such conditions as it may think fit; 
Provided that no such notification shall be made 


for a period exceeding three mouths at a time. 


Approval, Ucons- 
ing and registra¬ 
tion of factories, 


6. ("ij The Provincial Gov¬ 
ernment may make rules_ 


(a) requiring the previous permission in 
writing of the Provincial Government or the 
Chief Inspector to be obtained for the site on 
which the factory is to be situated and for the 
construction or extension of any factory or class 
or description of factories; 

(h) requiring for the purpose of considering 
applications for such permission the submission 
of plans and specifications; 

(c) prescribing the nature of such plans and 
specifications and by whom they shall be certified; 

(d) requiring the registration and licencing of 
factories or any class or description of factories, 
and prescribing the fees payable for such regis¬ 
tration and licensing and for the renewal of 
licences; 

(e) requiring that no licence shall be granted 
or renewed unless the notice specified in sec¬ 
tion 7 has been given. 

(2) If on an application for permission re¬ 
ferred to in clause (a) of sub-section (1) 
accompanied by the plana and speoifioationa 
required by the rules made under clause (h) of 
that sub-section, sent to the Provincial Govern¬ 
ment or^Chief Inspector by registered post, no 
order is communicated to the applicant within 
three months from the date on which it is so 
sent, the permission applied for in the said appli. 
cation shall be deemed to have been granted. 

(3) Where a Provincial Government or a 
Chief Inspector refuses to grant permission to 
the site, construction or extension of a factory 
or to the registration and licensing of a factory, 
the applicant may within thirty days of the date 
of such refusal appeal to the Central Govern¬ 
ment if the decision appealed from was of the 
Provincial Government and to the Provincial 
Government in any other cose. 

Explanation, —A factory shall not be deemed 
to be extended within the meaning of this sec¬ 
tion by reason only of the replacement of any 
plant or machinery, or within such ^limits as 
may be prescribed of the addition of any plant 
or machinery. 

Note,—This is a new provision. Designs of most of 
the factory buildings and layont of machinery are on- 
eatisfaotory for the nature of the work done there* 
Hence, the provision for approval, licensing and regis¬ 
tration of factories. 

!• (l) The occupier shall, at least fifteen 

Noticcby occupier, days before he begins to 
occupy or use any premises as a factory, 
send to the Chief Inspector a written notice 
containing— 

(a) the name and situation of the factory; 

(b) the name and address of the occupier; 

(c) the address to which communications 
relating to the factory may be sent; 

(d) the nature of the manufacturing process— 

(i) carried on in the factory daring the last 
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twelve months in the case of factories in exis¬ 
tence on the date of the commencement of this 
Act, and 

(ii) to be carried on in the factory during 
the next twelve months in the case of all 
factories; 

(e) the nature and quantity of power to be 
used; 

if) the name of the manager of the factory 
for the purposes of this Act; 

(g) the number of workers likely to be em¬ 
ployed in the factory, 

{%) the average number of workers per day 
employed during the last twelve months in the 
ease of a factory in existence on the date of the 
commencement of this Act; 

(1) such other particulars as may be pres¬ 
cribed. 

{2) In respect of all establishments which 
come within the scope of the Act for the first 
time, the occupier shall send a written notice 
to the Chief Inspector containing the particulars 
specified in sub section (1) within thirty days 
from the date of the commencement of this Act. 

(3) Before a factory engaged in a manu¬ 
facturing process which is ordinarily carried on 
for less than one hundred and eighty working 
days in the year resumes working, the occupier 
shall send a written notice to the Chief Inspector 
containing the particulars specified in sub-sec¬ 
tion {1) within thirty days before the date of the 
commencement of work. 

(4) Whenever a new manager is appointed, 
the occupier shall send to the Chief Inspector a 
written notice within seven days from the date 
on which such person takes over charge. 

(5) During any period for which no person 
has been designated as manager of a factory or 
during which the person designated does not 
manage the factory, any person found acting as 
manager, or if no such person is found, the 
occupier himself, shall be deemed to be the 
manager of the factory for the purposes of this 
Act. 

CHAPTER II 
The Inspecting Staff 

8. (1) The Provincial Government may, by 

Inspectors, ^ notification in the Official 
Gazette, appoint such persons as possess the 
prescribed qualification to be Inspectors for the 
purposes of this Act and may assign to them 
such local limits as it may think fit. 

(2) The Provincial Government may, by 
notification in the Official Gazette, appoint any 
person to be a Chief Inspector who shall, in 
addition to the powers conferred on • a Chief 
Inspector under this Act, exercise the powers of 
an Inspector throughout the Province. 


(3) No person shall be appointed under sub¬ 
section (l)i sub-section (2) or sub-section (5) 
or, having been so appointed, shall continue to 
hold office, who is or becomes directly or in¬ 
directly interested in a factory or in any process 
or business carried on therein or in any patent 
or machinery connected therewith. 

(4) Every District Magistrate shall be an 
Inspector for his district. 

(5) The Provincial Government may also, by 
notification as [.aforesaid, appoint such public 
officers as it thinks-fit to be additional Inspectors 
for all or any of the purposes of this Act, within 
such local limits as it may assign to them 
respectively. 

(6) In any area where there are more 
Inspectors than one, the Provincial Government 
D^ay, by notification as aforesaid, declare the 
powers which such Inspectors shall respectively 
exercise and the Inspector to whom the pres¬ 
cribed notices are to be sent. 

(7) Every Chief Inspector and Inspector shall 
be deemed to be a public servant within the 
meaning of the Indian Penal Code (XLV of 
1860 ), and shall be officially subordinate to such 
authority as the Provincial Government may 
specify in this behalf. 

9 . Subject to any rule made in this behalf, 

Powers of Inspec- an Inspector may, within 

the local limits for which 

he is appointed, — 

(a) enter, with such assistants, being persons 
in the service of the Government, or any local 
or other public authority, as he thinks fit, any 
place which is used, or which he has reason to 
believe is used, as a factory: 

(b) make examination of the premises, plant 
and machinery, require the production of any 
prescribed register and any other document re¬ 
lating to the factory, and take on the spot or 
otherwise statements of any persons which he 
may consider necessary for carrying out the 
purposes of this Act, 

(c) exercise such other powers as may be 
prescribed for carrying out the purposes of this 
Act : 

Provided that no person shall be compelled 
under this section to answer any question or 
give any evidence tending to incriminate 
himself. 

10. (1) The Provincial Government may 

Certifying sur- appoint qualified medical 

Qsons, practitioners to be certifying 

surgeons for the purposes of this Act within 
such local limits or for such factory or class 
or description of factories as it may assign to 
them respectively, 

'' (2) A certifying surgeon may, with the ap¬ 
proval of the Provincial Government, authorise 
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any qualiQod medical practitioner to exercise 
any of his powers under this Act for such period 
as the certifying surgeon may specify and subject 
to such conditions as the Provincial Government 
may think fit to impose, and references in this 
Act to a certifying surgeon shall be deemed to 
include references to any qualified medical prac¬ 
titioner when so authorised. 

(3) No person shall be appointed to be, or 
authorised to exercise the powers of a certifying 
surgeon, or having been so appointed or autho¬ 
rised, continue to exercise such powers, who is 
or becomes the occupier of a factory or is or 
becomes directly or indirectly interested therein 
or in any process or business carried on therein 
or in any patent or machinery connected there¬ 
with or is otherwise in the employ of the 
factory. 

{4) The certifying surgeon shall carry out 
such duties as may be proscribed in connection 
with— 

(a) the examination and certification of young 
persons under this Act; 

(b) the examination of persons engaged in 
factories in such dangerous occupationB or pro¬ 
cesses as may be prescribed; 

(c) the exercising of such medical supervision 
as may be prescribed for any factory or class 
or description of factories where— 

(i) cases of illness have occurred which it is 
reasonable to believe are due to the nature of 
the manufacturing process carried on, or other 
conditions of work prevailing, therein; 

(ii) by reason of any change in the manu¬ 
facturing process carried on or in the substances 
used therein or by reason of the adoption of 
any new manufacturing process or of any new 
substance for use in a manufacturing process, 
there is a likelihood of injury to the health of 
workers employed in that manufacturing pro- 
cess; 

(in) young persons are, or are about to be, 
employed in any work which is likely to cause 
injury to their health. 

Explanation, — In this section ''qualified 
medical practitioner*’ means a person holding a 
qualification granted by an authority specified 
in the Schedule to the Indian Medical Degrees 
Act, 1916 (VII of 1916), or in the Schedules to 
the Indian Medical Council Act, 1933 (xxvii of 

1933). 

Note. — Section 12 of tbo Act of 1934 has been 
ampli6ed by laying down the duties of tbo certifying 
surgeons more clearly. 

CHAPTER III 
Health 

11. (1) Every factory shall be kept clean 

Cican/incss. free from oflluvia aris¬ 


ing from any drain, privy or other nuisance, 
and in particular— 

(a) accumulations of dirt and refuse shall be 
removed daily by sweeping or by any other 
effective method from the floors and benches of 
workrooms and from staircases and passages, 
and disposed of in a suitable manner; 

(b) the floor of every workroom shall be 
cleaned at least once in every week by washing, 
using disinfectant, where necessary, or by some 
other effective method; 

(c) where a floor is liable to become wet in 
the course of any manufacturing process to such 
extent as is capable of being drained, effective 
means of drainage shall be provided and main, 
tained; 

(d) all inside walls and partitions, all ceilings 
or tops of rooms and all walls, aides and tops of 
passages and staircases shall— 

(1) where they are painted or varnished, be 
repainted or revarnished at least once in every 
period of five years; 

(ii) where they are painted or varnished or 
where they have smooth impervious surfaces, 
be cleaned at least once in every period of 
fourteen months by such method as may be 
prescribed; 

(Hi) in any other case, be kept whitewashed 
or colourwashed, and the whitewashing or coloar- 
wasbing shall be carried out at least once in 
every period of fourteen months; 

(e) the dates on which the processes required 
by clause (d) are carried out shall be entered 
in the prescribed register. 

(2) If, in view of the nature of the operations 
carried on in a factory, it is not possible for the 
occupier to comply with all or any of the provi¬ 
sions of sub-seotion (1)^ the Provincial Govern¬ 
ment may by order exempt such factory or class 
or description of factories from any of the 
provisions of that sub-seotion and specify alter¬ 
native methods for keeping the factory in a 
olean state. 

NoM.—Existing Chapter III of the Act of 1934 has 
been split up into three separate chapters, viz., Chap* 
ters 111, IV and V, dealing with health, safety and 
welfare respectively. 

12i (l) Effective arrangements shall be made 

Disposaiof wastes in every factory for the 
and efflticnts, disposal of wastes and 

effluents due to the manufacturing process carried 
on therein. 

(2) The Provincial Government may make 
rules prescribing the arrangements to be mode 
under sub-section (1) or requiring that the 
arrangements made in aooordanoo with sub- 
seotion (1) shall be approved by such authority 
as may be prescribed. 
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13. (l) Effective and suitable provision shall 

Ventilation and be made in every factory 

temi^erature. foi; securing and maintain¬ 

ing in every workroom— 

(a) adequate ventilation by the circulation of 
fresh air, and 

(h) such a temperature as will secure to 

workers therein reasonable conditions of comfort 
and prevent injury to health;_ 

and in particular,— 

(i) walls and roofs shall be of such material 
and so designed that such temperature shall not 
be exceeded but kept as low as practicable; 

(ii) where the nature of the work carried on 
in the factory involves, or is likely to involve, 
the production of excessively high temperatures, 
such adequate measures as are practicable shall 
be taken to protect the workers therefrom, by 
separating the process which produces such 
temperatures from the workroom, by insulating 
the hot parts or by other effective means. 

(2) The Provincial Government may pres¬ 
cribe a standard of adequate ventilation and 
reasonable temperature for any factory or class 
or description of factories or parts thereof and 
direct that a thermometer shall be provided and 
maintained in such place and position as may 
be specified. 

(3) If it appears to the Provincial Govern¬ 
ment that in any factory or class or description 
of factories excessively high temperatures can 
be reduced by such methods as whitewashing, 
■spraying or insulating and screening outside 
walls or roofs or windows, or by raising the level 
of the roof, or by insulating the roof either by 
an air-space and double roof or by the use of 
insulating roof materials, or by other methods, 
it may prescribe such of these or other methods 
fls shall be adopted in the factory. 

14. (1) In every factory in which, by reason 

Dust and fume, of the manufacturing pro¬ 
cess carried on, there is given off any dust or 
fume or other impurity of such a nature and to 
euoh an extent as is likely to be injurious or 
offensive to the workers employed therein, or 
any dust in substantial quantities, effective 
measures shall be taken to prevent its inhalation 
and accumulation in any workroom, and if any 
oxhausfc appliance is necessary for this purpose, 
it shall be applied ■ as near as possible to the 
point of origin of the dust, fume or other 
impurity, and such point shaU be enclosed so 
far as possible. 

(2) In any factory no stationary internal 
combustion engine shall be operated unless the 
•exhaust is conducted into the open air, and no 
other internal combustion engine shall be 
operated in any room unless effective measures 


have been taken to prevent such accumulation 
of fumes therefrom as are likely to be injurious 
to workers emyloyed in the room. 

15. (1) In respect of all factories in which 
Artificial humi- the humidity of the air is 

dification. artificially increased, the 

Provincial Government may make rules,_ 

(a) prescribing standards of humidification; 
(h) regulating the methods used for artificially 
increasing the humidity of the air; 

(c) directing prescribed tests for determining 
the humidity of the air to be correctly carried 
out and recorded; 

(d) prescribing methods to be adopted for 
securing adequate ventilation and cooling of the 
air in the workrooms. 

(2) In any factory in which the humidity of 
the air is artificially increased, the water used 
for the purpose shall be taken from a public 
supply, or other source of drinking water, or 
shall be effectively purified before it is so used. 

(3) If it appears to an Inspector that the 
water used in a factory for increasing humidity 
which is required to be effectively purified 
under sub-section (2) \3 not effectively purified 
he may serve on the manager of the factory an 
order in writing, specifying the measures which 
in his opinion should be adopted, and requiring 
them to be carried out before specified date, 

16. (l) No room in any factory shall be 
Overcrowding. overcrowded to an extent 

injurious to the health of the workers employed 
therein. 

(2) Without prejudice to the generality of 
sub-section (1)^ there shall be in every workroom 
of a factory in existence on the date of the com¬ 
mencement of this Act at least three hundred 
and fifty cubic feet and of a factory built after 
the commencement of this Act at least five 
hundred cubic feet of space for every worker 
employed therein, and for the purposes of this 
sub-section no account shall be taken of any 
space which is more than fourteen feet about the 
level of the floor of the room. 

(3) If the Chief Inspector by order in writing 
so requires, there shall be posted in each 
workroom of a factory a notice specifying the 
maximum number of workers who may, in 
compliance with the provisions of this section, 
be employed in the room. 

(4) The Chief Inspector may by order in 
writing exempt subject to such conditions, if any, 
as he may think fit to impose, any workroom 
from the provisions of this section, if he is satis¬ 
fied that compliance therewith in respect of the 
room is unnecessary in the interest of the health 
of the workers employed therein. 

17. (1) In every part of a factory where 
Lighting, workers are working or passing 
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there shall be provided and maintained sufficient 
and suitable lighting; natural or artificial, or 
both, 

(2) every factory all glazed windows and 
skylights used for the lighting of the workrooms 
shall be kept clean on both the inner and outer 
surfaces and, so far as compliance with the pro- 
visions of any rules made under sub-section {B) 
of section 13 will allow, free from obstruction. 

(3) In every factory effective provision shall, 
so far as is practicable, be made for the preven¬ 
tion of— 

(a) glare, either directly from a source of 
light or by reflection from a smooth or polished 
surface; 

fhjthe formation of shadows to such an 
extent as to cause eyestrain or the risk of acci¬ 
dent to any worker. 

(4) The Provincial Government may pres¬ 
cribe standards of sufficient and suitable lighting 
for factories or for any class or description of 
factories or for any manufacturing process. 

48. (1) In every factory effective arrange- 

Drinkiiig water, ments shall be made to 

provide and maintain at suitable points conve¬ 
niently situated for all workers employed therein 
a sufficient supply of wholesome drinking water. 


(2) All such points shall be legibly marked 
"drinking water*’ in a language understood by a 
majority of the workers employed in the factory, 
and no such point shall be situated within 
twenty feet of any washing place, urinal or latrine 
unless a shorter distance is approved in writing 
by the Chief Inspector. 

(3) In every factory wherein more than two 
hundred and fifty workers are ordinarily em¬ 
ployed, provision shall be made for cooling 
drinking water during hot weather by effective 
means and for distribution thereof. 

(4) In respect of all factories or any class or 
description of factories the Provincial Govern¬ 
ment may make rules for securing compliance 
with the provisions of sub-seotions (1)^(2) and (3} 
and for the examination by prescribed autho¬ 
rities of the supply and distribution of drinking 
water in factories. 


W and 19 . _ 

(a) sufficient latrine and urinal accommoda. 
tion of prescribed types shall be provided con- 
veniently situated and accessible to workers al 
all times while they are at the factory ; 

(h) separate enclosed accommodation shall be 
provided for male and female workers ; 

(c) such accommodation shall be adequately 
lighted and ventilated, and no latrine or urina! 
ehall, unless specially exempted in writing by the 
Chief Inspector, communicate with any work¬ 


room except through an intervening open space- 
or ventilated passage ; 

(d) all such accommodation shall he main¬ 
tained in a clean and sanitary condition at &E 
times ; 

(e) sweepers shall be employed whose pri¬ 
mary duty it would be to keep clean latrines, 
urinals and washing places. 

(2) In every factory wherein more than two 
hundred and fifty workers are ordinarily em¬ 
ployed — 

(a) all latrine and urinal accommodation 
shall he of prescribed sanitary types; 

(h) the floors and internal walls, up to a 
height of three feet, of the latrines and urinals 
and the sanitary blocks shall be laid in glazed 
tiles or otherwise finished to provide a smooth 
polished impervious surface; 

(c) without prejudice to the provisions of 
clauses (d) and^ej of sub-section('Ithe floors, 
portions of the walls and blocks so laid or finished 
and the sanitary pans of latrines and urinals 
shall be thoroughly washed and cleaned at least 
once in every seven days with suitable detergents 
or disinfectants or with both. 

(3) The Provincial Government may pres¬ 
cribe the number of latrines and uiinala to be 
provided in any factory in proportion to the 
numbers of male and female workers ordinarily 
employed therein, and provide for such further 
matters in respect of sanitation in factories, 
including the obligation of workers in this 
regard, as it considers necessary in the interest 
of the health of the workers employed therein. 

20. (1) In every factory there shall be pro- 

Spittoons. vided a sufficient number (rf 

spittoons in convenient places and they shall be 
maintained in a clean and hygienic condition. 

(2) The Provincial Government may make 
rules prescribing the type and the number oi 
spittoons to be provided and their location in 
any factory and provide for such further matters 
relating to their maintenance in a olean and 
hygienic condition. 

(3) No person shall spit within the premises 
of a factory except in the spittoons provided for 
the purpose and a notice containing this provi¬ 
sion and the penalty for its violation shall be 
prominently displayed at suitable places in the 
premises. 

(4) Whoever spits in contravention of sub¬ 
section shall be punishable with fine nob 
exceeding five rupees. 

CHAPTER IV 

Safety 

of 21. (1) In every factory 

viachinery, the following, namely,— 

(i) every moving part of a prime moTOI 
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and every flywheel connected to a prime mover, 
■whether the prime mover or flywheel is in the 
engine house or not; 

(a) the headrace and tailrace of every 
water-wheel and water-turbine; 

(Hi) any part of a stock-bar which projects 
beyond the head stock of a lathe; and 

(iv) unless they are in such position or of 
such construction as to be safe to every person 
employed in the factory as they would be 
if they were securely fenced, the following, 
namely,— 

(a) every part of an electric generator, a 
motor or rotary convertor; 

(h) every part of transmission machinery; 
and 

(c) every dangerous part of any other 
machinery, 

shall be securely fenced by safeguards of sub¬ 
stantial construction which shall be kept in 
position while the parts of machinery they are 
fencing are in motion or in use; 

Provided that for the purpose of determining 
whether any part of machinery is in such posi¬ 
tion or is of such construction as to be safe as 
aforesaid, account shall not be taken of any oc- 
casion when, it being necessary to make an 
examination of the machinery while it is in 
motion or, as a result of such examination, to 
carry out any mounting or shipping of belts, 
lubrication or other adjusting operation while 
the machinery is in motion, such examination 
or operation is made or carried out in aCi. 
cordance with the provisions of section 22 . 

(2) The Provincial Government may by 
rules prescribe such further precautions as it 
may consider necessary in respect of any parti¬ 
cular machinery or part thereof, or exempt, 
subject to such condition as may be prescribed, 
for securing the safety of the workers, any parti¬ 
cular machinery or part thereof from the pro¬ 
visions of this section. 

22. (I) Where in any factory it becomes 

Work on or near necessary to examine any 
machinery in part of machinery referred 
motion. to in section 21 while the 

machinery is in motion, or as a result of such 
examination, to carry out any mounting or 
shipping of belts, lubrication or other adjusting 
operation while the machinery is in motion, 
such examination or operation shall be made 
or carried out only by a specially trained adult 
male worker wearing tight fitting clothing 
whose name has been recorded in the register 
prescribed in this behalf and while he is so 
engaged.— 

(a) such worker shall not handle a belt at a 
moving pulley unless the belt is less than six 


inches in width and unless the belt-joint is either 
laced or flush with the belt; 

(h) without prejudice to any other provision 
of this Act relating to the fencing of machinery, 
every set screw, bolt and key on any revolving 
shaft, spindle, wheel or pinion, and all spur, 
worm and other toothed or friction gearing in 
motion with which such worker would otherwise 
be liable to come into contact, shall be securely 
fenced to prevent such contact. 

(2) No woman or child shall be allowed in 
any factory to clean, lubricate or adjust any 
part of the machinery while that part is in 
motion, or to work between moving parts, or 
between fixed and moving parts, of any machi¬ 
nery which is in motion. 

(3) The Provincial Government may, by 
notification in the OfScial Gazette, prohibit, in 
any specified factory or class or description of 
factories, the cleaning, lubricating or adjusting 
by any person of specified parts of machinery 
when those parts are in motion. 

23. (1) No young person shall work at any 
Employment of i^^achine to which this sec- 
young persons on tion applies, unless he has 
dangcrousmachines. been fully instructed as to 

dangers arising in connection with the machine 
and the precautions to be observed and— 

(a) has received sufficient training in work 


at the machine, or 

(h) is under adequate supervision by a per¬ 
son who has a thorough knowledge and ex¬ 
perience of the machine. 

(2) Sub-section (1) shall apply to such 
machines as may be prescribed by the Provin¬ 
cial Government, being machines which in its 
opinion are of such a dangerous character that 
young persons ought not to work at them unless 
the foregoing requirements are complied with. 

Striking gear and devices 25. (1) In every 
for cutting off power. factory_ 

(a) suitable striking gear or other efficient 
mechanical appliance shall be provided and 
maintained and used to move driving belts to 
and from fast and loose pulleys which ^orm part 
of the transmission machinery, and such gear or 
appliances shall be so constructed, placed and 
maintained as to prevent the belt from creeping 
back on to the fast pulley; 

(h) driving belts when not in use shall not 
be allowed to rest or ride upon shafting in 
motion. 

(2) every factory suitable devices for cut¬ 
ting off power in emergencies from running 
machinery shall be provided and maintained in 
every workroom: 

Provided that in respect of factories in opera¬ 
tion before the commencement of this Act, the 
provisions of this sub-section shall apply only 



186 Acta 


THE FACTORIES ACT, 1948 


&. I. B. 


to work-rooms in which electricity ia used as 


power. 

25. No Iraveraing part of a self-acting 

Solf-acting machine in any factory and 

machines. no material carried thereon 

shall, if the space 'over which it runs is a space 
over which any person is liable to pass, whether 
in the course of his employment or otherwise, 
be allowed to run on it§ outward or inward 
traverse within a distance of eighteen inches 
from any fixed structure which is not part of 
the machine : 

Provided that the Chief Inspector may permit 
the continued use of a machine installed before 
the commencement of this Act which does not 
comply with the requirements of this section on 
such conditions for ensuring safety as he may 
think fit to impose. 

26. (1) In all machinery driven by power 
Casing of mw and installed in any factory 

machinery. after the commencement of 


this Act,— 

(a) every set screw, bolt or key on any 
revolving shaft, spindle, wheel or pinion shall 
be so sunk, encased or otherwise effectively 
guarded as to prevent danger; 

(b) all spur, worm and other toothed or 
friction gearing which does not require frequent 
adjustment while in motion shall be completely 
encased, unless it is so situated as to be as safe 
as it would be if it were completely encased. 

(2) Whoever sella or lets on hire or. as agent 
of a seller or hirer, causes or procures to be 
sold or let on hire, for use in a factory any 
machinery driven by power which does not 
comply with the provisions of sub-section (1), 
shall be punishable with imprisonment for a 
term which may extend to three months or 
with fine which may extend to five hundred 
rupees or with both. 

(3) The Provincial Government may make 
rules applying the provisions of this section to 
any particular machine or class or description of 
machines and specifying the types of safeguards 
to be provided thereon. 


9 

Prohihilioit of 
employment of 

women and children 
near cotton-openers. 


27. No woman or child 
shall be employed in any 
part of a factory for pressing 
cotton in which a cotton- 


opener is at work ; 

Provided that if the feed-end of a cotton- 
opener is in a room separated from the delivery 
end by a partition extending to the roof or to 
such height as the Inspector may in any parti¬ 
cular case specify in writing, women and children 
may be employed on the side of the partition 
where the feed-end is situated. 

Hoists and lifts. 28. (l) In every factory_ 

(a) every hoist and lift shall be — 


(i) o( good mechanical construction, sound 
material and adequate strength; 

(ii) properly maintained, and shall be thoro¬ 
ughly examined by a competent person at least 
once in every period of six months, and a register 
shall be kept containing the prescribed parti¬ 
culars of every such examination; 


(b) every hoistway and liftway shall be suffi¬ 
ciently protected by an enclosure fitted with 
gates, and the hoist or lift and every such en. 
closure shall be so constructed as to prevent any 
person or thing from being trapped between any 
part of the hoist or lift and any fixed structure 
or moving part; 

(c) the maximum safe working load shall be 
plainly marked on every hoist or lift, and no 
load greater than such load shall be carried 
thereon; 

(d) the cage of every hoist or lift used for 
carrying persons shall be fitted with a gate on 
each side from which access is afforded to a 
landing, 

(e) every gate referred to in clause (h) or 
clause (d) shall be fitted with interlocking or 
other efficient device to secure that the gate con- 
not be opened except when the cage is at the 
landing and that the cage cannot be moved 
unless the gate is closed. 

(2) The following additional requirements 
shall apply to hoists and lifts used for carrying 
persons and installed or reconatruoted in a 
factory aftet the commencement of this Act, 
namely;— 

(a) where the cage is supported by rope or 
chain, there shall be at least two ropes or chains 
separately connected with the cage and balance 
weight, and eaah rope or chain with its attach¬ 
ments shall be capable of carrying the whole 
weight of the cage together with its maximum 
load; 

(b) efficient devices shall be provided and 
maintained capable of supporting the cage to¬ 
gether with its maximum load in the event of 
breakage of the ropes, chains or attachments; 

fcj an effioienb automatic device shall be pro¬ 
vided and maintained to prevent the cage front 
over-running. 


(3) The Chief Inspector may permit the con- 
tinued use of a hoist or lift installed in a factory 
before the commencement of this Act which does 
not fully comply with the provisions of sub¬ 
section (1) upon such conditions for ensuring 
safety as he may think fit to impose. 


(4) The Provincial Government may, if in 
respect of any class or description of hoist or lifti 
it is of opinion that it would be unreasonable to 
enforce any requirement of sub-seotions (1) and 
by order direct that such requirement shall 
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not apply to 3uch class or description of hoist or 
lift. 

29. (1) The following provisions shall apply 
CranQs and other in respect of cranes and 

lifting machinery, all other lifting machinery 

(other than hoists and lifts) in any factory, 
namely:— 

(a) every part thereof, including the working 
gear, whether fixed or movable, ropes and chains 
and anchoring and fixing appliances shall be — 

(1) of good construction, sound material and 
adequate strength;— 

(ii) properly maintained, and shall be thoro¬ 
ughly examined by a competent person at least 
once in every period of twelve months, and a 
register shall be kept containing the prescribed 
particulars of every such examination ; 

' (h) no such machinery shall be loaded beyond 
the safe working load which shall be plainly 
inscribed thereon ; 

(c) while any person is employed or working 
on or near the wheel track of a travelling crane 
in any place where he would be liable to be 
fltruck by the crane, effective measures shall be 
taken to ensure that the crane does not approach 
within twenty feet of that place. 

(2) The Provincial Government may make 
rules in respect of any lifting machinery or class 
or description of lifting machinery in factories— 

(a) prescribing requirements to be complied 
with in addition to those set out in this section ; 

(h) exempting from compliance with all or 
any of the requirements of this section, where in 
its opinion such compliance is unnecessary or 
impracticable. 

30. (1) In every room in a factory in which 

Bevolving machi- the process of grinding is 

nery, carried on there shall be 

permanently affixed to or placed near each 
machine in use a notice indicating the maximum 
safe working peripheral speed of every grindstone 
or abrasive wheel, the speed of the shaft or 
spindle upon which the wheel is mounted, and 
the diameter of the pulley upon such shaft or 
spindle necessary to secure such safe working 
peripheral speed. 

(2) The speeds indicated in notices under 
sub-section (1) shall not be exceeded, 

(3) Effective measures shall be taken in every 
factory to ensure that the safe working peripheral 
speed of every revolving vessel, cage, basket, 
flywheel, pulley, disc or similar appliance driven 
by power is not exceeded. 

31. (1) If in any factory any part of the plant 

Pressure ^lanL or machinery used in a 

manufacturing process is operated at a pressure 
above atmospheric pressure effective measures 
shall be taken to ensure that the safe working 
pressure of suob part is not exceeded. 


(2) The Provincial Government may make 
rules providing for the examination and testing 
of any plant or machinery such as is referred to 
in sub-section (1) and prescribing such other 
safety measures in relation thereto as may in its 
opinion be necessary in any factory or class or 
description of factories. 


Floors, stairst o-nd 
means of access. 


32. In every factory 


(a) all floors, steps, stairs, passages and gang¬ 
ways shall be of sound construction and properly 
maintained, and where it is necessary to ensure 
safety, steps, stairs, passages and gangways shall 
be provided with substantial handrails; 

(h) there shall, so far as is reasonably practic¬ 
able, be provided and maintained safe means of 
access to every place at which any person is at 
any time required to work. 


33. (1) In every factory every fixed vessel, 
Piis, sumpSy openings sump, tank, pit or open- 
in floors, etc. ground or in a 

floor which, by reason of its depth, situation, 
construction or contents, is or may be a source 
of danger, shall be either securely covered on 
securely fenced. 


(2) The Provincial Government may, by 
order in writing, exempt, subject to such con¬ 
ditions as may be prescribed, any factory or 
class or description of factories in respect of 


any vessel, sump, tank, pit or opening from 
compliance with the provisions of this section. 
34. (1) No person shall be employed in any 
Excessive weights. factory to lift, carry or 

move any load so heavy as to be likely to cause 
him injury. 


(2) The Provincial Government may make 
rules prescribing the maximum weights which 
may be lifted, carried or moved by adult men, 
adult women, adolescents and children employed 
in factories or in any class or description of fac¬ 
tories or in carrying on any specified process. 

35. In respect of any such manufacturing 

Protection of eyes. process carried on in 
any factory as may be prescribed, being a pro- 
cess which involves— 

(a) risk of injury to the eyes from particles 
or fragments thrown off in the course of the 
process, or 

(h) risk to the eyes by reason of exposure to 
excessive light,— 

the Provincial Government may by rules require 
that effective screens or suitable goggles shall 
be provided for the protection of persons em¬ 
ployed on, or in the immediate vicinity of, the 
process. 


36. (1) In any factory no person shall enter 
Precautions against or be permitted to enter 
dangerous fumes, chamber, tank, vat, 

pit, pipe, flue or other confined space in which 
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dangerous fumes are likely to be present to 
such an extent as to involve risk of persons 
being overcome thereby, unless it is provided 
with a manhole of adequate size or other effec¬ 
tive means of egress. 

(2) No portable electric light of voltage ex¬ 
ceeding twenty.four volts shall be permitted in 
any factory for use inside any confined space 
such as is referred to in sub-section (1)^ and 
where the iumes present are likely to be in¬ 
flammable, no lamp or light other than of 
flame-proof construction shall be permitted to 
be used in such confined space. 

(3) No person in any factory shall enter or 
be permitted to enter any confined space such 
as is referred to in sub-section (1) until all 
practicable measures have been taken to remove 
any fumes which may be present and to prevent 
any ingress of fumes and unless either— 

(a) a certificate in writing has been given 
by a competent person, based on a test carried 
out by himself, that the space is free from dan¬ 
gerous fumes and fit for persons to enter, or 

(h) the worker is wearing suitable breathing 
apparatus and a belt securely attached to a rope, 
the free end of which is held by a person stand¬ 
ing outside the confined space. 

(4) Suitable breathing apparatus, reviving 
apparatus and belts and ropes shall in every 
factory be kept ready for instant use beside any 
such confined space as aforesaid which any 
person has entered, and all such apparatus shall 
be periodically examined and certified by a 
competent person to be fit for use; and a 
sufficient number of persons employed in every 
factory shall be trained and practised in the 
use of all such apparatus and in the method of 
restoring respiration. 

(5) No person shall be permitted to enter 
in any factory any boiler furnace, boiler flue, 
chamter tank, vat, pipe or other confined space 
for the purpose of working or making any exa¬ 
mination therein until it has been sufficiently 
cooled by ventilation or otherwise to be safe for 
persons to enter. 

(6) The Provincial Government may make 
rules proscribing the minimum dimensions of 
the manholes referred to in sub-section (1)^ and 
may by order in writing exempt, subject to such 
conditions as it may think fit to impose, any 
factory or class or description of factories from 
compliance with any of the provisions of this 
section. 

37. (1) Where in any factory any manu- 

Exylaive or in flam- facturing process pro- 
mablo dust, gas etc. duces dust, gas, fume or 

vapour of such character and to such extent as 
to be likely to explode on ignition, all practi¬ 


A. I, R. 

cable measures shall be taken to prevent any 
such explosion by—. 

(a) e^^ective enclosure of the plant or machi¬ 
nery used in the process, 

(b) removal or prevention of the accumula¬ 
tion of such dust, gas, fume or vapour; 

(c) exclusion or effective enclosure of all 
possible sources of ignition. 

(2) Where in any factory the plant or machi¬ 
nery used in a process such as is referred to m 
sub-section (1) is not so constructed as to with¬ 
stand the probable pressure which such an explo¬ 
sion as aforesaid would produce, all practicable 
measures shall be taken to restrict the spread 
and effects of the explosion by the provision in 
the plant or macninery of chokes, baffles, vents or 
other effective appliances. 

(3) Where any part of the plant or machi¬ 
nery in a factory contains any explosive or in¬ 
flammable gas or vapour under pressure greater 
than atmospheric pressure, that part shall not 
be opened except in accordance with the follow¬ 
ing provisions, namely:— 

(a) before the fastening of any joint of any 
pipe connected with the part or the fastening of 
the cover of any opening into the part is loosen¬ 
ed, any flow of the gas or vapour into the part 
or any such pipe shall be effectively stopped by 
a stop-valve or other means; 

(b) before any such fastening as aforesaid is 
removed, all practicable measures shall be taken 
to reduce the pressure of the gas or vapour in 
the part or pipe to atmospheric pressure; 

(c) where any such fastening as aforesaid 
has been loosened or removed effective mea¬ 
sures shall be taken to prevent any explosive or 
inflammable gas or vapour from entering tha 
part or pipe until’the fastening has been seoar* 
ed, or, as the case may be, securely replaced; 

Provided that the provisions of this sub¬ 
section shall not apply in the case of plant or 
machinery installed in open air. 

(4) No plant, tank or vessel which oontaina 
or has contained any explosive or inflammable 
substance shall be subjected in any factory to 
any welding, brazing, soldering or cutting opera¬ 
tion which involves the application of heat unless 
adequate measures have first been taken to re¬ 
move such substance and any fumes arising 
therefrom or to render such substance and fames 
non-explosive or non-inflammable; and no such 
substance shall be allowed to enter such plant, 
tank or vessel after any such operation until 
the metal has cooled sufficiently to prevent any 
risk of igniting the substance. 

(5) The Provincial Government may by 
rules exempt, subject to such conditions as may 
be prescribed, any factory or class or description 
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of factories from compliance with all or any of 
Ihe provisions of this section. 

38. (1) Every factory shall be provided with 
Precautions in such means of escape in 
'Case of fire, case of fire as may be pres¬ 

cribed, and if it appears to the Inspector that 
any factory is not so provided, he may serve on 
the manager of the factory an order in writing 
ispecifying the measures which, in his opinion, 
■should be adopted to bring the factory into 
conformity with the provisions of this section 
and any rules made therunder, and requiring 
them to be carried out before a date specified in 
the order. 

(2) In every factory the doors affording exit 
from any room shall not be locked or fastened 
fio that they cannot be easily and immediately 
opened from the inside while any person is 
within the room, and all such doors, unless they 
-are of the sliding type, shall be constructed to 
open outwards. 

(3) In every factory, every window, door or 
other exit affording a means of escape in case 
of fire, other than the means of exit in ordinary 
ose, shall be distinctively marked in a language 
understood by the majority of the workers and 
in red letters of adequate size or by some other 
effective and clearly understood sign. 

(4) There shall be provided in every factory 
effective and clearly audible means of giving 
warning in case of fire to every person employ¬ 
ed in the factory. 

(5) A free passage-way giving access to each 
means of escape in case of fire shall be main¬ 
tained for the use of all workers in every room 
of a factory. 

(6) Effective measures shall be taken to en¬ 
sure that in every factory — 

(a) wherein more than twenty workers are 
ordinarily 'employed in any place above the 
ground floor, or 

(b) wherein explosive or highly inflammable 
materials are used or stored, 

all the workers are familiar with the means of 
oscape in case of fire and have been adequately 
trained in the routine to be followed in such case. 

(7) The Provincial Government may make 
(rules prescribing in respect of any factory or 
olass or description of factories, the means of 
•escape to be provided in case of fire and the 
nature and amount of fire^fighting apparatus to 
-be provided and maintained. 

39. If it appears to the Inspector that any 

Power to require building or part of a build- 
:s'p6cificalions of de- ing or any part of the ways, 
feciive parts or tests machinery or plant in a 
of stdbihty. factory is in such a condition 

that it may be dangerous to human life or safety, 
tie may serve on the manager of the factory an 


order in writing requiring him before a specified 
date —. 

(a) to furnish such drawings, specifications 
and other particulars as may be necessary to 
determine whether such building, ways, machi¬ 
nery or plant can be used with safety, or 

(b) to carry out such tests in such manner as 
may be specified in the order, and to inform the 
Inspector of the results thereof. 

40. (1) If it appears to the Inspector that 

Safety of build- any building or part of a 

iyigs and machinery, building or any part of the 

ways, machinery, or plant in a factory is in such 
a condition that it is dangerous to human life or 
safety, he may serve on the manager of the 
factory an order in writing specifying the mea¬ 
sures which in his opinion should -be adopted, 
and requiring them to be carried out before a 
specified date. 

(2) If it appears to the Inspector that the use 
of any building or part of a building or any 
part of the ways, machinery or plant in a factory 
involves imminent danger to human life or safety, 
he may serve on the manager of the factory an 
order in writing prohibiting its use until it has 
been properly repaired or altered. 

41. The Provincial Government may make 

Power to make rules requiring the provision 

rules to swpyUment in any factory or in any 
this Chapter. class^or description of facto- 

ries of such further devices for securing the safety 
of persons employed therein as it may deem 
necessary, 

CHAPTER V 
Welfare 

Washing facuities, 42 . (1) In every factory— 

(a) adequate and suitable facilities for wash¬ 
ing shall be provided and maintained for the use 
of the workers therein ; 

(h) separate and adequately screened facilities 
shall be provided for the use of male and female 
workers; 

(c) such facilities shall be conveniently acces¬ 
sible and shall be kept clean. 

( 2 ) The Provincial Government may, in 
respect of any factory or class or description of 
factories or of any manufacturing process, pres¬ 
cribe standards of adequate and suitable facilities 
for washing. 

43. The Provincial Government may, in res- 

Pacilities for star- pect of any factory or class 

ing amd drying or description of factories, 
clothing, make rules requiring the 

provision therein of suitable places for keeping 
clothing not worn during working hours and for 
the drying of wet clothing. 

44. (1) In every factory suitable arrange- 

Facilities for sit- nients for sitting shall be 
ting, provided and maintained for 
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all workers obliged to work in a standing posi- 
tioD, in order that they may take advantage of 
any opportunities for rest which may occur in 
the course of their work. 

(2) If, in the opinion of the Chief Inspector, 
the workers in any factory engaged in a parti¬ 
cular manufacturing process or working in a 
particular room are able to do their work effi. 
ciently in a sitting position, he may, by order in 
writing, require the occupier of the factory to 
provide before a specified date such seating 
arrangements as may be practicable for all 
workers so engaged or working, 

(3) The Provincial Government may, by noti¬ 
fication in the official Gazette, declare that the 
provisions of sub-section (1) shall not apply to 
any specified factory or class or description of 
factories or to any specified manufacturing 
process. 

45. (1) There shall in every factory be pro- 
Fir&t-aid apipli- vided and maintained so as 

to be readily accessible dur¬ 
ing all working hours first-aid boxes or cupboards 
equipped with the prescribed contents, and the 
number of such boxes or cupboards to be pro¬ 
vided and maintained shall not be less than one 
for every one hundred and fifty workers ordi¬ 
narily employed in the factory, 

(2) Nothing except the prescribed contents 
shall be kept in the boxes and cupboards refer¬ 
red to in sub-section (1), and all such boxes and 
cupboards shall be kept in the charge of a res¬ 
ponsible person who is trained in first-aid treat¬ 
ment and who shall always be available during 
the working hours of the factory. 

(3) In every factory wherein more than five 
hundred workers are employed there shall be 
provided and maintained an ambulance room of 
the prescribed size, containing the prescribed 
equipment and in the charge of such medical and 
nursing stafif as may be prescribed. 

46. (1) The Provincial Government may 

Canteens. make rules requiring that in 

any specified factory wherein more than two 
hundred and fifty workers are ordinarily em- 
ployed, a canteen or canteens shall be provided 
and maintained by the occupier for the use of 
the workers. 

(2) Without prejudice to the generality of the 
foregoing power, such rules may provide for_ 

(a) the date by which such canteen shall be 
provided; 

(b) the standards in respect of construction, 
accommodation, furniture and other equipment 
of the canteen; 

(c) the foodstuffs to be served therein and 
the charges which may be made therefor; 

(d) the constitution of a managing com¬ 


mittee for the canteen and representation of the> 
workers in the management of the canteen; 

(e) the delegation to the Chief Inspector^ 
subject to such conditions as may be prescribed,, 
of the power to make rules under clause (c^. 

47. (1) In every factory wherein more than* 

Shelters, rest one hundred and fifty 

roovis and lunch workers are ordinarily em- 

ployed, adequate and suit¬ 
able shelters or rest rooms and a suitable lunch, 
room, with provision for drinking water, where 
workers can eat meals brought by them, shall 
be provided and maintained for the use of the 
workers: 

Provided that any canteen maintained in 
accordance with the provisions of section 4 & 
shall be regarded as part of the requirements of 
this sub-section: 

Provided further that where a lunch room 
exists no worker shall eat any food in the work 
room. 

(2) The shelters or rest rooms or lunch 
rooms to be provided under sub-section (1) 
shall be sufficiently lighted and ventilated and 
shall be maintained in a cool and clean condition. 

(3) The Provincial Government may— 

(a) prescribe the standards in respect of con¬ 
struction, accommodation, furniture and other 
equipment of shelters, rest rooms and lunch 
rooms to be provided under this section; 

(b) by notification in the official Gazette, 
exempt any factory or class or description of 
factories from the requirements of this section. 

48. (1) In every factory wherein more than 

Creches, women workers aro 

ordinarily employed there shall be provided and 
maintained a suitable room or rooms for the 
use of children under the age of six years of 
such women. 

(2) Such rooms shall provide adequate ac¬ 
commodation, shall be adequately lighted and 
ventilated, shall be maintained in a clean and 
sanitary condition and shall be under the ohargo 
of women trained in the care of children and 
infants. 

(3) The Provincial Government may make 
rules— 

(a) prescribing the location and the standards 
in respect of construction, accommodation, 
furniture and other equipment of rooms to be 
provided under this section; 

(h) requiring the provision in factories to 
which this section applies of additional facilities 
for the care of children belonging to women 
workers, including suitable provision of facilities 
for washing and changing their clothing; 

(c) requiring the provision in any factory of 
free milk or refreshment or both for such 
children; 
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(d) requiring that facilities shall be given in 
any factory for the mothers of such children to 
feed them at the necessary intervals. 

49. In every factory ■wherein five hundred 

Welfare officers, or more workers are ordi¬ 
narily employed the occupier shall employ in 
the factory such number of welfare ofiQcers as 
may be prescribed, 

(2) The Provincial Government may prescribe 
the duties, qualifications and conditions of 
service of officers employed under sub-sec¬ 
tion (1), 

Power to make rules 50. The Provincial 

to swgyiement this Government may make 
Chavter, 

(a) exempting, subject to compliance with 
such alternative arrangements for the welfare of 
workers as may be prescribed, any factory or 
class or description of factories from compliance 
with any of the provisions of this Chapter; 

(b) requiring in any factory or class or des¬ 
cription of factories that representatives of the 
workers employed in the factory shall be as- 
sociated with the management of the welfare 
arrangements of the workers. 

CHAPTER VI 

Working Hours of Adults 

51. No adult worker shall be required or 

Weekly hours, allowed to work in a factory 

for more than forty-eight hours in any week. 

Note, — Cf, Section 34 of the existing Act of 1934, 
Distinction between seasonal and non-seasonal factories 
has been removed. 

52. (1) No adult worker shall be required or 

"Weekly holidays, allowed to work in a factory 

on the first day of the week (hereinafter referred 
to as the said day), unless_ 

(a) he has or will have a holiday for a whole 
day on one of the three days immediately before 
or after the said day, and 

(b) the manager of the factory has, before 
the said day or the substituted day under clause 
(a)t whichever is earlier,— 

(1) delivered a notice at the office of the 
Inspector of his intention to require the worker 
to work on the said day and of the day which 
is to be substituted, and 

(ii) displayed a notice to that effect in the 
factory: 

Provided that no substitution shall be made 
which will result in any worker working for 
more than ten_ days consecutively without a 
holiday for a whole day. 

(2) Notices given under sub-section (1) may ^ 
be cancelled by a notice delivered at the office 
of the Inspector and a notice displayed in the 
factory not later than the day before the said 
day,or the holiday to be cancelled, whichever is 
earlier. 


(3) Where, in accordance with the provisions 
of sub-section (1), any worker works on the 
said day and has had a holiday on one of the 
three days immediately before it, that said day 
shall, for the purpose of calculating his weekly 
hours of work, be included in the preceding 
week. 

53. (1) Where, as a result of the passing of 

Compensatory holi- an order or the making of 

a rule under the provisions 
of this Act exempting a factory or the workers 
therein from the provisions of section 52 , a 
worker is deprived of any of the weekly holi¬ 
days for which provision is made in sub-sec- 
tion (1) of that section, he shall be allowed, 
within the month in which the holidays were due 
to him or within the two months immediately 
following that month, compensatory holidays of 
equal number to the holidays so lost. 

(2) The Provincial Government may pre- 
scribe the manner in which the holidays for 
which provision is made in sub-section (" 1) shall, 
be allowed. 

54. Subject to the provisions of section 51, no 

Daily hours. adult worker shall be re¬ 

quired or allowed to work in a factory for more 
than nine hours in any day. 

55. The period of adult workers in a factory 

Intervals for rest, each day shall be so fixed 

that no period shall exceed five hours and that 
no worker shall work for more than five hours 
before he has had an interval for rest of at least 
half an hour. 

Spread-over. . 56. The periods of work 

Of an adult worker in a fac- 
tory shall be so arranged that inclusive of hie 
intervals for rest under section 65, they shall 
not spread over more than ten and a half hours 
in any day. 

Provided that the Chief Inspector may, for 
reasons to be specified in writing, increase the 
Bpreadover to twelve hours. 

Night shifts. S7. Where a worker in 

a factory works on a shift 
which extends beyond midnight,— 

(a) for the purposes of sections 52 and 53, 
a holiday for a whole day shall mean in his case 
a period of twenty-four consecutive hours beginn¬ 
ing when his shift ends ; 

(b) the following day for him shall be deem¬ 
ed to be the period of twenty-four hours beginn¬ 
ing when such shift ends, and the hours he has 
worked after midnight shall be counted in the 
previous day. 

Prohibition o / 58. (l) Work shall not 

overlapping shifts. be carried on in any factory 
by means of a system of shifts so arranged that 
more than one relay of workers is engaged in 
work of the same kind at the same time. 
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(2) The Provincial Government may, subject 
to such conditions as may be prescribed, make 
rules exempting any factory or class or descrip¬ 
tion of factories from the provisions of sub¬ 
section (1). 

59. (1) Where a worker works in a factory 

K-t^tra wages for for more than nine hours in 

^.vcriimc, foj. more than 

forty-eight hours in any week, he shall, in 
respect of overtime work, be entitled to wages 
at the rate of twice his ordinary rate of wages. 

(2) Where any workers in a factory are paid 
on a piece rate basis, the Provincial Government, 
in consultation with the employer concerned, 
and the representatives of the workers shall, for 
the purposes of this section, fix time rates as nearly 
as possible equivalent to the average rate of earn¬ 
ings of those workers, and the rates so fixed 
shall be deemed to be the ordinary rates of 
wages of those workers. 

(3) For the purposes of this section, "ordinary 
rate of wages” means the basic wages plus such 
allowances, including the cash equivalent of the 
advantage accruing through the concessional 
sale to workers of foodgrains and other articles, 
as the worker is for the time being entitled to, 
but does not include a bonus. 

(4) The Provincial Government may prescribe 
the registers that shall be maintained in a 
factory for the purpose of securing compliance 
with the provisions of this section. 

60. No adult worker shall be required or 

liestriciion on allowed to work in any 

double employment, factory on any day on which 

he has already been working in any other factory, 
save in such circumstances as may be prescribed. 

61. (1) There shall be displayed and correctly 

Notice of periods of maintained in every fac- 

work for adults, accordance with 

the provisions of sub section (2) of section 108 , 
a notice of periods of work for adults, showing 
clearly for every day the periods during which 
adult workers may be required to work. 

(2) The periods shown in the notice required 
by Bub-section (1) shall be fixed beforehand in 
accordance with the following provisions of this 
section, and shall be such that workers working 
for tbose periods would not be working in con¬ 
travention of any of the provisions of sections 61, 
62, 64, 55 and 56. 

(3) Whore all the adult workers in a factory 
are required to work during the same periods, 
the manager of the factory shall fix those periods 
for such workers generally, 

(4) Where all the adult workers in a factory 
are not required to work during the same periods, 
the manager of the factory shall classify them 
into groups according to the nature of their work 
indicating the number of workers in each group. 


(5) For each group which is not required to 
work on a system of shifts, the manager of the 
factory shall fix the periods during which the 
group may be required to work, 

(6) Where any group is required to work on 
a system of shifts and the relays are not to be 
subject to predetermined periodical changes of 
shifts, the manager of the factory shall fix the 
periods during which each relay of the group 
may be required to work. 

(7) Where any group is to work on a system 
of shifts and the relays are to be subject to 
pre-determined periodical changes of shifts, the 
manager of the factory shall draw up a scheme 
of shifts whereunder the periods during which 
any relay of the group may be required to work 
and the relay which will be working at any 
time of the day shall be known for any day. 

(8) The Provincial Government may pre- 
scribe forms of the notice required by sub-sec¬ 
tion (1) and the manner in which it shall be 
maintained. 

(9) In the case of a factory beginning work 
after the commencement of this Act, a copy of 
the notice referred to in sub-section (l) shall be 
sent in duplicate to the Inspector before the day 
on which work is begun in the factory. 

(10) Any proposed change in the system of 
work in any factory which will necessitate a 
change in the notice referred to in sub-section 
shall bo notified to the Inspector in duplicate 
before the change is made, and except with the 
previous sanction of the Inspector, no such 
change shall be made until one week has elapsed 
since the last change. 

Notes. —Sections 89 and 40 of Aot of 1934 have been 
combined and redrafted. 

62. (1) The Manager of every factory shall 

Begister of adult maintain a register of adult 
workers. workers, to be available to 

the Inspector at all times during working houre, 
or when any work is being carried on in the 
factory, showing — 

(a) the name of each adult worker in the 
factory ; 

(b) the nature of his work; 

(c) the group, if any, in which he is included; 

(d) where his group works on shifts, the relay 
to which he is allotted; 

(e) such other particulars as may be pre¬ 
scribed : 

Provided that, if the Inspector is of opinion 
that any muster roll or register maintained as 
part of the routine of a factory gives in respect 
of any or all the workers in the factory the 
particulars required under this section, he may, 
by order in writing, direct that such muster roll 
or register shall to the corresponding extent b® 
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maintained in place of, and be treated as, the 
register of adult workers in that factory. 

(3) The Provincial Government may pre¬ 
scribe the form of the register of adult workers, 
fce manner in which it shall be maintained and 
me period for which it shall be preserved. 

Note, —It is made obligatory on Managers to show 
the Registers to the Inspectors at all times during 
working hours. 


63. No adult worker shall be required or 
Hours of work to allowed to work in any 

factory otherwise than in 

under section 61 and / .1 

register under sec^ &CCOrd8fDC6 with th6 noiiCG 

tion 62, of periods of work for 

adults displayed in the factory and the entries 

made beforehand against his name in the register 

of adult workers of the factory. 


64. ( 1 ) The Provincial Government may make 

Power to make rules defining the persons who 
exem'pting rules, positions of supervision 

or management or are employed in a con¬ 
fidential position in a factory, and the provisions 
of this Chapter, other than the provisions of 
clause (b) of sub-section fij of section 66 and 
of the proviso to that sub-section, shall not 
apply to any person so defined. 

(2) The Provincial Government may make 
rules in respect of adult workers in factories 
providing for the exemption, to such extent and 
subject to such conditions as may be prescribed— 

(a) of workers engaged on urgent repairs 
from the provisions of sections 61, 52, 54, 55 
and 56; 

(h) of workers engaged in work in the nature 
of preparatory or complementary work which 
must necessarily be carried on outside the limits 
laid down for the general working of the factory, 
irom the provisions of sections 51, 54, 55 and 56; 

(c) of workers engaged in work which is 
■necessarily so intermittent that the intervals 
during which they do nob work while on duty 
ordinarily amount to more than the intervals 
for rest required by or under section 56, from 
the provisions of sections 51, 54, 56 and 66; 

(d) of workers engaged in any work which 
■for technical reasons must be carried on con¬ 
tinuously throughout the day, from the provisions 
•of sections 51. 52, 54, 55 and 56; 

(e) ot workers engaged in making or supply¬ 
ing articles of prime necessity which must be 
made or supplied every day, from the provisions 
of section 62; 

(f) of workers engaged in a manufacturing 
process which cannot be carried on except during 
■fixed seasons from the provisions of section 52; 

(g) of workers engaged in a manufacturing 
process which cannot be carried on except at 
times dependent on the irregular action of natural 
iorces, from the provisions of sections 62 and 65; 
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(h) of workers engaged in engine-rooms or 
boiler-houses or in attending to pow'er-plant or 
transmissioa machinery, from the provisions of 
section 62 . 

(3) Rules made under snb-section (2) pro¬ 
viding for any exemption may also provide 
for any consequential exemption from the pro¬ 
visions of section 61 which the Provincial Govern¬ 
ment may deem to be expedient, subject to 
such conditions as it may prescribe. 

(4}) In making rules under this section, the 
Provincial Government shall not exceed, except 
in respect of exemption under clause (a) of sub¬ 
section f2j, the following limits of work inclusive 
of overtime ;— 

fij the total number of hours of work in 
any day shall not exceed ten; 

(iij the total number of hours of overtime 
work shall not exceed fifty for any one quarter; 

Explanation. — "Quarter” means a period of 
three consecutive months beginning on the 1st of 
January, the ist of April, the 1st of July or the 
Ist of October; 

(Hi) the spreadover inclusive of intervals for 
rest shall not exceed twelve hours in any one day ; 

Provided that, subject to the previous ap¬ 
proval of the Chief Inspector, the daily maxi- 
mum specified in section 64 may be exceeded in 
order to facilitate the change of shifts. 

(5) Rules made under this section shall 
remain in force for not more than three years. 

Note _Corresponding section in Act of 1934 is S. 43. 

Para, (h) of sub’S. (2) above includes workers attending 
to power-plant or transmission machinery. Sub-sec¬ 
tion (4) puts limit to overtime work. 

65. (1) Where the Provincial Government 

Power to make is satisfied that, owing to the 
exemphng orders. 

on or to other circumstances, it is unreasonable 
to require that the periods of work of any adult 
workers in any factory or class or description 
of factories should be fixed beforehand, it may, 
by written order, relax or modify the provisions 
of section 61 in respect of such workers therein, 
to such extent and in such manner as it may 
think fit, and subject to such conditions as it 
may deem expedient to ensure control over 
periods of work, 

(2) The Provincial Government or, subject to 
the control of the Provincial Government, the 
Chief Inspector, may by written order exempt, 
on such conditions as it or he may deem expe¬ 
dient, any or all of the adult workers in any 
factory or group or class or description of 
factories from any er all of the provisions of 
sections 51, 52, 54 and 56 on the ground that the 
exemption is required to enable the factory or 
factories to deal with an exceptional press of 
work. 
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(3) Any exemption given under sub-sec- 
tion (2) in respect of weekly hours of work 
shall be subject to the maximum limits prescrib¬ 
ed under sub-secbion (4) of section 6i. 

No factory shall be exempted under sub¬ 
section (2) for a period or periods exceeding in 
the aggregate three months in any year. 

66. (1) The provisions of this Chapter shall, 
Further rcstric- in their application to women 
on employ in factories, be supplemented 
went of women. following further res¬ 

trictions, namely ;— 

(a) no exemption from the provisions of sec¬ 
tion 54 may be granted in respect of any woman; 

(bj no woman shall be employed in any 
factory except between the hours of 6 A. M. and 
7 P. M. : 

Provided that the Provincial Government 
may, by notification in the official Gazette, in 
respect of any class or description of factories, 
vary the limits laid down inclausafW.butso that 
no such variation shall authorise the employment 
of any woman between the hours of 10 P. M. 
and 5 A. M. 

(2) The Provincial Government may make 
rules providing for the exemption from the 
restrictions set out in sub.sectiou (1)^ to such 
extent and subject to such conditions as it may 
prescribe, of women working in fish-curing or 
fish-canning factories, where the employment of 
women beyond the hours specified in the said 
restrictions is necessary to prevent damage to, 
or deterioration in, any raw material. 

(3) The rules made under sub-section (2) 
shall remain in force foe not more than three 
years at a time. 

Note. — No distinction is maintamed between 
‘‘seasonal” and ‘‘non-seasonal” factories. 

CHAPTER VII 

Employment of Young Persons 

Prohibition of e7n‘ 67. No child who has 
ployment of young not completed his fourteenth 

year shall be required or 
allowed to work in any factory. 

68. A child who has completed his fourteenth 

No7i-adult workers year or an adolescent shall 
io carry tolunc. required or allowed 

to work in any factory unless :— 

(a) ^ certificate of fitness granted with refer¬ 
ence to him under section 69 is in the custody 
of the manager of the factory, and 

{h) such child or adolescent carries while he 
is at work a token giving a reference to such 
certificate. 

69. (1) ^ certifying surgeon shall, on the 
Certificates of fit' application of any young 

person or his parent or 
guardian accompanied by a document signed by 


the manager of a factory that such person will 
be employed therein if certified to be fit for work 
in a factory, or on the application of the 
manager of the factory in which any young 
person wishes to work, examine such person aifi 
ascertain his fitness for work in a factory. 

(2) The certifying surgeon, after examina- 
tioD, may grant to such young person, in tho 
prescribed form, or may renew— 

(a) & certificate of fitness to work in a factory 
as a child, if he is satisfied that the young per¬ 
son has completed his fourteenth year, that he 
has attained the prescribed physical standards 
and that he is fit for such work. 

(b) a certificate of fitness to work in a factory 
as an adult, if he is satisfied that the young 
person has completed bis fifteenth year and is fit 
for a full day*3 work in a factory : 

Provided that unless the certifying surgeon has 
personal knowledge of the place where the young 
person proposes to work and of the manufactur¬ 
ing process in which he will be employed, ho 
shall not grant or renew a certificate under this 
sub-section until be has examined such place. 

(3) A certificate of fitness granted or renewed 
under sub-section (2 )— 

(a) shall be valid only for a period of twelve 
months from the date thereof; 

(b) may be made subject to conditions in re¬ 
gard to the nature of the work in which the 
young person may be employed, or requiring re¬ 
examination of the young person before the ex¬ 
piry of the period of twelve months. 

(4) A certifying surgeon shall revoke any 
certificate granted or renewed under sub-sec¬ 
tion (2) if in his opinion the holder of it is no 
longer fit to w’ork in the capacity stated therein 
in a factory. 

(5) Where a certifying surgeon refuses to 
grant or renew a certificate or a certificate of the 
kind requested or revokes a certificate, he shall', 
if so requested by any person who could have 
applied for the certificate or the renewal thereof, 
state his reasons in writing for so doing. 

(6) Where a certificate under this section 
with reference to any young person is granted- 
or renewed subject to such conditions as are re¬ 
ferred to in clause (h) of sub-section (3), tha 
young person shall not be required or allowed to 
work in any factory except in accordance with- 
those conditions. 

(7) Any fee payable for a certificate under 
this section shall be paid by the occupier and 
shall not be recoverable from the young person, 
his parents or guardian. 

Note. — The existing S. 52 of the Act of 1934 has 
been redrafted. Provisions ate made more tight To 
avoid unnecessary work on the certifying su^eons it 
has also been now provided that he will examine only 
those young persons who produce a certificate from the 
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manager that he will be employed in his factory if 
found fit, 

70. (1) An adolescent who has been granted 

Effect of certifi- S' certificate of fitness to 
cate of fitness work in a factory as an 
granted to adoles- adult under clause (b) of 

sub-sGCtion (2)ot section 69, 
and who while at work in a factory carries a 
token giving reference to the certificate, shall be 
deemed to be an adult for all the purposes 
of Chapters vi andivili. 

(2) An adolescent who has not been granted a 
certificate of fitness to work in a factory as an 
adult under the aforesaid clause (b) shall, not¬ 
withstanding his age, be deemed to be a child 
for all the purposes of this Act. 

Working hours 71. f No child shall be 
for children. employed or permitted to 

work, in any factory— 

(a) for more than four and a half hours in 
any day; 

(b) between the hours of 7 p.M. and 6 a.m. 

(2) The period of work of all children em- 
ployed in a factory shall be limited to two shifts 
which shall not overlap or spread over more 
than five hours each ; and each child shall be 
employed in only one of the relays which shall 
not, except with the previous permission in writ¬ 
ing of the Chief Inspector, be changed more 
frequently than once in a period of thirty days. 

(3) The provisions of section 52 shall apply 
also to child workers, and no exemption from 
the provisions of that section may be granted in 
respect of any child, 

(4) No child shall be required or allowed to 
work in any factory on any day on which he has 
already been working in another factory. 

72. (1) There shall be displayed and cor- 

Noiice of periods rectly maintained in every 

of ivork for children, factory in which children 

are employed, in accordance with the provisions 
of sub-section (2) of section 108 a notice of 
periods of work for children, showing clearly 
for every day the periods during which children 
may be required or allowed to work. 

(2) The periods shown in the notice required 
by sub section (l) shall be fixed beforehand in 
accordance with the method laid down for adult 
workers in section 61, and shall be such that 
children^ working for those periods would not 
be working in contravention of any of the pro- 
visions of section 71 , 

(3) The provisions of sub-aeotions (8), (9) 
and (10) of section 6l shall apply also to the 
notice required by sub-section (1) of this 
section. 

73. (1) The manager of every factory in. 

Begister of child ^bich children are employ- 
tvorkers. ed shall maintain a register 


of child workers, to be available to the Inspector 
at all times during working hours or when any 
work is being carried on in a factory, showing_ 

(a) the name of each child worker in the 
factory, 

(b) the nature of his work, 

(c) the group, if any, in which he is included, 

(d) where his group works on shifts, the relay 
to which he is allotted, and 

(e) the number of his certificate of fitness 
granted under section 69. 


(2) The Provincial Government may pre¬ 
scribe the form of the register of child workers, 
the manner in which it shall be maintained and 
the period for which it shall be preserved. 


74. No child shall be employed in any factory 
Hours of work to otherwise than in accor- 

"i'l- ‘,1», of 

72 and register periods of work for children 
under section 73. displayed in the factory 
and the entries made beforehand against his 
name in the register of child workers of the 
factory. 

".:S" , If- Wta.0 .. 

tion. IS of opinion— 

(a) that any person working in a factory 
without a certificate of fitness is a young person, 


or, 

(b) that a young person working in a factory 
with a certificate of fitness is no longer fit to 
work in the capacity stated therein,— 
he may serve on the manager of the factory a 
notice requiring that such person or young per¬ 
son, as the case may be, shall be examined by a 
certifying surgeon, and such person or young 
person shall not, if the Inspector so directs, be 
employed, or permitted to work, in any factory 
until he has been so examined and has been 
granted a certificate of fitness or a fresh certifi¬ 
cate of fitness, as the case may be, under sec¬ 
tion 69, or has been certified by the certifying 
surgeon examining him not to be a young 
person. 

Power to make 76. The Provincial Govern- 
rnles, ment may make rules— 

(a) prescribing the forms of certificates of 
fitness to be granted under section 69, providing 
for the grant of duplicates in the event of loss 
of the original certificates, and fixing the fees 
which may be charged for such certificates apd 
renewals thereof and such duplicates ; 


(h) prescribing the physical standards to be 
attained by children and adolescents working in 
factories ; 

(c) regulating the procedure of certifying 
surgeons under this Chapter ; 

(d) specifying other duties which certifying 
surgeons may be required to perform in conne- 
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ction with the employiueut of yoiiug persons in 
factories, and fixing the fees which may be 
charged for such duties and the persons by 
whom they shall be payable. 

77. The provisions of this Chapter shall be 

Certain o!hrr /'roi isn'is in addition to, andnot 

of law not bani'l. in derogation of, the 

I'rovisions of t’ne bhniiloyment of Children Act, 
10::;3 (XXVI of 193S). 

CIUrTHR VIII 
Leave with AYages 

78. (1) 'rhe provisions of this Chapter shall 

Ai>i>Iicaiion of chai)!er. not Operate to the pre¬ 
judice of any rights to which a worker may be 
entitled under any other law or under the terms 
of any award, agreement cr contract of service: 

Provided that where such award, agreement 
or contract of service provides for a longer leave 
with wages than provided in this Chapter the 
worker shall be entitled only to such longer 
leave. 

Explanation. —For the purpose of this Chap¬ 
ter leave shall not, except as provided in sec¬ 
tion 79, include weekly holidays or holidays for 
festivals or other similar occasions. 

(2) The provisions of this Chapter shall not 
apply to any workshop of a Federal Railway. 

79. (1) Every worker who has completed a 

Annual leave with period of twelve months 

^vages. continuous service in a 

factory shall be allowed during the subsequent 
period of twelve months, leave with wages for a 
number of days calculated at the rate of— 

(i) if an adult, one day for every twenty days 
of work performed by him during the previous 
period of twelve months subject to a minimum 
of ten days, and 

(ii) if a child, one day for every fifteen days 
of work performed by him during the previous 
period of twelve mouths, subject to a minimum 
of fourteen days: 

Provided that a period of leave shall be inclu¬ 
sive of any holiday which may occur during 
such period : 

Provided further that where the employment 
of a worker w’ho has completed a period of four 
months* continuous service iu a factory is termi¬ 
nated before he has completed a period of twelve 
months* continuous service, he shall be deemed 
to (jave become entitled to leave for the number 
of days which bears to the number of days 
specified in tl?is sub-section the same proportion 
as the period of hia continuous service bears to 
the continuous service of twelve months and the 
occupier of the factory shall pay to him the 
amount payable under section 80 in respect of 
the leave to which he is deemed to have become 
entitled. 


(2) If a -worker does not in any one such 
period of twelve months take the whole of the 
leave allowed to him under sub-section (1), any 
leave not taken by him shall be added to the 
leave to be allowed to him under that sub-sec- 
tion in the succeeding period of twelve months; 

Provided that the total number of days of 
leave which may be carried forward to a succeed¬ 
ing period shall not exceed fifteen in the case of 
an adult or twenty in the case of a child : 

Provided further that a worker who has ap. 
plied for leave with wages but has not been given 
such leave in accordance with any scheme drawn 
up under sub-sections (4) and (5), shall be en¬ 
titled to carry forward the unavailed leave 
without any limit. 

(3) A worker may in any such period of 
twelve months apply in writing to the manager 
of the factory, not less than fifteen full working 
days before the date on which he wishes hia 
leave to begin, to take all the leave or any por¬ 
tion thereof, allowable to him during that period 
under sub-sections (1) and (2) : 

Provided that the number of instalments in 
which the leave is proposed to be taken shall not 
exceed three : 

Provided further that the application stall be 
made not less than thirty full working days 
before the date on which the worker wishes his 
leave to begin, if he is employed in a public 
utility service as defined in clause (n) of sec¬ 
tion 2 of the Industrial Disputes Act, 1947 (XIV 
of 1947.) 


(4) If, for the purpose of ensuring the con¬ 
tinuity of work in a factory, the occupier or 
manager of the factory, in agreement with the 
^Vo^ks Committee of the factory constituted 
under section 8 of the Industrial Disputes Act, 
1947 (xiv of 1947) Or a similar committee con¬ 
stituted under any other Act, or if there is no 
such Works Committee or a similar committee 
in the factory the occupier or the manager of the 
factory in agreement with the representatives 
of the workers therein chosen in the prescribed 
manner, may lodge with the Chief Inspector a 
scheme in writing whereby the leave allowable 
under this section may be regulated. 

(5) k scheme lodged under sub-section (4) 
shall be posted in convenient places in the 
factory and shall be in force for a period of 
twelve months from the date on which it is 
lodged with the Chief Inspector, and may there¬ 
after be renewed, with or without modification, 
for a further period of twelve months at a time 
by the manager in agreement with the Works 
Committee or a similar committee or, as the 
case may be, by the manager of the factory' in 
agreement with the representatives of the 
workers as specified in sub-section (4), 
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(6) An application for leave which does not 
contravene the provisions of sub-section (3) 
shall not be refused unless the refusal is in ac¬ 
cordance with a scheme for the time beicg in 
operation under sub-sections (4) and (6). 

(7) If a worker entitled to leave under sub¬ 
sections (1) and (2) is discharged from the 
factory before he has taken the entire leave to 
which he is entitled or if having applied for and 
having not been granted such leave, he quits 
his employment before be has taken the leave 
the occupier of the factory shall pay him the 
amount payable under section 80 in respect of 
the leave not taken and such payment shall be 
made before the expiry of the second working 
day after the day on which his employment is 
terminated. 

Explanation 1. — For the purposes of this 
section a worker shall be deemed to have com¬ 
pleted a period of continuous service in a factory 
notwithstanding any interruption in service 
during that period brought about by— 

( i) sickness, accident or authorised leave not 
exceeding in the aggregate one-sixth of the 
period, or 

(ii) a strike which is not an illegal strike or 
a lock out, or 

(Hi) one or more periods of involuntary 
unemployment not exceeding in the aggregate 
one-twelfth of the period, or 

(iv) leave admissible or granted under any 
other law. 

Explanation 2.—"Authorised leave” shall 
include any casual absence due to any reason¬ 
able cause : 

Provided that the worker within a week from 
the commencement of the absence gives the 
reasons for the absence in writing to the manager 
of the factory, and may include periods of un¬ 
authorised leave, not exceeding in the aggregate 
one-thrity-sixth of the period of continuous 
service, but shall not include any weekly holiday 
allowed under section 52 which occurs at the 
beginning or end of an interruption brought 
about by the leave. 

Explanation 3. — "Illegal strike” means a 
strike which is illegal within the meaning of 
section 24 of the Industrial Disputes Act, 1947 
(xiv of 1947) or oJE any other law for the time 

being in force relating to industrial disputes. - 

Note. —This ia S. 49B of the Act of 1934, completely 
recast and expanded. 

y 80. For the leave allowed to him under see- 

Wages during tion 79 a worker shall be paid 
leave period. at a rate equal to the daily 

average of his total full-time earnings, exclusive 
of any overtime earnings and bonus, but inclu¬ 
sive of dearness allowance and the cash equiva¬ 
lent of any advantage accruing by the sale, by 


the employer, of foodgrains and other articles at 
concessional rates, for the days on which he 
worked during the month immediately preced¬ 
ing his leave. 

81. A worker who has been allowed leave for 

Payment in ad- not less than four days in the 
vance in certain case of an adult and five 

days in the case of a child 
under section 79 shall, before his leave begins, be 
paid the wages due for the period of the leave 
allowed. 

82. Any Inspector may institute proceedings 

Power of Ins- on behalf of any workers to 

pector to act for recover any sum required to 

be paid by an employer 
under this Chapter which the employer has not 
paid. 

83. The Provincial Government may pres- 

Power to make cribe the keeping by mana- 

rtiles. gers of factories of registers 

showing such particulars as may be pres- 
cribed and requiring such registers to be made 
available for examination by Inspectors. 

84. Where the Provincial Government is 

Poiver to cxeinpt satisfied that the leave rules 

factories, applicable to workers in a 

factory provide benefits which in its opinion are 
not less favourable than those for which this 
Chapter makes provision, it may, by written 
order, exempt the factory from all or any of the 
provisions of this Chapter, subject to suchcondi- 
tiODS as may be specified in the order. 


CHAPTER IX 
Special Provisions 

85. (1) The Provincial Government may, by 

Power to apply notification in the official 
the Act to certain Gazette, declare that all or 
premises. provisions of this 

Act shall apply to any place wherein a manu¬ 
facturing process is carried on with or without 
the aid of power or is so ordinarily carried on 
notwithstanding that— 

(i) the number of persons employed therein 
is less than ten, if working with the aid of power 
and less than twenty if working without the aid 
of power, or 

m) the persons working therein are not 
employed'by the owner'.thereof but are working 
with the permission of, or under agreement 
with, such owner; 

Provided that the manufacturing process is 
not being carried on by the owner only with the 
aid of his family. 

(2) After a place is so declared, it shall be 
deemed to he a factory for the purposes of this 
Act, and the owner shall be deemed to be the 
occupier, and any person w'orking therein, a 
worker. 
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Explanation .—For the purposes of this sec¬ 
tion, “owner” shall include a lessee or mort¬ 
gagee with possession of the premises. 

86. The provincial Government may exempt, 

Power to exempt subject to such conditions as 
public institutions, it ^ay consider necessary, 

any workshop or workplace where a manufac¬ 
turing process is carried on and which is attach¬ 
ed to public institution maintained for the 
purposes of education, training or reformation, 
from all or any of the provisions of this Act; 

Provided that no exemption shall be granted 
from the provisions relating to hours of work 
and holidays, unless the persons having the con¬ 
trol of the institution submit, for the approval 
of the Provincial Government, a scheme for the 
regulation of the hours of employment, intervals 
for meals, and holidays of the persons employed 
in or attending the institution or who are in- 
mates of the institution, and the Provincial 
Government is satisfied that the provisions of 
the scheme are not less favourable than the cor¬ 
responding provisions of this Act. 


87. Where the Provincial Government is of 
Dangerous ope- opinion that any operation 

carried on in a factory ex¬ 
poses any persons employed in it to a serious 
risk of bodily injury, poisoning or disease, it 
may make rules applicable to any factory or 
class or description of factories in which the ope¬ 
ration is carried on— 

(a) specifying the operation and declaring it 
to be dangerous; 

(i) prohibiting or restricting the employment 

of women, adolescents or children in the ope- 
ration; 

(c) providing for the periodical medical exa¬ 
mination of persons employed, or seeking to be 
employed, in the operation, and prohibiting the 

employment of persons not certified as fit for 
such employment; 

id) providing for the protection of all persona 
employed in the operation or in the vicinity of 
the places where it is carried on; 

ie) prohibiting, restricting or controlling the 
use of any specified materials or processes in 
connection with the operation. 

88. Where in any factory an accident occurs 
Notice of certain which causes death, or which 

accidents. causes any bodily injury by 

reason of which the person injured is prevented 
from working for a period of forty-eight hours 
or more immediately following the accident, or 
which is of such nature as may be prescribed 
in this behalf, the manager of the factory shall 
send notice thereof to such authorities, and in 

such form and within such time, as may be 
prescribed. 


89. (1) Where any worker in a factory con- 

Notice of certain tracts any disease specified 

diseases, in the Schedule, the manager 

of the factory shall send notice thereof to such 
authorities, and in such form and within such 
time, as may be prescribed. 

(2) If any medical practitioner attends on a 
person who is or has been employed in a fac¬ 
tory, and who is, or is believed by the medical 
practitioner to be, suffering from any disease 
specified in the Schedule, the medical practitioner 
shall without delay send a report in writing to 
the office of the Chief Inspector stating— 

(a) the name and full postal address of the 
patient, 

(h) the disease from which he believes the 
patient to be suffering, and 

(c) the name and address of the factory in 
which the patient is, or was last, employed. 

(3) Where the report under sub-section (2) 
is confirmed to the satisfaction of the Chief Ins- 
pector, by the certificate of a certifying surgeon 
or otherwise, that the person is suffering from a 
disease specified in the Schedule, he shall pay.to 
the medical practitioner such fee as may be pre¬ 
scribed, and the fee so paid shall be recovera¬ 
ble as an arrear of land-revenue from the occupier 
of the factory in which the person contacted the 
disease. 

(4) It any medical practitioner fails to comply 
with the provisions of sub-section (2)t he shall 
be punishable with fine which may extend to fifty 
rupees. 

90. (1) The Provincial Government may, it 

Power to direct it considers it expedient so 

enquiry into casos of Jq do, appoint a competent 

person to inquire into the 
causes of any accident occurring in a factory or 
into any case where a disease specified in the 
Schedule has been, or is suspected to have been, 
contacted in a factory, and may also appoint 
one or more persons possessing legal or epeoial 
knowledge to act as assessors in such inquiry. 

(2) The person appointed to hold an inquiry 
under this section shall have all the powers of a 
Civil Court under the Code of Civil Procedure, 
1908 (V of 1908), for the purposes of enforcing the 
attendance of witnesses and compelling the pro¬ 
duction of documents and material objects, and 
may also, so far as may be Necessary for the 
purposes of the inquiry, exercise any of the powers 
of an Inspector under this Act; and every person 
required by the person making the inquiry to 
furnish any information shall be deemed to be 
legally bound so to do within the meaning o! 
section 176 of the Indian Penal Code (XLV of 
1660). 

(3) The person holding an inquiry under this 
section shall make a report to the Provinoial 
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Government stating the causes of the accident, 
or as the case may be, disease, and any attendant 
circumstanceSi and adding any observations 
'which he or any of the assessors may think fit to 
make. 

(4) The Provincial Government may, if it 
thinks fit, cause to be published any report made 
’Under this section or any extracts therefrom. 

(5) The Provincial Government may make 
rules for regulating the procedure at inquiries 
under this section. 

91. (1) An Inspector may at any time dur- 

PowcT to take s<iin~ ing the normal working 
pies, hours of a factory, after in¬ 

forming the occupier or manager of the factory 
or other person for the time being purporting to 
be in charge of the factory, take in the manner 
hereinafter provided a sufficient sample of any 
substance used or intended to be used in the fac¬ 
tory, such use being— 

(a) in the belief of the Inspector in contra¬ 
vention of any of the provisions of this Act or 
the rules made thereunder, or 

(b) in the opinion of the Inspector likely to 
cause bodily injury to, or injury to the health of, 
workers in the factory. 

(2) Where the Inspector takes a sample under 
sub section (1), he shall, in the presence of the 
person informed under that sub-section unless 
such person wilfully absents himself, divide the 
sample into three portions and effectively seal 
and suitably mark them, and shall permit such 
person to add his own seal and mark thereto. 

(3) The person informed as aforesaid shall, if 
the Inspector so requires, provide the appliances 
for dividing, sealing and marking the sample 
taken under this section. 

(4) The Inspector shall— 

(a) forthwith give one portion of the sample 
to the person informed under sub-section (1)] 

(b) forthwith send the second portion to a 
Government Analyst for analysis and report 

thereon; 

(c) retain the third portion for production to the 
Court before which proceedings, if any, are institu- 
ted in respect of the substance. 

(5) Any document purporting to be a report 
^nder the hand of any Government Analyst upon 
'Sny substance submitted to him for analysis and 
treport under this section, may be used as evi¬ 
dence in any proceedings instituted in respect of 
the substance. 

CHAPTEE X 

Penalties and Procedure 

92. Save as is otherwise expressly provided in 

Oetieral peftalty this Act and subject to the 
/or offences. provisions of section 93, if 

in, or in respect of, any factory there is any con¬ 
travention of any of the provisions of this Act or 


of any rule made thereunder or of any order in 
writing given thereunder, the occupier and mana¬ 
ger of the factory shall each be guilty of an off¬ 
ence and punishable with imprisonment for a 
term which may extend to three months or with 
fine which may extend to five hundred rupees or 
with both, and if the contravention is continued 
after conviction, with a further fine which may 
extend to seventy-five rupees for each day on 

which the contravention is so continued. 

l^otc. _The existing Section 60 of the Act of 1934 has 

been redrafted with a view to make the breach of any 
section or of any rule or order made under the Act an 
offence which can be punished with imprisonment or 
fine or both. 

93, Where in any premises separate buildings, 

Liability of owner or in any building separate 

of premises in certain parts of the building or sapa- 
circumstances. parfcg of any room there¬ 

in are leased or occupied by different persons in 
such a manner as to constitute separate factories, 
the owner of the premises or building, as the case 
may be, shall be liable, in the stead of the occu¬ 
pier of the factory for any contravention in, or 
in respact of, any part of the premises or buil¬ 
ding which is used as a factory, of— 

(a) the provisions of Chapter HI or of any 

rules made thereunder; 

(b) the provisions of Chapter IV or of any 
rules made thereunder, except in so far as they 
relate to plant or machinery belonging to or sup¬ 
plied by the occupier of the factory; 

(c) the provisions of Chapter V or of any rules 
made thereunder, and in computing for the pur¬ 
poses of any of the provisions mentioned in this 
clause the number of workers employed, the 
whole of the premises or building, as the case may 
be, shall be deemed to be a single factory; 
Provided that— 

(i) the provisions of this section shall not 
apply to, or in respect of, any building or room 
in the sole occupation of the occupier of a fac- 
tory: 

(ii) the aforesaid owner shall be liable for 
any contravention of any of the provisions of this 
Act or of the rules made thereunder relating to 
cleanliness of sanitary conveniences only when 
thosq conveniences are used by workers of more 
than one occupier; 

(Hi) the aforesaid owner shall be liable for 
any contravention of any of the provisions of this 
Act or of the rules made thereunder relating to 
hoists and lifts, and means of escape and safety 
precautions in case of fire, only in so far as the 
said provisions relate to things under bis control. 

94. If any person who has been convicted of 

Enhanced penalty any offence punishable un- 

after previous con- der section 92 is again guilty 
viction. Qf offence involving a 

contravention of the same provision, he shall bo 
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punisbaLle on a subsequent conviction with im¬ 
prisonment for a term which may extend to six 
months or with fine which may extend to one 
thousand rupees or with both : 

Provided that for the purposes of this section 
no cognizance shall be taken of any conviction 
made more than two years before the commis¬ 
sion of the oCl’ence which is being punished. 

95. *\VhoGver wilfully obstructs an Inspector 
Penalty for obstruct- in the exercise of any 

ing Inspector, power Conferred on him 

by or under this Act, or fails to produce on de¬ 
mand by an Inspector any registers or other 
documents in bis custody kept in pursuance of 
this Act or of any rules made thereunder, or 
conceals or prevents any worker in a factory 
from appearing before, or being examined by, 
an Inspector, shall be punishable with imprison¬ 
ment for a term which may extend to three 
months or with fine which may extend to five 
hundred rupees or with both. 

96. Whoever, except in so far as it may be 

Penalty for u'rongfully necessary for the pur- 

disclosing results of an- poses of a prosecution 
alysis un icr section 01. 

^ for any otience puni¬ 

shable under this Act, publishes or discloses to 
any person the results of an analysis made 
under section 91, shall be punishable with impri¬ 
sonment for a term which may extend to three 
months or with fine which may extend to five 
hundred rupees or with both. 

97. (1) Subject to the provisions of section 

Offences hy xcorhers. jf any worker em¬ 

ployed in a factory contravenes any provision of 
this Act, or any rules or orders made there¬ 
under, imposing any duty or liability on workers, 
he shall be punishable with fine which may ex¬ 
tend to twenty rupees. 

(2) Where a worker is convicted of an ofi'enco 
punishable under sub-section (1), the occupier 
or manager of the factory shall not be deemed 
to be guilty of an offence in respect of that con- 
travention, unless it is proved that be failed to 
take all reasonable measures for its prevention. 

98. Whoever knowingly uses or attempts to 
Penally for using use, as a certificate of fit- 

false certificate of ricss granted to himself 

under section 70, a certificate 

granted to another person under that section, 
or who, having procured such a certificate, 
knowingly allows it to be used, or an attempt to 
use it to bo made, by another person, shall bo 
punishable with imprisonment for a term which 
may extend to one month or with fine which 
may extend to fifty rupees or with both. 

99. If a child works in a factory on any day 
Penally for yermil- on which he has already 

working in another 
^ ” ’ factory, the parent or 
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guardian of the child or the person having cus* 
tody of or control over him or obtaining any' 
direct benefit from bis wages, shall be punish¬ 
able with fine which may extend to fifty rupees 
unless it appears to the Court that the child so 
worked without the consent or connivance of 
such parent, guardian or person. 

100. (1) Where the occupier of a factory ig 
Determination of a firmer other association 

occuyier in certain of individuals, any one of 

the individual partners or 
members thereof may be prosecuted and punish¬ 
ed under this Chapter for any offence for which 
the occupier of the factory is punishable : 

Provided that the firm or association may 
give notice to the Inspector that it has nominat¬ 
ed one of its members, residing within the Pro¬ 
vinces of India to be the occupier of the factory 
for the purposes of this Chapter, and such indi¬ 
vidual shall, so long as he is so resident, b& 
deemed to be the occupier of the factory for the 
purposes of this Chapter, until further notice 
cancelling his nomination is received by the In¬ 
spector or until be ceases to be a partner or 
member of the firm or association. 

f 2) Where the occupier of a factory is a com¬ 
pany, any one of the directors thereof, or in the 
case of a private company, anyone of the share¬ 
holders thereof, may be prosecuted and punished 
under this Chapter for any offence for which the 
occupier of the factory is punishable : 

Provided that the company may give notice 
to the Inspector that it has nominated a direc¬ 
tor, or in the case of a private company, a share¬ 
holder, who is resident in either case within the 
provinces of India, to be the occupier of the * 
factory for the purposes of this Chapter, and 
such director or shareholder, as the case may 
be, shall, so long as he is so resident, be deemed 
to be the occupier of the-faotory for the purposes 
of this Chapter, until further notice cancelling 
bis nomination is received by the Inspector or 
until he censes to be a director or shareholder. 

(3) Where the owner of any premises or 
building referred to in section 93 is not nn indi¬ 
vidual, the provisions of this section shall apply 
to such owner as they apply to occupiers of 
factories who are not individuals. 

101. Where the occupier or manager of a 
Exemption of occupier factory is charged with 

or manager from liabili- an offence punishable 
iy in certain cases, 

be entitled, upon complaint duly made by him 
and on giving to the prosecutor not less than 
three clear days’ notice in writing of his inten¬ 
tion so to do, to have any other person whom 
he charges ns the actual offender brought before 
the Court at the time appointed for hearing the 
charge; and if, after the commission of tha 
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offence has been proved, the occupier or mana¬ 
ger of the factory, as the ease may be, proves 
to the satisfaction of the Court:— 

(a) that he has used due diligence to enforce 
the execution of this Act, and 

(b) that the said other person committed the 
offence in question without his knowledge, con¬ 
sent or connivance— 

that other person shall be convicted of the offence 
and shall be liable to the like punishment as if 
he were the occupier or manager of the factory, 
and the occupier or manager, as the case may 
be, shall be discharged from any liability under 
this Act in respect of such offence : 

Provided that in seeking to prove as aforesaid, 
the occupier or manager of the factory, as the 
case may he, may be examined on oath, and his 
evidence and that of any witness whom he calls 
in his support shall be subject to cross-examina¬ 
tion on behalf of the person he charges as the 
actual offender and by the prosecutor : 

Provided further that, if the person charged 
as the actual offender by the occupier or mana¬ 
ger cannot be brought before the Court at the 
time appointed for hearing the charge, the Court 
shall adjourn the hearing from time to time for 
a period not exceeding three months and if by 
the end of the said period the person charged as 
the actual offender cannot stillba brought before 
the Court, the Court shall proceed to hear the 
charge against the occupier or manager and 
shall, if the offence be proved, convict the occu¬ 
pier or manager, 

102. (l) Where the occupier or manager of 

Power of Court a factory is convicted of an 
to make orders. offence punishable under this 
Act the Court may, in addition to awarding any 
punishment, by order in writing require him, 
within a period specified in the order (which 
the Court may, if it thinks fit and on applica¬ 
tion in such behalf, from time to time extend) 
to take such measures as may be so specified 
for remedying the matters in respect of which 
the offence was committed. 

(2) Where an order is made under sub¬ 
section (l)t the occupier or manager of the 
factory, as the case may be, shall not be liable 
under this Act in respect of the continuation of 
the offence during the period or extended period, 
if any, allowed by the Court, but if, on the expiry 
of such period or extended period, as the case may 
be, the order of the Court has not been fully com¬ 
plied with, the occupier or manager, as the case 
may be, shall be deemed to have committed a 
further offence, and may be sentenced therefor by 
the Court to undergo imprisonment for a term- 
which may extend to six months or to pay a 
fine which may extend to one hundred rupees 


for every day after such expiry on which the 
order has not been complied with, or both to 
undergo such imprisonment and to pay such 
fine, as aforesaid. 

103. If a person is found in a factory at any 

Presumption as to time, except during intervals 

employment. for meals or rest, when 

work is going on or the machinery is in motion, 
he shall, until the contrary is proved, be deemed 
for the purposes of this Act and the rules made 
thereunder to have been at that time employed 
in the factory. 

104. (1) When any act or omission would, if a 

Onus as to age. person were under a certain 

age, be an offence punishable under this Act, and 
such person is in the opinion of the Court prima 
facie under such age, the burden shall be on the 
accused to prove that such person is not under 
such age. 

(2) K declaration in writing by a certifying 
surgeon relating to a worker that he has per¬ 
sonally examined him and believes him to be 
under the age stated in such declaration shall, 
for the purposes of this Act and the rules made 
thereunder, be admissible as evidence of the age 
of that worker. 

103. (1) No Court shall take cognizance of 

Cognizance of any offence under this Act 
offences. except on complaint by, or 

with "the previous sanction in writing of, an 
Inspector. 

(2) No Court below that of a Presidency 
Magistrate or of a Magistrate of the first class 
shall try any offence punishable under this 

Act. 

108. No Court shall take cognizance of any 
Limitation of pro- offence punishable under 
secuiions. this Act unless complaint 

thereof is made within three months of the date 
on which the alleged commission of the offence 
came to the knowledge of an Inspector. 

Provided that where the offence consists of 
disobeying a written order made by an Inspector, 
complaint thereof may be made within six 
months of the date on which the offence is alleg¬ 
ed to have been committed. 

CHAPTER XI 
Supplemental 

107. (1) The manager of a factory on whom 

Appeals. an order in writing by an Inspector 
has been served under the provisions of this Act 
or the occupier of the factory may, within thirty 
days of the service of the order, appeal against 
it to the prescribed authority, and such authority 
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may, giibjecfc to rules made in this behalf by the 
Provincial Government, conhrm, modify or 
reverse the order. 

(2) Subject to rules made in this behalf by 
the Provincial Government (which may prescribe 
classes of appeals which shall not be heard with 
the aid of assessors), the appellate authority 
may, or if so required in the petition of appeal 
shall, hear the appeal with the aid of assessors, 
one of whom shall be appointed by the appellate 
authority and the other by such body represent¬ 
ing the industry concerned as maybe prescribed. 

Provided that if no assessor is appointed by 
such body before the time fixed for hearing the 
appeal, or if the assessor so appointed fails to 
attend the hearing at such time, the appellate 
aiu’hority may, unless satisfied that the failure 
to attend is clue to sufficient cause, proceed to 
hear tiie appeal without the aid of such assessor 
or, if it thinks fit, without the aid of any 
assessor. 

(3) Subject to such rules as the Provincial 
Government may make in this behalf and 
subject to such conditions as to partial compli¬ 
ance or the adoption of temporary measures as 
the appellate authority may in any case think 
fit to impose, the appellate authority may, if it 
thinks fit, suspend the order appealed against 
pending the decision of the appeal. 

108. (1) 1 x 1 addition to the notices required 

Di^^layof notices, to be displayed in any factory 

by or under this Act. there shall be displayed in 
every factory a notice containing such abstracts 
of this Act and of the rules made thereunder as 
may be prescribed and also the name and 
address of the Inspector and the certifying 
surgeon. 

(2) All notices required by or under this Act 
to be displayed in a factory shall be in English 
and in a language understood by the majority 
of the workers in the factory, and shall be dis¬ 
played at some conspicuous and convenient 
place at or near the main entrance to the 
factory, and shall be maintained in a clean and 
legible condition. 

(3) The Chief Inspector may, by order in 
writing served on the manager of any factory, 
require' that there shall be displayed in the 
factory any other notice or poster relating to 
the health, safety or welfare of the workers in 
the factory. 

109. The Provincial Government may make 

Sermce oj notices, rujeg prescribing the manner 

of the service of orders under this Act on owners, 
occupiers or managers of factories. 

110. The Provincial Government may make 

lieturns. rules requiring owners, ocou- 

piers or managers of factories to submit such 


returns, occasional or periodical, as may in its 
opinion be required for the purposes of this Act, 

Obligations o (1) No worker in a 

workers. factory— 

{a) shall wilfully interfere with or misuse any 
appliance, convenience or other thing provided in 
a factory for the purposes of securing the health, 
safety or welfare of the workers therein; 

(b) shall wilfully and without reasonable cause 
do anything likely to endanger himself or others; 
and 

(c) shall wilfully neglect to make use of any 
appliance or other thing provided in the factory 
for the purposes of securing the health or safety 
of the workers therein. 

(2) If any worker employed in a factory 
contravenes any of the provisions of this section 
or of any rule or order made thereunder, he 
shall be punishable with imprisonment for a term 
which may extend to three months, or with fine 
which may extend to one hundred rupees, or 
with both. 

112. The Provincial Government may make 
General power to rules providing for any mat- 

viake rules. ter which, under any of the 

provisions of this Act. is to be or may be prescrib- 
ed or which may be considered expedient in order 
to give effect to the purposes of this Act. 

113. The Central Government may give 
Powers of Centre directions to a Provincial 

to give directions. Government as to the carry¬ 
ing into execution of the provisions of this 

Act. 

114. Subject to the provisions of section 46 
No charge for no fee or charge shall be 

facilities and coa- realised from any worker 
sentences. respect of any arrange¬ 

ments or facilities to be provided, or any equip¬ 
ments or appliances to be supplied by the 
occupier under the provisions of this Act. 

115. All rules made under this Act shall be 
Publication of published in the official 

rules. Gazette, and shall be sub¬ 

ject to the condition of previous publication; and 
the date to be specified under clause (3) of sec¬ 
tion 23 of the General Clauses Act, 1897 (X 
of 1897), shall be not less than three months 
from the date on which the draft of the proposed 
rules was published. 

116. Unless otherwise provided this Act shall 

Application of Act “PP'y ‘o factories belonging 
to (Joueramflui /ac- to the Central or any rro- 
Dorics. vinoial Government. 

117. No suit, prosecution or other legal pro- 

Protection toper- ceeding shall lie against any 

sons acting under person for anything whiou 
this Act, 13 in good faith done or 

intended to be done under this Aot. 
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118. (l) No Inspector shall, while in service 

Restriction on dis- or after leaving the service, 
closure of informa- disclose otherwise than in 

connection with the execu¬ 
tion, or for the purposes of, this Act any infor¬ 
mation relating to any manufacturing or 
commercial business or any working process 
which may come to his knowledge in the course 
of his official duties, 

(2) Nothing in sub-section (l) shall apply to 
any disclosure of information made with the 
previous consent in writing of the owner of such 
business or process or for the purposes of any 
legal proceeding (including arbitration) pursuant 
to this Act or of any criminal proceeding which 
may be taken, whether pursuant to this Act or 
otherwise, or for the purposes of any report of 
such proceedings as aforesaid. 

(3) If any Inspector contravenes the provi- 
sions of sub-section (l) he shall be punishable 
with imprisonment for a term which may extend 
to six months, or with fine which may extend to 
one thousand rupees, or with both. 

119. In sub-section of section 3 of the 

Amendment of Employment of Children 
section 3, Act XXVI Act, 1938, for the word 
of 1938. “twelfth** the word “four¬ 

teenth’* shall be substituted. 

120. The enactments set out in the Table 
Repeal and savings, appended to this section 

are hereby repealed : 

Provided that anything done under the said 
enactments which could have been done under 
■this Act if it had then been in force shall be 
deemed to have been done under this Act. 


TABLE 

Enactments repealed 


Year 


1934. 

1944. 

1945. 

1946. 

1947. 


No. 


Short title. 


XXV...’ The Factories Act, 1934. 

XIV ...' The Factories {Amendment) Act, 1944. 
Ill ... The Factories (Amendment) Act, 1945. 
X ... The Factories (Amendment) Act, 1946. 
V ... The Factories (Amendment) Act, 1947. 


THE SCHEDULE 

{See sections 89 and 90) 

List of Noti/ialle Diseases 

1 . Lead poisoning, including poisoning by any 

preparation or compound of lead or their 
aequelse. 

2. Lead tetra-ethyl poisoning. 

3. Phosphorus poisoning or its sequelte. 

4. Mercury poisoning or its sequelae. 

5. Manganese poisoning or its sequelae. 

6. Arsenic poisoning or its sequelae. 

7. Poisoning by nitrous fumes. 

8. Carbon bisulphide poisoning. 

9. Benzene poisoning, including poisoning by 

any of its homologues, their nitro or amido 
derivatives or its sequelae. 

10 . Chrome ulceration or its sequelae. 

11 . Anthrax. 

12 . Silicosis. 

13. Poisoning by halogens or halogen derivatives 

of the hydrocarbans of the aliphatic seri 

14. Pathological manifestations due to— 

(a) radium or other radio-active substances; 

(b) X-rays. 

15. Primary epitheliomatous cancer of the skin. 

16. Toxic anaemia. 

17. Toxic jaundice due to poisonous substances. 


Act No. LXIV of 1948 

The Essential Supplies (Temporary Powers) (Amendment) Act, 1948 

[Reed. G,-G.’a assent on 23rd September 1948 ] 

An Act to amend the Essential Supplies (Temporary Potvers) Acty 1946, 


Whereas it is expedient to amend the 
Essential Supplies (Temporary Powers) Act, 

1946 (XXIV of 1946), for the purposes hereinafter 
appearing; 

It is hereby enacted as follows :_ 

Note.^For Statement of Objects and Reasons, see 
<lazette of India, Part V, 11th September 1948. 

1. This Act may be called the Essential Sup- 

Short title. (Temporary Powers) 

(Amendment) Act, 1948. 

Z. For the proviso to sub-seetion (l) of seo- 

Amendinent of tion 7 of the Essential Sup- 
section 7, Act XXIV plies (Temporary Powers) 
^fl946. (XXIV of 1946), 

the following shall be substituted, namely:_ 

“Provided that — 

(a) where the contravention is of an Order 
■relating to cotton textiles, the Court shall_ 

(i) sentence any person convicted of such 


contravention to imprisonment for a term which 
may extend to three years and may, in addition, 
impose a sentence of fine, and 

(a) direct that any property in respect of 
which the Order has been contravened or such 
part of it as the Court may deem fit shall be 
forfeited to His Majesty ; and 

(b) where the contravention is of an Order 
relating to foodstuffs, which contains an express 
provision in this behalf, the Court shall direct 
that any property in respect of which the Order 
has been contravened shall be forfeited to His 
Majesty, unless for reasons to be recorded in 
writing it is of opinion that the direction should 
not be made in respect of the whole, or as the 

case may be, a part, of the property.’* 

Note .— By amending the proviso to S. 7 of the Act 
XXIV of 1946, this Act, tightens up the machinery for 
the enforcement of the control on cotton textiles. 
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Act No. LXV 1948 


The Indian Railways (Second Amendment) Act, 1918. 

[Reed. G.-G.’s assent on 23rd September 1948.1 
An Act further to amend the Indian Railways Act^ 1890, 


Whereas it is expedient further to amend 
the Indian Railways Act, 1890 (iX of 1890), for 
the purposes hereinafter appearing ; 

It is hereby enacted as follows :— 

Note .—For Statement of Objects an! Reasons, see 
Gazette of India, Part V, April 17, 1943. For 
Report of Select Committee, eee Gazette of India, 
Part V, Sept. 11, 1948. In the original Bill provision 
was made for the appointment of Claim Commissioners 
also, with a view to remove the hardship experienced 
by the passengers as a result of delays in the payment of 
compensation to those injured or to dependants of those 
hilled in an accident to a passenger train. But the 
Select Committee, thinking that many difficult ques¬ 
tions would arise with regard to this provision, deleted 
it from the Bill and recommended to the Government 
to reconsider the whole matter and bring a fresh legisla. 
tion on it. 

1. (1) This Act may be called the Indian 

Short title and Railways {Second Amend. 

commencement. ^^ent) Act, 1948. 

(2) It shall come into force on such date as 
the Central Goverment may, by notification in 
the ofBcial Gazette, appoint, 

2. (1) In Chapter V of the Indian Railways 

Amendment of Act, 1890 (hereinafter refer- 

Chapter F, Act IX red to as the said Act), 

section 4G shall be omitted, 
and sections 41, 42, 42A, 42B, 43, 44, 45 and 4GA 
shall be renumbered respectively as sections 26, 
27, 28, 29, 30, 31, 32 and 33. 

(2) In sub-section (3) of section 27, as so 
renumbered, for the figures and letter "42A” the 
figures "28" shall be substituted. 

(3) In section 28, as so renumbered, sub-sec¬ 
tion (2) and the figure and brackets "fl/'in 
sub-section (1) shall be omitted. 


35. (1) The Central Government shall cons- 

Constitution of titute two panels of asses. 

paiicls of assessors. gors namely, (a) the trade, 

industry and agriculture panel; and (b) the 
railway panel. 

(2) The trade industry and agriculture panel 
shall consist of not more than sixty persons 
chosen by the Central Government; one-third 
of the number chosen shall represent trade, one- 
third industry, and one third agriculture, the 
repregentatives in each group being chosen after 
consulting such associations representing trade, 
industry or agriculture (as the case may be), aa 
the Central Government may consider neces¬ 
sary. 

(3) The railway panel shall consist of not 
more than thirty persons with railway experience, 
chosen by the Central Government. 

(4) Any appointment to either panel shall be 
notified in the official Gazette ; and the notifica¬ 
tion shall specify the term for which the appoint¬ 
ment is made. The term shall not exceed two 
years, but the member shall be eligible for re¬ 
appointment after the expiry of his term. 

36. Tht) Tribunal may,' with the sanction of 

Staff. the Central Government, 

appoint such staff, and on such terms and condi¬ 
tions, as the Central Government may determine. 

37- The headquarters of the Tribunal shall ha 

Headquarters. at sucb place S3 the Central- 
Government may fix. 

38. The Tribunal may sit at such place or 

Sittings of the places as it may find ood- 
Tribunal. venient for the transaction' 


Insertion of ncto 
heading and now 
sections 31 to IGC in 
Act IX of ISOO, 

namely •— 


3. After section 33, as 
renumbered by section 2, 
the following heading and 
sections shall be inserted, 


"RAILWAY RATES TRIBUNAL 


34. (1) There shall be a Tribunal, called the 
Consiihition of Railway Rates Tribunal, 
the Tribiinal. {qj. purpose of discharg¬ 

ing the functions hereinafter specified in this 
Chapter. 

(2) The Tribunal shall consist of a President, 
and two other members, appointed by the Cen¬ 
tral Government; and they shall hold oQlce for 
such periods and on such terms and conditions 


as the Central Government may, by general 
order, prescribe. 

(3) A person shall not bo qualified for 
appointment as a member of the Tribunal unless 
be is or has been, or is qualified for appointment 
as, a Judge of a High Court. 


of business. 

39. For the purpose of exercising the jurisdio- 
Jurisdiction. tion conferred on it by this 

Chapter, the Tribunal may pass such interim and 
final orders as the circumstances may requite, 
including orders for the payment, subject to the 
provisions of this Chapter, of costs; and it shell 
be the duty of the Central Government^ the 
Provincial Government or the Government of 
an Acceding State (as the case may be) on 
whom any obligation is imposed by any such 
order, to carry it out. 

40. The Tribunal shall have the powers of a 
Powers of the Civil Court under the Code 

Tribunal. of Civil Procedure, 1908 

(v of 1908), for the purposes of taking evidence 
on oath, enforcing the attendance of witnesses, 
compelling the discovery ‘and production of 
documents and issuing commissions for the exa¬ 
mination of witnesses and shall be deemed to 
be a Civil Court for all the purposes of seotiott 
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195 and Chapter XXXV of the Code of Criminal 
Procedure, 1898 (v of 1893), and any reference 
to the presiding officer of a Court shall be deem¬ 
ed to include a reference to the President of the 
Tribunal. 

41. (l) Any complaint against a railway 

CovxT^laints against administration, or jointly 

a raiUcay administra- against twO Or more rail- 

way administrations, that 
such administration or administrations — 

(a) is or are contravening the provisions of 
section 28; or 

(b) ia or are charging— 

(1) unreasonable rates; or 

(ii) rates which are unreasonable by reason 
of any condition attached to them regarding 
minimum weight, packing assumption of risk or 
any other matter; or 

(c) is or are levying unreasonable charges 
excluding terminal charges which are, or may 
hereafter be, standardised ; or 

(d) is or are unreasonably refusing to quote 
a new station to station rate ; or 

(e) has or have unreasonably placed a com¬ 
modity in a higher class 

shall be heard and decided by the Tribunal in 
accordance with the provisions of this Chapter. 

In the case of a complaint under clause 
(d) of sub-section (1)^ the Tribunal may fix a 
new station to station rate. 

42. (1) The Tribunal alone shall have power 

Power to alter to reclassify any commodity 

rates or reclassify^ ^ higher class, but such 

power shall not be exercised 
except on the application of the Central Gov¬ 
ernment. 

(2) The Central Government alone shall have 
power— 

(a) to increase or reduce the level of class 
rates, schedule rates and terminal and other 
charges; 

(b) to classify any commodity which has not 
been classified before. 

(3) The Tribunal as well as the Central 
Government shall have power to reclassify any 
commodity in a lower class. 

Tribunal to decide ^3. fi; All matters shall 
matters with aid of be decided by the Tribunal 
assessors. ^ihe aid of assessors. 

(2) Where, in the opinion of the President of 
the Tribunal, any matter priTYicb facie appears 
to involve a question of principle, it shall be 
decided by a Full Bench consisting of the Presi¬ 
dent and the other two members, with the aid 
of not less than four assessors, selected by the 
President in equal numbers from the trade, 
industry and agriculture panel and from the 
railway panel. 

(3) All other matters may be decided by a 


single member of the Tribunal with the aid of 
not more than four assessors selected by the 
President of the Tribunal in equal numbers 
from the trade, industry and agriculture panel 
and from the railway panel : 

Provided that the President may, in his discre- 
tion, direct that any such matter shall^ba decided 
by the Full Bench : 

Provided further that where a single member 
of the Tribunal hearing any matter considers 
that it involves a question of principle, he shall 
refer the matter to the President who shall direct 
that it shall be decided by the Full Bench in the 
manner referred to in sub-section (2)^ 

(4) It shall be the duty of each assessor to 
advise the Tribunal and state his opinion on all 
questions arising in the matters before the 
Tribunal, but the Tribunal shall not be bound to 
act on the advice, or to conform to the opinion, 
of all or any of the assessors, 

44, (1) With the approval of the Central 

Procedure.' Government, the Tribunal 

may make rules regarding its practice and pro¬ 
cedure and generally for the effective discharge 
of its functions under this Chapter. 

(2) In particular and without prejudice to the 
generality of the foregoing power, such rules 
may provide for— 

(a) the preparation of panels of assessors; 

(h) the terms and conditions of the appoint¬ 
ment of assessors; 

(c) the award of costs by the Tribunal; 

(d) the reference of any question to a member 
or officer of the Tribunal or any other person 
appointed by the Tribunal, for report after 
holding a local inquiry; 

(e) the right of audience before the Tribunal, 
provided that any party shall be entitled to be 
heard in person, or by a representative duly 
authorised in writing, or by a legal practitioner; 

(f) the disposal by the Tribunal of any pro¬ 
ceedings before it, notwithstanding that in the . 
course thereof there has been a change in the 
persons sitting as members of the Tribunal or as 
assessors; 

fpj a scale of fees for and in connection with 
the proceedings before the Tribunal. 

(3) The Central Government shall give to the 
Tribunal such assistance as it may require, and 
shall also place at its disposal any information 
in the possession of the Central Government 
which that Government may think relevant to 
the matter before the Tribunal, - 

(4) Any person duly authorised in this behalf 
by the Central Government shall be entitled to 
appear and be heard in any proceedings before 
the Tribunal. 

(5) The Tribunal shall make annually a 
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report to the Central Government of its proceed* 
ings under this Chapter. 

45. Nothing in this Chapter shall confer juris- 

Bar of junf,dic- diction on the Tribunal in 
Hon of the Tribunal, respect of scales of charges 
levied by a railway administration for the carriage 
of passengers and their luggage, parcels, military 
traffic and traffic in railway materials and stores, 
and demurrage charges, except on a reference 
made to the Tribunal by the Central Govern¬ 
ment. 

Alteration and ^6. Notwithstanaingany- 
cancellation of cer- thing contained in this 
tain station to Chapter, a railway adminis- 
staiion rates. tration may, in respect of 

the carriage of any merchandise by goods train,— 

(i) quote a new station to station rate; or 

(ii) increase or reduce an existing station to 
station rate, not being a station to station rate 
introduced in compliance with an order made by 
the Tribunal; or 

(it/.) after due notice in the’manner prescribed 
by the Central Government, cancel any station 
to station rate which has not been introduced in 
compliance with an order made by the Tribunal, 
unless the Tribunal has, after notice has been 
given as aforesaid, granted an injunction against 
such cancellation: or 

(iv) withdraw, alter or amend the conditions 
attached to a station to station rate other than 
conditions introduced in compliance with an 
order made by the Tribunal. 

46A. The decision of the Tribunal shall be by 

Decision of the a majority of the members 
Tribunal. sitting and shall be final : 

Provided that where a single member of the 
Tribunal has heard and decided any matter, be 
may, in his discretion, give leave to any party to 
appeal to the Full Bench; and if an appeal is 
filed in pursuance of such leave, the decision of 


I. R. 

the Full Bench or of a majority of the members 
thereof, as the case may be, shall be final. 

46 B. The Tribunal may transmit any order 

E xecu I to ft of by it to a Civil Court 

orders of the having local jurisdiction; 
Tribunal. and such Civil Court shall 

execute the order as if it were a decree. 

46C. In this Chapter, unless there is anything 

Definitions. repugnant in the subject or 

context,— 

(a) “classification" means the grouping of 
commodities into classes as notified in the Indian 
Kailway Conference Association’s Goods Tariff 
and as in force at the commencement of the 
Indian Railways (Second Amendment) Act, 1948» 
for the purpose of determining the rate to be 
charged; 

(b) “class rate" means a rate fixed according 
to the class given to a commodity in the classifi¬ 
cation of goods: 

(c) “commodity” includes livestock; 

(d) “demurrage" means the charge levied 
after the expiry of the free time allowed for 
loading or unloading a wagon; 

(e) “parcel" means any package or merchan¬ 
dise or other goods entrusted for carriage by 
passenger or parcels train; 

(f) “schedule rate” means a rate lower than 
the maximum or class rate applied on a commo¬ 
dity basis; 

(g) “station to station rate” means a special 
reduced rate applicable to a specific commodity 

booked between two specified stations.” 

— By tho establishment of a Railway Bates 
Tribunal, the Act removes a long-atanding pablio 
demand. The Tribunal is intended to bo inexpensive 
forum of hearing public complaints relating to (a) rates 
and charges for merchandise traffio by goods trains and 
(b) complaints of undue or unreasonable preference. By 
introduction of S, 46A in tho Act of 1890, the deoUion 
of tho Tribunal is made final. Sections 415 and 44 la} 
down tho procedure for hearing of tbo cases. 


Act No* LXVI of 194S 


The Delhi and Ajmer-Merwara Land Development Act) 1948. 

[Reed. G.-G.’s assent on 24th September 1948.1 

An Act to provide for the preparation and execution of land development schemes, the reclama^ 

lion of wasteland and the co/itrol of private foi-ests and grassdandy in 

the Provinces of Delhi and Ajmer-Merwara. 


■Whereas it is expedient to provide for the 
preparation and execution of land development 
schemes, the reclamation of waste-land and the 
control of private forests and graas-land in the 
Provinces of Delhi and Ajmer-Merwara : 

It is hereby enacted as follows ;— 

Note, —For Statement of Objects and Reasons, see 
Gazette of India, Part, V, November 29, 1947. For 
Report of Select Committee, see Gazette of India, Part 
V, April 3, 1948. 


CHAPTER I 
Preliminary 

Short title, extent , ►; 1. (1) This Act may be 
and comvuncevicnte f called the Delhi and Ajmer- 

Merwara Land Development Act, 1948. - 

(2) extends to the Provinces of Delhi and 
Ajmer-Merwara. 

(3) It shall come into force in each of the 
said Provinces on such date as the Chief Com- 
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misaioner of that Province may, by notification 
in the official Gazette, appoint in this behalf. 

Definitions, 2. In this Act, unless there 

is anything repugnant in the subject or context, 

(a) "Board” means the Land Development 
Board constituted for the Province under 
section 3; 

(h) "owner” in relation to any land, means— 

(i) person having a proprietary right in the 
land and includes a usufructuary mortgagee of 
such right and, in the Province of Ajmer- 
Merwara, an istimrardar a jagirdavt a muafi- 
dar, and a bhumia; and 

(ii) a tenant of the land as hereinafter 
defined; 

(c) "prescribed” means prescribed by rules 
made under this Act; 

(d) "reclamation” includes cultivation, affore¬ 
station and any other improvement of land, and 

(e) "tenant” includes a usufructuary mort¬ 
gagee of the rights of a tenant. 

CHAPTER II 

Land Development Boards and Land 
Development Schemes, 

3. (1) As soon as may be after the com. 

Constitution of mencement of this Act, the 
Land Development Chief Commissioner shall, 

by notification in the offi¬ 
cial Gazette, appoint an officer^to be called the 
Land Development Commissioner and constitute 
for the Province a Land Development Board 
consisting of the following members, namely;— 

(а) the Land Development Commissioner, 
who shall be the Chairman of the Board. 

(bj two official members who shall be persons 
of experience in agriculture or irrigation engineer¬ 
ing, and 

(c) two non.official members. 

(2) A non-official member may, at any time 
by notice in writing to the Chairman, resign his 
office. 

(3) The Chief Commissioner may, at any 
time, remove from the Board any member who 
is guilty of any action involving moral turpitude. 

(4) No act done by the Board shall be ques¬ 
tioned on the ground merely of the existence of 
any vacancy in, or any defect in the constitu¬ 
tion of, the Board. 

(б) If there is a difference of opinion among 
the members of the Board regarding any ques¬ 
tion the decision of the majority of the members 
present and voting shall prevail, and in case of 
equality of votes the Chairman shall have a 
casting vote. 

(6) The Board may appoint one of the official 
members to be the Secretary of the Board, 

(7) The Chief Commissioner may invest the 
Land Development Commissioner with all or 


any of the powers of a Deputy Commissioner or 
a Collector under any law for the time being in 
force in the Province of Delhi or Ajmer- 
Merwara as the case may be. 

Note ,— It was thought the Deputy Commissioner 
is already overburdened with other duties. Hence 
another‘officer, designated as “Land Development 
Commissioner” is made the Chairman of the Board. He 
is invested with powers of a Deputy Commissioner. 

Matters for which 4. (1) The Board shall 

land development prepare a land develop- 
schemes may provide. 

Province providing for one or more of the 
following matters, namely: —- 

(i) preservation and improvement of soil ; 

(it) prevention of soil erosion; 

(Hi) improvement of water supply by the 
utilization of water in rivers or rivulets, tube 
wells, boring or construction of wells, conserva¬ 
tion of rain water by constructing dams, or by 
use of power; 

(iv) improvement in the methods of cultiva¬ 
tion; 

(v) introduction of dry farming methods; 

(vi) supply of seed, improved implements of 
agriculture, manure and fertilizers; 

{vii} development of horticulture and plant¬ 
ing of fruit trees; 

(viii) reclamation of land lying waste 
through water-logging, accumulation of sand, 
growth of jungle, soil erosion or any other 


cause; 

(ix) cultivation of land lying uncultivated 
owing to the negligence or incapacity or absence 
of the owner; 

(x) regulation or prohibition of grazing and 
browsing; 

(xi) control and maintenance of tree-growth; 

(xii) regulation or prohibition of firing of 
vegetation; 

(xiii) planting or sowing of trees, shrubs 
and grasses for the purpose of afforesting un- 
cultivable land or providing ahelter.beds against 
wind or sand or for any other purpose; 

(xiv) protection from locusts and other pests; 
and 

(xv) any other matter which may be pre¬ 
scribed. 

(2) Every scheme prepared under sub-sec¬ 
tion (1) shall contain the following particulars,^ 
namely;— 

(i) the objects of the scheme; 

(ii) details of the area to be covered by the 
scheme; 

(Hi) the work or kind of work to be carried 
out under the scheme; 

(iv) the agency or agencies through which 
the work shall be carried out, 

(v) the approximate estimated cost of the 
scheme and the method of financing it; 
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(vii the duties and obligations, financial or 
ot!i< r, of tbo Government as well as o£ the 
' wnors of the area concerned; and 

' viiJ any other particulars which may be 


prescribed. 

Inquiry and 

sancticnr/ij o f, 

schemes. 


5, (1) The Chief Com¬ 
missioner shall, after the 
Board has prepared the 


scheme under section 4 — 

’a) api'oint an Inquiry Officer, and 
(b) cause the scheme to be published in the 
manner prescribed inviting suggestions from 
persons affected by it within such time and in 
such manner as may be prescribed. 

(2) The Chief Commissioner shall, after con¬ 
sidering the record of the inquiry and the 
report of the Inquiry Officer and after consult¬ 
ing the Board, submit the scheme with bis report 
to the Central Government which may either 
sanction the scheme with or wdthout modifica¬ 
tion or reject it. 

6. Every scheme sanctioned under section 5 
Publication o f shall be published by the 

schemes. Land Development Com¬ 

missioner in the prescribed manner and shall 
come into force on such date as may be specified 
by him. 

7. The Board may, by notification in the 
Poicer to make re- oflicial Gazette, make re- 

gulaiions, gulations for the purpose 

of carrying out the objects of the scheme or in 
respect of any matter supplementary or inci¬ 
dental thereto, and any regulations so made 
shall also be published by the Board in the 
manner prescribed. 

8. (1) The Land Development Commissioner 
Poiver to make may, with the approval of 

grant or advance the Board, make a grant or 

advance a loan to any 
person for carrying out any work under any 
scheme on such terms and conditions as may be 
prescribed. 

(2) The amount of loan, or any instalment 
thereof or interest thereon which may bo due 
but not repaid in accordance with the terms and 
conditions of the loan may, without prejudice to 
any other remedy provided by law, be recovered 
as arrears of land revenue. 


9. (1) In making any scheme or any regula- 
Penalty. lation under section 7, the 

Board may provide that the contravention of 
such provisions of the scheme or of such regula¬ 
tions as may be specified by it, shall be punish¬ 
able with simple imprisonment for a term 
which may extend to one month, or with fine 
which may extend to fifty rupees, or with both. 

(",2^ No person shall be prosecuted for any 
contravention specified in sub-section (1) except 


on complaint in writing by the Land Develop, 
ment Commissioner. 

10. (1) Where under the scheme any work 
Works to he carried is to be carried out on 

oui by Government at any land at the expense 
ouner’s expense. owner or owners 

thereof, and such ow'ner, or any one of such 
owners, is willing to carry out the work, he may 
give notice to that effect in writing to the Land 
Development Commissioner within twenty.one 
days of the coming into force of the scheme. 

(2) On receipt of such notice the Land De¬ 
velopment Commissioner shall furnish the owner 
with full details of the work, and fix the date 
before which the owner shall carry out the 
work, 

(3) If the owner fails to carry out the work 
to the satisfaction of the Land Development 
Commissioner before the date fixed by him, or 
if the owner at any time informs the Land 
Development Commissioner in writing of his 
inability to do so, the Land Development Com¬ 
missioner may get the work carried out by such 
agency as he thinks fit and the expenses incur- 
red'by him in carrying out the work shall be 
recovered from the owner as arrears of land 
revenue. 

(d’) Where any work is carried out in pursu- 
ance of this section by one or more or several 
owners, the other owners shall he liable to con¬ 
tribute towards the expenses incurred by him or 
them such amount as the Board may deter, 
mine. 

11. Where under the scheme any work is 
Contribution by carried out by the owner 

owners of other land by the Land Develop- 
bonefiiing by work. meut Commissioner at the 

expense of the owner, and the work is in the 
opinion of the Board likely to benefit any other 
land in the area covered by the scheme, the 
owners of such other land shall be liable to con¬ 
tribute towards the expenses of carrying out 
the work such amount as the Board may deter¬ 
mine: 

Provided that the Chief Commissioner may 
remit the whole or any part of the contribution 
so payable in respect of any work carried out 
on land belonging to the Government. 

12. The amount of contribution determined 
Recovery of con- by the Board under sub- 

section (4) of section 10 or 

section 11 shall be paid by the persons concerned 
within such time as may be specified by the 
Board, and in default of such payment shall be 
recovered from those persons as arrears of land 
revenue and paid to the persons entitled to the 
contribution. 
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14. (1) On the 

Statement and 
map showing details 
oj work* 


13. Notwithstanding anything contained in 

Power to carry scheme, the Board may 
out works and re~ direct that the work to be 
cover expenses from carried out or remaining to 

be carried out on any land 
by the owners thereof shall be carried out by 
the Land Development Commissioner, and that 
the whole or any specified part of the expenses 
of carrying out the work shall be recovered as 
arrears of land revenue from the owners of the 
land in such proportion, at such times, and in 
such instalments, as the Board may fix, having 
regard to the amount to be recovered and the 
nature and extent of the rights of the owners in 
the land. 

completion of any work 
under the scheme, the Land 
Development Commissioner 
shall prepare — 

(a) a statement in such form, and containing 
such particulars, as may be prescribed, and 
(h) a map showing the location and other 
material details of the work. 

(2) Every statement and map so prepared 
shall, on approval by the Board, form part of 
the settlement record, or, as the case may be, 
tbe record-of-rights of the estates specified in the 
statement, and the said record shall wherever 
necessary be corrected in accordance with the 
statement. 

15. If any person shown in a statement pre. 
Repairs and re- pared under section 14 as 

ntwals of work. liable to maintain and keep 
in repair the work fails to effect such repairs or 
renewals, or to do so within such time, as the 
Land Development Commissioner may by order 
specify, the Land Development Commissioner 
may get the repairs or renewals done by such 
agency as he thinks fit, and the expenses incurred 
by him in so doing shall be recovered from the 
said person as arrears of land revenue. 

16. Where any land in which a tenant has a 

Enhancement of occupancy has bene¬ 

fited by work carried out 
under the scheme by or at 
the expense of the owner of 
the land, and the tenant has not made any 
contribution to the expenses thereof, tbe Eeve- 
nue Officer having jurisdiction shall, on appli¬ 
cation made by the owner in this behalf, enhance, 
in accordance with such principles as may be 
prescribed, the rent payable by the tenant in 
respect of the land, anything contained in any 
law to the contrary notwithstanding. 

17. (2) Any member, officer, subordinate or 
Rights of entry, workman of tbe Board or 

any other person authorised 
by the Land Development Commissioner in this 
behalf, may after giving such notice as may be 
1948 Acts/27a (4 pp.) 


rent on account of 
improvement effect^ 
td by work. 


prescribed to the owner in possession of any 
land, enter upon and survey the land, or do any 
acts, or carry out any work in or on the lanr 
for tbe purpose of preparing, inquiring into oc 
executing any land development scheme unde: 
the provisions of this Chapter. 

(2) Every such member, officer, subordinati 
workman or person shall be deemed to be 
public servant within the meaning of section 2: 
of tbe Indian Penal Code (XLV of ISGO), 

Appeals. 18. Any person aggrieved by— • 

('av a determination of the Board under sub¬ 
section (d) of section lO or section il; or 

(h) the making of an entry, or the failure tc 
make an entry, in a statement prepared undei 
section 14; or 

(c) tbe order of the Land Development Com¬ 
missioner under section 15; or 

(d) the order of a Eevenue Officer under sec- 
tion IG, 

may, within the prescribed time and in the 
prescribed manner, appeal to the prescribed 
authority, and, notwithstanding anything con¬ 
tained in any law to the contrary, the decision 
of such authority, and, where no appeal is pre¬ 
ferred, the determination, order or statement 
aforesaid shall be final and shall not be called 
in question in any Court. 

19. The Central Government may from time 
Power of control, to time call for any report 

or give any direction to the Board, and tbe Board 
shall submit such report and carry out such 
direction. 

CHAPTER III 
Beclamation of Wasteland. 
Definitions. 20. In this Chapter — 

(a) "date of taking possession" means the 
date on which temporary possession of the land 
is taken on behalf of the Government under 
section 21; 

(h) "waste-land" means any land lying waste 
through water-logging, accumulation of sand, 
growth of jungle, soil erosion or any other cause, 
or lying uncultivated, for not less than three 
consecutive years. 

21. (1) If the Board is satisfied that for 

Order for taldng Purposes of executing any 
possession of waste- scheme of reclamation of 

waste-land sanctioned under 
section 5, it is necessary that temporary posses¬ 
sion of any waste-land should be taken, it may. 
by order in writing, direct the Land Develop, 
ment Commissioner to take temporary possession 
of such land on behalf of the Government on 
such date as may be specified in that order, 

(2) The order shall be made in such form 
and . brought to the notice of the owner of the 
land in such manner, as may be prescribed. 
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(3) On the date specified in the order, the 
Land Development Commissioner or an officer 
authorised by him shall enter upon and take 
possession of the land on behalf of the Govern¬ 
ment. 


22. When the land has been taken possession 
Arrangement for of, the Land Development 
reclamaiwn. Commissioner may, with the 

approval of the Board, arrange for its recla¬ 
mation— 


(a) by retaining it under his management for 
eucb period as be thinks fit, or 

(h) by settling it for such period and on such 
terms as may be fixed by the Board with the 
person who on the date of taking possession was 
in lawful possession of the land, or was entitled 
to such possession, or, if such person is dead, 
with his successor in interest, or 

(c) if such person refuses to take the land for 
such period or on such terms, by settling it with 
any other person, or 

(d) hy a combination of the methods afore- 
said; 

Provided that the total period for which the 
land is retained or settled under this section 
shall not exceed ten years. 

23. No claim of the landlord to any arrears 

Claim for arrears 0^ accrued Or due in 
of rent not to be respect of the land for the 
enforced against period prior to the date of 
Government, etc. posgeggion shall 

thereafter be enforced by any Court, whether 
in execution of a decree or otherwise, against 
the Government or against any person holding 
the land under the Government, or by the issue 
of any process against the land. 

24. (1) When the reclamation of the land 

Termination of *3 the opinion of the 

possession on co7n- Land Development Com- 
pleiton of reclama- missioner complete and, in 

any case, before the expiry 
of a period of ten years from the date of taking 
possession, the Land Development Commissioner 
Bhall, after making an inquiry in the prescribed 
manner and by order in writing._ 

(a) declare that possession of the land shall 
be restored on such date as may be specified in 
the order to the owner who on the date of taking 
possession was in lawful possession of the land, 
or was entitled to such possession, or if he is 
dead, to his successor in interest; 

(h) determine the person to whom possession 
is to be so restored; 

(c) where such person is a tenant, determine 
the rent payable on account of the use or 
occupation of the land; and 

(d) where the land or any part thereof has 
been afforested, regulate the cutting of trees in 
such land. 


(2) On the date specified in the said order 
possession of the land shall be deemed to have 
been delivered by the Government to the person 
determined under clause (h) of sub.section (I), 

(3) The delivery of possession of the land to 
the person determined under clause (h) of sub¬ 
section (1) shall be final aod full discharge of 
the Government from all liability in respect of 
such delivery, but shall not prejudice any right 
in respect of the land to which any other person 
may be entitled, by due process of law, to 
enforce against the person to whom the posses¬ 
sion of the land has been so delivered. • 

25. (1) As soon as may be after the date of 

Compensation for taking possession of the 

period of possession, land, the Land Develop¬ 
ment Commissioner shall make an inquiry in 
the prescribed manner and determine— 

(a) in respect of any land which on the said 
date was in the occupation of a tenant_ 

(1) the annual rent payable by him, and 

(a) the average net annual income, if any, 
after deducting rent, derived by him during the 
three years immediately preceding the said date, 
and 

(b) in respect of any other land, the average 
net annual income, if any, without deducting 
any land revenue payable, derived by the owner 
during the three years immediately preceding 
the said date. 

(2) There shall be payable by the Govern- 
ment as compensation on each anniversary of 
the date of taking possession until the date 
referred to in sub-section (2) of section 24— 

(a) in respect of such land as is referred to 
in clause ('a) of sub-section TiA the amount 
determined under sub-clause (i) thereof to the 
landlord, and the amount determined under 
sub-clause (ii) thereof to the tenant, and 

(b) in respect of any other land, the amount 
determined under clause of sub-section flj 
to the owner. 

(3) For the purposes of this section "landlord” 
means the person under whom the tenant bolds 
land and to whom the tenant is, or but for a 
special contract would be, liable to pay rent for 
that land, and any reference to an owner, land¬ 
lord or tenant shall be deemed to include a 
reference to the predecessors and successors in 
interest of the owner, landlord or tenant. 

26. The Board shall maintain, in such form 

Accounts. and in accordance with such 

rules as may be prescribed, an account of all 
receipts and payments by the Government in 
respect of the land and any owner of, or other 
person having an interest in, the land may, on 
payment of a fee of eight annas, inspect the 
account. 
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27. (l) The net expenditure incurred by the 
Recovery of net ex- Government on the re- 
penditure incurred clamation of the land under 
by Government- provisions of this Chap¬ 

ter or such part of that expenditure as the Chief 
Commissioner may by general or special order 
direct, together with interest calculated at the 
prescribed rate and in the prescribed manner, 
ishall be recovered as arrears of land revenue 
Icrom the person to whom possession of the land 
is delivered by the Government under sub¬ 
section (2) of section 24 . 

(2) The amount to be recovered under sub¬ 
section (1) from any person shall be decided by 
the Board. 


28. Any person aggrieved by an order under 
Appeals. section 21 , section 24 , sec¬ 

tion 25 or sub-section (2) oi section 27 of the 
Board or the Land Development Commissioner, 
as the case may be, may, within the prescribed 
time and in the prescribed manner, appeal to 
the Chief Commissioner, and the decision of the 
Chief Commissioner on such appeal, and where 
no appeal is preferred the order aforesaid, shall 
be final and shall not be called in question in 
any Court. 


29. The taking and retaining of possession 
Continuance of ot any land on behalf of 
liability for land the Government under the 
revenue, rates and provisions of this Chapter 

shall not affect the liability 
of any person for the payment of land revenue, 
rate or cess in respect of the land for any period 
whether before or after the date of taking 
possession. 

CHAPTER IV 


Control over Forests and Lands not being 
the Property of Government* 

30. The following amendments shall be made 

Amendment of in the Indian Forest Act, 
Act XVX of 1927 in 1927 , in its application to 

the Province of Delhi, 

namely:— 

(1) in sub-section (1) of section 35 of the 
said Act,— 

(a) for the words “any forest or waste-land” 
the words "any forest, waste-land or grass-land” 
shall be substituted; 

(h) for clauses (h) and (c) the following 
'Clauses shall be substituted, namely:— 

'^(h) the cutting of trees and timber; 

(c) the disposal of any forest produce; 

(d) the firing or clearing of vegetation; 

(e) the cutting, storage and conservation of 
grass or leaf fodder; or 

(f) the admission, herding or pasturing of 
-cattle”; and 


(g) after clause (v) the following shall be 
added:— 

'*(vi) for any other purpose conducive to 
public welfare.”; 

(3) in sub-section (2) of section 37 of the 
said Act, for the words “not less than three” the 
words “not less than seven” shall be substituted; 
and 

( 3 ) in sub-section (l) of section 38 of the 
said Act, for the word “two-thirds” the word 
“one-half” shall be substituted. 

31. Without prejudice to the provisions of 

Application 0 f sub-sGCtion (3) of section 1 

the Indian Forest Act, 
Merwara. 1927, the provisions of 

Chapter V of that Act shall apply to the Pro¬ 
vince of Ajmer-Merwara as they apply to the 
Province of Delhi. 

Note : — The Indian Forest Act, 1927, has been 
extended to Delhi Province by notification under S. 1 
(3) thereof. Chapter V of that Act empowers the Gov¬ 
ernment to introduce measures designed to protect 
private forests for certain purposes, and to assume the 
management of the forests in case of neglect or wilful 
disobedience of such measures or at the requests of the 
owners. The provisions are, however, restricted in 
scope. Section. 30 of the present Act, by amending 
Bs. 35, 37 and 38 of the Forest Act, 1927, extends the 
scope of the provisions. 

Section 31 of this Act makes applicable the pro¬ 
visions of Chapter V of the Forest Act, 1927, aa 
amended by S. 30 of this Act to the Province of Ajmer- 
Merwara. Till DOW the only law relating to forests, 
applicable to Ajmer-Merwara was contained in the 
Ajmer Forest Regulation, 1874. 

CHAPTER V 
Supplementary. 

32. ( 1 ) The Central Government may, by 

Power to make notification in the official 

rules. Gazette, make rules for 

carrying out the purposes of this Act. 

( 2 ) In particular and without prejudice to the 
generality of the foregoing power, such rules 
may provide for all or any of the following 
matters, namely :— 

(a) the conduct of business by the Board 
and the procedure to be followed at meetings of 
the Board ; 

(b) the procedure to be followed by Inquiry 
Officers under section 5 ; 

(c) the manner of publication under sec¬ 
tions 5, 6 and 7 : 

(d) the principles on which the amounts of 
contribution are to be determined by the Board 
under sub-section (4) of section 10, or section 11; 

(e) the form of the statement under section 14 
and the particulars to be stated therein ; 

(f) the principles of enhancement of rent 
under section 16 ; 

(g) the manner of giving notice under sub* 
section (1) ot section 17 ; 
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(h) febo authority to whom appeal may lie 
aiafl the time and manner of such appeal under 
eectiou 13 ; 

(i) the form of notice under section 21 and 
tta manner of its service ; 

(i) the manner of inquiry under section 2 -i 
and sub section (1) oi section 25 ; 

(k) tho form and method of maintaining ac¬ 
counts under section 2G ; 

(l) tbo rate of interest and the method of its 
calculation under sub-section (1) oi section 27 ; 

(m) the time and manner of appeal under 

Bection 23; and 


(n) any matter which may be prescribed, 

33. (l) No suit, prosecution or other pro. 

7*rotection of ac" ceeding shall lie against any 
tion taken, under person for anything whioh 

is in good faith done or in. 
tended to be done in pursuance of this Act. 

(^) Save as otherwise expressly provided by 
or under this Act, no suit or other legal pro. 
ceeding shall lie against the Government for any 
damage caused or likely to be caused by any. 
thing in good faith done or intended to be done 
in pursuance of this Act. 


Aot No. LXYII of 1948 


The Indian Tariff (Amendment) Aot, 1948. 

[Reed. G..G.*s assent on 2ith September 1943.] 


A)i Act further to amend the IndianTariff Actf 1934, 


Whereas it is expedient further to amend 
the Indian Tariff Act, 1934 (XSXII of 1931). 
for the purposes hereiuaRer appearing; 

It is hereby enacted as follows :— 

Hole : — For Statement of Objects and Rendons, m 
Gazche oC India P«rt V, 11th September 1948- Tho 
Act gives pi'otcction to tho industries of (1) Steel baling 
hotjps, (2) Starch, (3) OIucoso, (4) Potassium permanga¬ 
nate, (u) Ply\YOod, (C) Electric motors, (7) Cotton and 
hair belting, (R) Dry battery, (9) Ferro-silicon, (10) 
Stfi^rio and olcio acids, (11) Non-ferrous metals and 
(1^ Steel belt lacings. Tho Act also contiiiuQB protec- 

Amcndmeni of First Schedule, Act n t i 
XXXII of 103i. 2. In t 


tion to tho preserved fruits industry for a further 
period of three months from the 1st January 1949. 

Short title and 1. (l) This Acfc maybe 
commencement. called the Indian Tariff 
(Amendment) Act, 1948. 

(2) The provisions of section 2 in so far as 
they relate to the two items 63 (34) (a) and 
03 (34) (h) [inserted by clause (i) of that 
section] shall come into force on such date Or 
dates as tho Central Government may, by 
notihoation in the official Gazette, appoint; the 
rest of this Act shall como into force at once. 

I’irat Schedule to the Indian Tariff Act, 1934,— 


(a) for Item No. il (4) the following Items shall be substituted, namely :— 

“il ( I) .starch Protective IS per cent ad valorem March 31st, ISftO.. 

11 (5) Farina Revenue 18 per coot ad vaiortJm” 

(b) after Item No. 21 (2) tho following Item shall bo inserted, namely :— 

“21 (3) Glucose other than glucose jiro- Protectivo 80 jier cent ad ra?orc»)j March 31st, 1950,’^ 

imred for medicinal purposes. 

(c) after Item No. 28 (l8) the following Items shall be inserted, namely : — 

“28(19) Potassium pormaunanato Protoctivo 30 per cent ad raioro?u March Slat, 1949. 

28 (20) Acid oleic and acid stearic, Protective 30 per cent ad valorem March Slst, 1949.*'^ 

or any product containing 
60 per cent or more of these 
free fatty acids* 

(d) in Item No. 23 (8) for tho words “and other potassium^compounds’* the words **and potas- 
bIuBi compounds not otherwise specified" shall be substituted ; 

(e) after Item No. 40 (3) the following Items shall bo inserted, namely : — 

“40 (4) Plywood including plywood pa- I'rotectivo 30 per cent ad valorem March Slst, 1960. 

ncls for tea cheats. 

40 (5) BattoLia for tea chests Protective 30 per cent ad vaforem March Slst, 1950." 

(f) in Item No. 50 (3)— 

(i) in tho third column, for tho word “Revenue" the word “Protective" shall be substituted; 

(ii) in the last coluran, the date “March Olsfc 1950" shall bo inserted ; 

(g) in Item No. G3 (i), in the second column, tho word “ferro-silicon" shall be omitted ; 

(h) for Item No. G3 (14) the following Item shall be substituted, namely :— 

“63(14) Iron or Bteel hoopa and strips Preferential 21 per cent ad valorem 12 pet cent adt 

not otbotwiso specified, rovenuo Vrtloriw/* 
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30 per cent ad ‘calore'.fi 
40 per cent ad valorem 

30 per cent ad valorem 
40 per cent ad valorem 
ISJ per cent ad valorem 


Itotn No. 63 (83) the following Items shall be inserted, namely; 

63 (34) Iron or steel hoops— 

(a) Jute baling hoops— 

of British manufacture Frotective 

(H) not of British manufacture I'rotective 

(h) Cotton baling hoops — 

(i) of British manufacture Protective 

(H) not of British manufacture Protective 

^ (35) Porro-silioon Protective „„ 

[ 3 ) for Item no. 64 the following Item shall be substituted, namely : 

**64 Copper, wrought and manufac¬ 
tures of copper, all sorts not 
otherwise specified—. 

fa) of British manufacture Protective 24 per cent valorem 

<h) not of British manufacture Protective 36 per cent ad valorem 

following Item shall be substituted, namely; - - 

64 (1) Copper scrap . , Free.’* 

Q1 following Items shall be inserted, namely * 

64(2) Copper unwronght, ingots, blooms, 

slabs, cakes, tiles, blocks, bricks, 
billts, cathodes, blister, bars 
(electrolytic wire bars.) 

6-4 (3) Copper rods, other than elect- 
• rolytlo copper rods— 

(a) ot British manufacture 

(b) not of British manufacture 
84 (4) Electrolytic copper rods or black 

copper rods (in coils)— 

/'a? of British manufacture 
(b) not of British manufacture 


Mai-ch 3ist, 1D48, 
March Slat, 194^ 

March 31at, 1949. 
March 31st, 1949, 
March 31st,1950/* 


March 3ist, 1950 
Maixb 


Free. 


Protective 

Protective 


35 per cent ad valorem 
45 per cent ad valorem 


March Slst, 1950, 
March Slst, lOSO. 


20 per cent ad valorem 
30 per cent ad valorem 


Horoh aiet, 1950. 
March Slat, 1950.*^ 

March Gist, 195<h’* 


March Slst, I960,’? 


Protective 

Protective _ 

(m) for Item No. 66 the following Item shall be substituted, namely 

•66 All non-ferrous nickel alloys in- Protective 30 pet cent arf votorem 

cludmg German silver, nickel 
silver and cupro-nickel. 

( 71 ) aftor Item no. 65 the following Item shall be inserted, namely;_ 

”65 (1) Nickel, pellets, cakes, slabs, an* ,, Free.” 

nodes, shorts, blocks, granules 
and scraps. 

(o) for Item no. 67 the following Item shall be substituted, namely •_ 

67 Lead, wrought _ the following Protectivo 30 per cent ad valorem 

articles, namely, pipes, tubes 
and sections. 

following Item shall be substituted, namely 

67 (1) ^ad sheets for tea chests Protective 30 per cent ad val/yrem 

following Items shall be inserted, namely •- 

87 (2) sheets Protective 20 per cent ad valorem 

67 (3) Lead ingots, pigs and lead scrap ,, Free.” 

following Item shall be substituted, namely 

68 Zinc or spelter, wrought or Protective 30 per cent a<f yatorewi 

manufactured not otherwise ^ uu, vatorem 

specified. 

worfbe added after 

following Items shall be inserted, namely 

“ otherwise spe- Protective 20 per cent ad mlorcm 

68 (3) Mazak or alloys of zinc and , , Free ” 

Muminium containing not 
less than 94 per cent zinc. 

following Items shall be substituted, namely 

* Free. 


March 31st, 1950.’» 
March 31at, 1950, 


March aist. 1950,* 


March [Slat, 1950, 


69 

69 


t • 


• t 


Protective 


P’eee, 

80 per cent ad valorem 


a Tin scrap and tin plate scrap 
Tin solders, white metal and 
anti'friotion alloys. 

IS” l?ll»''i»e Item Ihall be eubslitofca, mmely 

specified. 
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March 3Ut, lOoO/* 


March Slsfc, 1850^” 
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(v)) for Item Ko. 70 (i) the following Item shall be ;7 

“70(1) AH non-ferrous alloys and ma- Protective 30 pei cent ad valoje?? 
nufaclures of metals and al¬ 
loys not otherwise specified. 

(x) after Item Ko. 70 (3) tbe following Items shall be inserted, namely 


A. I.B< 


March Slst, I?50, 


“70 (4) Brass unwrought, ingots, bil¬ 
lets, cakes, slabs, blooms (ex¬ 
cluding scrap), that is to say, 
ingots, etc., containing'(l) cop¬ 
per 55 to 74 per cent, (2) 
zinc 26 to 42 pet cent, and 
(3) components other than 
copper and zinc including Im¬ 
purities not exceeding 3 per 
cent, of which not more than 
one-half should bo tin. 

70 (5) Brass wires and rods 

70 (6) Yellow metal alloys other than 
brass, such as gun-metal, 
bronze, bell-metal and phos¬ 
phor-bronze and manufac¬ 
tures thereof not otherwise 
specified. 

70 (7) Cobalt, Chromium, tungsten, 
magnesium andallother non- 
ferrous virgin metals not 
otherwise specified. 

70 '8) All non-ferrous metal scraps 
and scraps of alloys of non- 
ferrous metals not otherwise 
specified. 

70 (9) Type metal 


Protective 10 pet cent ad valorem March 3Ist, 1960, 


Protective 

Protective 


35 per cent ad valorem 
30 per cent ad viilorem 


March 31st, 1950^ 
March Slfit, I960, 


I I 


Free. 


I I 


Free. 


_ ^ Protective 30 per cent ad valorem March 31st, 1950.'' 

('y)lot paragraph (e), in the second column of Item No. 72, the following paragraph BhaU be 

substituted, namely : 

‘Yej Electrical wires and cables, 
insulated or not and poles, 
troughs, conduits and insula¬ 
tors designed as parts of a 
transmission system, and tbe 
fittings thereof;” 

(z) after Item no. 72 (n) the following Items shall be inserted, namely 

“72 (12) Bare hard drawn ot annealed Protective 30 per cent ad valorem March 31st. WW. 
electrolytic copper wires and 
cables of all sizes solid or 
stranded and A. C. S. B. (alu¬ 
minium conductor steel rein¬ 
forced.) 

Steel belt lacings 
Electric motors— 
fij Squirrel cage induction motors 
1 to 30 brako horse power ; 

fiij slip ring motors 15 to 60 brake 
horse-power ; 

fiiij fractional brake horso-powct 
motors ; and 

fiv^all other electric motors not 

covered by tbe above. » n u j i t j 

(aa) in Item No. 73 (l), in tbe second column, the words' bare or shall be deleted; 

(hh) in Item No, 73 ( 2 ), the words "not otherwise specified" shall be inserted after the word 
"batteries": 

(cc) after Item No. 73 (g) the following Item shall be inserted, namely „ 

“73(7) Dry batteries Protective 30 per cent ad valorem Maroh 81sti 1W4 ■ 

(dd) In Items Nos. 8 (3), 20 ( 1 ), 20 ( 3 ) and 20 (4). in the last column headed ^ 

protective rates of duly” for the date "December Slat, 1948" the date March 3Lst, 1949 aha 

substituted. 


72 (13) 
72 (14) 


Protective 

Protective 


10 per cent ad valorem 
10 per cent ad valorem 


March 8l8t,1950. 
March Slat,1950” 


END 
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tricity Distributing Co., Ltd. 159 

Vishwanath Viehnu v. The King 183 

Wallace Brothers and Co., Lid. v. Commissioner 
of Income-tax, Bombay 118 


SUBJECT INDEX 


Army Aot (18B1)— Proceedings before Court- 
martial under Army Aot are not criminarpco- 
ceedings 166ci 

Assam Agricultural Income-tax Aot (IX 
[9] of 1939), jS. 8 (1) — Society carrying on 
business as growers, manufacturers and sellers of 
tea in British India—Society's members advan¬ 
cing money to Society to meet cost of tea to be 
supplied to members — Tea sold to members— 
Sale resulting in profits which were to be dis¬ 
tributed to members according to rules — Such 
profits held were not exempt from agricultural 
income-tax—Principle of Styles’ case in (1889) 
14 A. G. 881, is not applicable; 3 1. T. C. 385 
(Mad). Overruled 142 

*CiYil Procedure Godef V[d]of 1908) , Bream- 
hie, Ss. 2(2), 96 and 115 — Order under S. 19, 
Madras Agriculturists’ Belief Act (IV [4] of 
1938) —Appeal against—Maintainability 12a 
- Ss, 2 (2) and 47 —"Relating to the execu- 


Civil P. C. (contd.) 

tioQ, discharge or satisfaction of the decree” — 
Decree in mortgage suit and execution proceed¬ 
ings — Application by judgment-debtor under 
Ss. 8 , 19 and 20, Madras Agriculturiata* Relief 
Aot (IV [4] of 1938)—Order of Court— Appeal 
against 126 

-5. 5 Scope la 

- 9 —Jurisdiction—Civil Court—Question 

whether executive has acted ultra vires 336 

- S, 11 —Parties claiming under parties in 

previous suit — Transferee from party prior to 
previous suit is not person claiming under party 

168a 

-<S. 11 —Fraud—Decree obtained by fraud 

and collusion does not operate as res judicata 

1686 

**- S, 11 — Power of executing Court to go 

behind decree—Failure to plead priority of pre- 
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Civil P. Cl (contd.) 

viou 3 mortgage before decree in mortgage suit 
v;hether bar to plea in execution proceedings —■ 
Decree and sale in execution on prior mortgage 
— Prior mortgagee made party to suit on sub¬ 
sequent mortgage but not pleading decree and 
sale in his favour — Held that he was not de- 
barred from objecting to sale in execution 89 

**- S. 47 —Power of executing Court to go 

behind decree—Failure to plead priority of pre- 
vious mortgage before decree in mortgage suit 
whether bar to plea in execution proceedings — 
Decree and sale in execution on prior mortgage 
—Prior mortgagee made party to suit on subse¬ 
quent mortgage but not pleading ^Gcree and 
sale in his favour — Held that he was not de- 
barred from objecting to sale in execution 89 

*- Ss, 60 a-ud 5-5—Scope of S. 58—S. 63 is 

descriptive of class of property which can be 
reached in execution 

- S. 92 —Scheme and appointment of new 

trustee—Trustee appointed by will of predeces¬ 
sor can be removed and new trustee appointed 
by Court 214Z> 

- S$, 96 and 107 —Appreciation of evidence 

by appellate Court—Principle to be applied: 20(Z 

- S. 107 —Appreciation of evidence— Find¬ 
ing that witness is telling truth — Judge not 
seeing any witness on other side—Finding is of 
small value 1086 

- S. 107 —Appreciation of evidence by ap¬ 
pellate Court lb 

- S. 110 —Valuation— Suit to set aside sale 

of several distinct properties in favour of several 
defendants — Cause of action not unrelated — 
Valuation held should be aggregated 97 

- S. 112 — Practice — Finding of fact— 

Undue influence — Will challenged on ground 
of exercise of undue influence — Finding on 
issue is one of fact— Privy Council will not 
interfere 200 a 

- 6 ’. 112 — Practice — New plea — Argu¬ 
ment irreconcilable with case in pleadings is not 
allowed 192a 

-5. 112 — Practice — New plea — Point 

abandoned in lower Court cannot be argued 

156c 

-S’. 112 —Concurrent finding of fact—Privy 

Council is loath to interfere 47a 

- S. 112 — New point raised before Privy 

Council 286 

-S'. New point before Privy Council 

—Plea of res judicata 86 

-S'. 744—Judgment-debtor is entitled only 

to actual sum realized by decree-holder in exe¬ 
cution of decree before its reversal 178 

-0. 6 , 17 —Limitation 1006 


Civil P. C. (contd,) 

- 0.21, R. 35 — Decree for possession of 

village— Village mixed up with other area_ 

Decree-holder unable to identify village — In 
execution, order for possession cannot be grant, 
ed 180 

-0. 47, B. 27— Appeal — Onus of proof 

shifting on a party—Party not misled into with- 
holding evidence in lower Court—Opportunity to 
adduce further evidence cannot be allowed: 1776 

- 0. 41, B, 27 (1) (h )—Evidence cannot be 

allowed to fill up lacuna 86a 

Gonatitutional Law—Legislature—Powers of 
—"Banking”, legislature in respect of—Legisla¬ 
ture respecting “property and civil rights” in¬ 
volving loans for expansion of credit if legisla¬ 
ture respecting “Banking” — Alberta Bill of 
Rights Act (Chap. II of 1946), Part II, if ultra 
vires as being in respect of "Banking” which is 
Dominion subject being part of head 15 of S. 91 
of British North America Act — Whole Act, if 
ultra vires 194a 

Contract—Time, essence of — Contract to sell 
land — Vendee required to do certain thing 
under contract— Reasonable time beyond fixed 
period, to do the thing, cannot be allowed to 
vendee 192c 

^Contract Act IIX [9] of 1872), Ss. 2 (d) 
and 25 (2) — Plaintiff advancing money to 
defendant in pursuance of undertaking given 
by his father—Defendant executing promissory 
note in favour of plaintiff for advances made 
by him — Advances, held, were not made at 
‘desire* of promisor— Pronote is without consi¬ 
deration—S. 25 (2) held not applicable 1606 
■—--S’ 5 . 2 (d) and 25 — Compromise — Consi- 
deration 7a 

- Ss, 2 (j)and Contract to sell Penang 

tin "for forward delivery”— Contract held did 
not imply term that tin already ordered by 
sellers should arrive in Calcutta before delivery 
to purchasers — It was not such a necessary 
term that both parties must have intended it to 
be a term of the contract —Onus was on sellers 
to prove that contract became impossible ot 
performance due to out-break of war with Japan 
—Burden W'as not discharged 2l7 

-S, 65 — Time, essence of — Contract 

to sell land — Vendee required to do cer¬ 
tain thing under contract — Reasonable time 
beyond fixed period, to do the thing, cannot be 
allowed to vendee 

- S, 56—Contract to sell Penang tin "for 

forward delivery*’—Contract held did not im¬ 
ply term that tin already ordered by sellers 
should arrive in Calcutta before delivery to 
purchasers — It was not such a necessary term 
that both parties must have intended it to be a 
term of the contract — Onus was on sellers to 
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Contract Act (contd.) 

prove that contract became impossible of per¬ 
formance due to outbreak of war with Japan — 
Burden was not discharged 217 

-S. 63 —Agreement for supply of electricity 

between Government and company with certain 
guarantee clause — Winding up proceedings 
against company — Undertaking given to pro¬ 
visional liquidator by Government not to en¬ 
force guarantee clause—Subsequent winding up 
order and appointment of provisional liquidator 
as Official Liquidator — Claim by Government 
against Official Liquidator purporting to enforce 
guarantee clause — Claim held could not ’be 
sustained, taking into consideration conduct and 
surrounding circumstances of case 159 

- S, 65 — "Compensation for advantage” 

means valuing in money advantage received 

56a 

- S, 65 —Claim for compensation — Burden 

of proof— Contract for sale of machinery be. 
coming void after part performance — Party 
receiving advantage is bound to restore it to 
other party—Person claiming compensation for 
advantage is bound to prove that other party 
received advantage under contract — Held on 
facts that plaintiff failed to discharge this bur¬ 
den 565 

Cotton Cloth and Yarn (Control) Order 

(1943), CL 23 — Facts in respect of which 
sanction was given should either be referred to 
on face of sanction or it must be proved by 
extraneous evidence that they were placed be¬ 
fore sanctioning authority—Sanction not doing 
this is invalid and defect cannot be cured under 
S. 537, Criminal P. C. 82a 

- CL 23 — Charge need not follow exact 

terms of sanction 825 

Criminal Prooednre Code (V [5] of 1898), 
Ss, 195 to 199 and 230 — Sanctions would be 
given in respect of facts constituting offence: 82c 

- S, 197— Sanction given— S. 230 becomes 

operative — Sanction for prosecution under 
S. 120B read with S, 420, Penal Code — Court 
held justified in taking cognizance of altered 
charge under S. 120B/161 on same facta 

1285 

-S. 197 (l )—Interpretation — There is no 

difference between S. 197 and S. 270, Govern¬ 
ment of India Act, 1985— Test as to whether 
act was done in discharge of official duty, laid 
down— Prosecution for offence under S. 120B 
read with S. 161, Penal Code— No sanction is 
necessary 128a 

-5. 230 —Sanction given— S, 280 becomes 

operative_ Sanction for prosecution under 

S. 120B read with S. 420, Penal Code — Court 


Criminal P. C. (contd.) 

held justified in taking cognizance of altered 
charge under S. 120B/161 on same facts 1285 
-6's. 286, 309, 537 and 556 — Administra¬ 
tion of Criminal Justice Ordinance (1926), 
(Somaliland). Ss. 226,893. 236 and 413—Trial 
(with the aid of assessors) commfencing in ab¬ 
sence of public prosecutor contrary to S. 226— 
Judge himself examining prosecution witnesses 

_At conclusion of prosecution evidence Judge 

summing up such evidence-— Accused held not 
prejudiced by such action—Conclusion of defence 
evidence— Judge summing up to assessors — 
After dealing with law relating to evidence of 
accomplice, Judge putting up certain questions 
to assessors — On ascertaining from their an¬ 
swers that they were not prepared to accept 
accomplice’s evidence Judge not summing up 
further— Assessors not required to state opi¬ 
nions as required by S. 286— Defect held was 
curable under S. 393 as it did not occasion 
failure of justice— Judge held could not be said 
to be personally interested in trial and S. 413 
did not apply—Trial held was vitiated by breach 
of S. 226—S. 393 could not be called in aid to 
support trial conducted in manner substantially 
different from that laid down in Ordinance: 63 

_S. 309 —Fiji Criminal P. C. S. 308—Trial 

with aid of assessors — Judge accepting verdict 
of assessors as binding and passing sentence 
without giving judgment as required by Ss. 156 
and 157—Conviction quashed 184 

_ S. 309 — Fiji Criminal P. C., S. 308 — 

_Accused found guilty by assessors — Judge 

passing sentence without delivering judgment 
and without stating whether he agreed or not 
with view of assessors — Conviction should be 
quashed 

_ S. 411A — Appeal to Privy Council — No 

interference unless there has been miscarriage 
of justice 216 

_ S, 537 _Facts in respect of which sanction 

was given should either be referred to on face of 
sanction or it must be proved by extraneous 
evidence that they were placed before sanction¬ 
ing authority —- Sanction not doing this is in¬ 
valid and defect cannot be cured under S. 587 

QO^ 


Crown Grants Act (XV [15] of 1895), 
S. 5—Effect of Rules by Punjab Government- 
Grant of proprietary rights to tenants — At¬ 
tachment of condition, legality of 33a 

Decree_ Construction — Compromise decree 

_Clause- making decretal amount as first charge 

on property in suit followed by clause mention¬ 
ing that there was no charge or inortgage on 
suit property except that of G — G*s mortgage 
held could not have priority over rights of 
plaintiffs 'ii'Jc 
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Deed—CoDstruction— Grant of land —Conflict 
between statement of area and description by 
lioundaries — Description by boundaries is to 
be preferred 207a 

-Construction—Contract—Contract for sale 

of land—Transaction to be prepared and follow¬ 
ed up by vendee in all respects — Subsequent 
enactment requiring obtaining of permit for 
transfer — It was held vendee’s duty to obtain 
requisite permit 192Z> 

-Construction— Decree —Word ’Cash’ in 

decree held could not be construed to include 
rents which were in arrear and had not been in- 
gathered 182 

-Construction—Preamble indeed including 

heirs of descendants and thus introducing pos¬ 
sible collaterals as objects of gift — Operative 
portion, however, limiting beneficiaries to des. 
cendants—on construction that w'akf w’as 
valid under Mussalman Wakf Validating Act 
Section 8 168tZ 

-Construction — Maintenance deed — On 

construction deed held did not take away 
widow’s right to adopt 165Z> 

-Construction—Letter— Held on construc¬ 
tion that letter contained an unconditional 

undertaking to advance money for litigation_ 

“Advance" did not connote repayment 150a 

-Construction — Deed of family settlement 

whether conferred absolute interest or life inte- 
rest only 39 

Estoppel—Admission as to true legal charac¬ 
ter of Sthanam estate—Admissions made under 
mistake—No estoppel or acquiescence 47f; 
Evidence Act (I [l] of 1872), S. 10 — Evi¬ 
dence admitted under S. 10 by trial Court_ 

Appellate Court refusing to believe conspiracy 
—It must also refuse to admit such evidence 

128c 

- S, 55—Revenue Records — Definition of 

shares in Revenue papers is very weak evidence 
of title 2105 

- S. 55—Copy of copy is inadmissible 114a 

- 6 '. 64 -—Original document not preserved 

by party— Opposite party can tender oral evi¬ 
dence of contents thereof 108c 

- Ss. 101 to 103 — Question of onus, as a 

determining factor of whole case only arises if 
the Court finds the evidence so evenly balanced 
that it can come to no definite*conclusion: 210 a 

- S. 101 —Compromise decree—Defendants 

to pay money by instalments— Payment to be 
through Court—Default—Burden of proof 17 
Ss. 104 and 101 —Widow—Authority of 
husband—Jains — Law applicable — Custom, 
\ariation of—Onus—Adoption by sonless widow 
without prior authority of deceased husband — 
Custom, if established by decisions— Denial of 
custom—Onus 30 


Evidence Act (cojiid.) 

*- S. 115 —Estoppel by conduct—Correction 

of land register by Registrar of Lands on repre¬ 
sentation by owner of land—No estoppel againat 
Registrar or Government from asserting title 
to land (Foreign Case) 2076 

-*S. 115 —Estoppel by admission — Admia- 

sion as to title—The demand and receipt by the 
Government of land taxes may constitute a 
binding admission as to the tax-payer's owner- 
ship in certain circumstances. (Foreign Case) 

207c 

- S. Admissions as to true legal cha- 

racter of Sthanam estate — Admissions made 
under mistake —• No estoppel or acquiescence 

47p 

Government of India Act (1935), (26 Geo V 
d l Edw, VIII, G 2), Ss. 99 and 100— Sec- 
tioDS 4 ( 1 ) (b) (ii) and 4A ( 0 ), Income-tax Act 
(1922 as amended in 1939), are not nltra vires 

1186 

-S. 240 — Provisions in sub.a. (1) is quali- 

tied by sub-ss. (2) and (3) which are mandatory 

1216 

- S, 240 (3 )—Interpretation— Opportunity 

should be given, after definite oonclusion has 
been come to on charges and punishment to 
follow is provisionally determined on — En¬ 
quiry under R. 55, Civil Service (Classification 
and Control) Rules, under S. 96B, Government 
of India Act (1919), does not exhaust civil ser¬ 
vant's statutory rights— Wrongful dismissal— 
Proper decree 121c 

-iS. 270 —Interpretation — There is no dif- 

ference between S. 197 and S. 270, Government 
of India Act, 1936—Test as to whether act was 
done in discharge of oft'ioial duty, laid down — 
Prosecution for offence under S. 120B read with 
S. 161, Penal Code— No sanction is necessary 

128a 

- S. 270 (1) —Proceedings before Court- 

martial under Army Act are not criminal pro- 
ceedings 166a 

- S. 270 (1 )— Prosecution for acts of frau¬ 
dulently misapplying money entrusted to the 
care of accused as publio servant are not acta 
done by virtue of office—No sanction is required 
for prosecution 1566 

- Sell, VII, List I, item 38 and 

List II — Legislature — Powers of — 
"Banking", legislature in respect of — Legis- 
lature respecting “property and civil rights" 
involving loans for expansion of credit if legis¬ 
lature respecting "Banking" — Alberta Bill of 
Rights Act (Chap. II of 1946), Part II, if 7iUra 
vires as being in respect of “Banking" which is 
Dominion subject being part of head 15 of S. 91 
of British North America Act — Whole Act, if 
ultra vires 194a 
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Grant— Inam — Inam commission — Beporfe 
of—Evidentiary value of inam register 25<i 

-Nature of— Evidence — Interpretation of 

patta 25e 

Hindu law—Adoption— Jains in India except 
Madras and Punjab — Custom authorising 
widows to adopt without consent presumed — 
Party alleging contrary local or family custom 
must prove it 177a 

^-Adoption — Family consisting of two 

widows A and B of two deceased brothers — A 
had succeeded to family property after death of 
last surviving coparcener, her son—Subsequent 
adoption of G by A—B Subsequently adopting 
p — Suit by D to recover half share in family 
properties in hands of C was maintainable: 165a 

-Adoption — Authority—Proof of — Mere 

assertions by widow of her authority to adopt 
are not sufficient to prove authority 1146 

**-Adoption — Widow— Authority of hus¬ 

band—Jains—Law applicable—Custom, varia¬ 
tion of — Onus — Adoption by sonleas widow 
without prior authority of deceased husband — 
Custom, if established by decisions — Denial of 
custom—Onus 60 

**-Joint family property — Partnership— 

Partnership between karta representing family 
and coparcener in respect of his separate pro- 
petty—Validity 8 

-Joint family — Trade—Family consisting 

of father and son inheriting no property—Busi¬ 
ness started on initiative of father—Onus is on 
son to show that intention was to make it joint 
family business 108a 

-Partition—Deed by manager of family in 

favour of his mother whether operated as main- 
tenanca grant or partition deed 8 a 

-Religious endowment—“Kattalai” endow¬ 
ment—Nature of 25a 

-Religious endowment — Trust—Cypres— 

Grant to deity—Income earmarked for services 
for which special endowment created—Surplus 
left over—Trustee, if can claim it 26/ 

-Religious endowment—Dedication—Mem¬ 
bers of settlor's family nominated shebait—Vali- 
dity — Plaintiffs not heirs of founder but of 
manager of charity — Whether can be regarded 
as owners of property to enable them to main- 
tain family prestige by conducting charity 25gf 

Income-tax Act (XI [11] of 1922), S. 2 (1) 
— Case from Australia — Income-tax Manage¬ 
ment Act (New South Wales), (1941), S. 19 (o) 
—Co-operation Act (New South Wales), (1923- 
1941)—"Agricultural products”—Batter made 
by factories from cream sold to them by farmers 
is not agricultural product—Rural Society sel¬ 
ling such butter is not exempt from income-tax 

74 


Income-tax Act (contd,) 

- S, 4 —Society carrying on business as grow¬ 
ers, manufacturers and sellers of tea in British 
India—Society's members advancing money to 
society to meet cost of tea to be supplied to 
members—Tea sold to members—Sale resulting 
in profits which were to be distributed to mem¬ 
bers according to rules—Such profits held were 
not exempt from agricultural income-tax—Prin¬ 
ciple of Styles’ case in (1889) 14 A. C, 881 is 
not applicable: 3 I. T. G. S86 (Mad), Over¬ 
ruled 142 

- (as amended in 1939), Ss, 4 (l) (b) (ii) 

and 4A (c )—Sections are not ultra vires 1186 

- S, 33 —Objection to assessment for certain 

year on ground that income of that year was 
exempt—Reference to High Court under S. 66— 
High Court deciding that income was not exempt 
—Decision reversed in Privy Council appeal— 
Meanwhile assessments for subsequent years 
made in accordance with decision of High Court 
—Assessments are not nullity—S. 33 does not 
confer general relief to assessee 102a 

- (as amended in 1989), <S. 64 — Sleeping 

partner can be assessed at partnership place of 
business 118c 

- Ss, 66 (2) and 33 — Order under S. 33 

is prejudicial to assessee only when he is in 
worse position than before order was made: 1026 

Indian Independence Act (1947),(Wand 11 
Geo VI, C, 30), S, 16 — Appeal by Secretary of 
State pending on date of Act abates and has to 
be continued by High Commissioners for India 
and Pakistan 121a 

International Law — Rule must be binding 

between nations 186c 

-Right to sail on open sea 186/ 

Interpretation of Statutes — Ultra vires— 
Part found ultra vires — Whole Act, if ultra 
vires—Tests to determine 1946 

-Penal statute—Should be so construed as 

to apply to persons subject to jurisdiction of 
State 186c^ 

-Power to legislate on particular topic con¬ 
ferred by Parliament—It is important and per¬ 
missible in determining scope of power to have 
regard to legislative practice of United Kingdom 

118a 

Limitation Act (IX [9] of 1908), S. 3— 
Onus of proof 36c 

- S. 10 — Time never runs in favour of 

trustee 168c 

**- S, 20 —Applicability—It does not apply 

to extend time for redemption of mortgage: 36^ 

- S, 26 — Diversion of channel water from 

its natural course — Water so diverted enjoyed 
uninterruptedly for sixty years — Prescriptive 
title 23a 
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Limitation Act (conid.) 

- S. 28 — Nature of possession required is 

same as under Arts. 142 or 144 766 

- Art. 01 —Starting point —Onus — Suit to 

set aside deed executed by pardanasbin woman 

— Time runs when plaintiff became aware of 
true nature of deed— Onus is on party getting 
deed executed under whose influence she is: 111 

- Art. lOO — Collection of rents and profits 

by person recognised as landholder by Collector 

— Suit by true owner for recovery of rents and 
profits received by landholder after declaration 
of true owner’s title by Civil Court—Limitation 

— Article 109 does not apply— Right of action 

accrues only after decision of Civil Court cancel¬ 
ling Collector’s order : 29 A. I. R. 1942 ^lad 
487, Reversed 1756 

- -Art, 144 —Adverse possession—Possession 

of part—Part of land let out and part vacant— 
Actual physical possession of every inch of land 
is not necessary — Plxercise of such dominion 
over property as would justify inference of posses¬ 
sion of whole is sufficient 76(1 

- Art* 144 —Adverse possession of trust pro¬ 
perty—It can be adversely possessed—But trus. 
tee cannot change character of his possession as 
trustee and assert that be is in possession as 
beneficial owner 76c 

Madras Agriculturists* Relief Act ("77 

of 1938), S. 3 (ii) Proviso (D) — "Agricul¬ 
turist” — Meaning of —■ Estate belonging to 
Zamindar but charged with obligation to 
maintain charity 12 c 

Madras Estates Land Act (I [l] of 1908), 

Ss. 3 (O) and 6T, and Rules under S. 3 _ 

Object 176rt 

- Ss. 3(5) and 67 —Collection of rents and 

profits by person recognised as landholder by 
Collector — Suit by true owner for recovery of 
rents and profits received by landholder after 
declaration of true owner’s title by Civil Court 
—Limitation — Art. 109, Limitation Act, does 
not apply — Right of action accrues only after 
decision of Civil Court cancelling Collector’s 
order: 29 A. 1. R. 1942 Mad. 487, Reversed 

1756 

- S. 67, Proviso —Effect 175c 

Malabar Law—Impartible estate — Sthanam 

— Muppil Nair—Property in his possession_ 

He is not required to prove nature thereof: 476 

-Impartible estate—Sthanam — Regrant of 

administration by East India Company—There 
is presumption as to continuity of previous inci¬ 
dents of impartibility and succession 47 c 

-Impartible estate—Impartible estate owned 

by Muppil Nair in pre-British times — Regrant 
of administration by East India Company- 
Subsequently company taking charge of Nair’s 
territory and compensating him by payment of 


Malabar Law (contd.) 

Malikhana allowance for loss of ruling powers 
—Nair left in possession of his territory subject 
to payment and limitations previously agreed 
upon—Derpivation of Nair of his ruling powers 
held did not affect incidents which attached to 
his properties and they continued to be imparti- 
ble and were owned by him exclusively — Held 
further, that fact of levying of land revenue on 
Nair’s estate did not convert his holdings into 
ryotwari tenure :I. L. R. (1944) Mad. 516 ; 31 
A. I. R. 1944 Mad. 878 : 220 1. C. 507, 
Reversed 47 ^^ 

-Sthanam — Maintenance —^ Members of 

family of Sthani have right of maintenance; 47fl 

-Sthanam — Male succession coming to end 

on death of Muppil Nair — Property whether 
reverts back to Tarwad and takes form of 
Trawad property (Quare) 43f 

-Sthanam — Admissions as to true legal 

character of Sthanam estate—Admissions made 
under mistake—No estoppel or acquiescence 

41g 

Master and Servant—Crown servant — Dis¬ 
missal found wrongful and void—Servant is not 
entitled to arrears of pay or damages unless the 
right is conferred by contract or statute 121d 

Muhammadan Law — Law of property_ 

Ownership for duration of life is not recognized 
but interest for limited duration in use of pro¬ 
perty is recognized—Gift of limited interest — 
Ownership of corpus is unaffected 1346 

-Religious Head — Shia Ismailia Tyebis 

Daudi Bohras Dai-ul-Mutlaq — 47th Dai held 
was validly appointed and therefore the present, 
i. e,, 51st Dai must be regarded as Dabul-Mutlaq 

66 a 

-Religious head— Powers of excommunica- 

tion — Dai-uI-Mutlaq head of Shia Ismailia 
Tyebia Daudi Bohras has power of excommuni¬ 
cation — Power is not absolute, arbitrary and 
untrammelled—Steps necessary are, first rebuke 
of offender and if he does not amend then a 
publie reprimand and expulsion— Without such 
steps there is no effective excommunication— 
Excommunication necessarily involves exclusion 
from exercise of religious rights in places under 
trusteeship of religious head 666 

-Wakf—Mutwalli—Succession — On death 

of one of joint mutwallis bis office held passed 
to survivors and not to his son appointed by him 
by will as his successor 163a 

-Wakf—Mutwalli—Succession— Mutwalli, 

whether can appoint successor, only when he is 
on his death bed (Qurae) 1686 

-Wakf—Shia law—No evidence as to exeou* 

tion of wakfnama or oral dedication—Inference 
as to creation of wakf 42 
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Muhammadan law 
-‘Will — Shia law 


( contd.) 

Power of appointment. 


validity of—Tests applied to Hindu will cannot 
be applied to Mahomedan will — Muslim law 
does not recognize power of appointment—Ques¬ 
tion, however, whether such power conflicted 
with general principles of Muslim law 134a 
-Will—Power of appointment held inconsis¬ 
tent with principles of Muslim law 134d 

Mussalman Wakf Yalidating Act (VI [6] 

of 1913), (S'. 3 — Preamble in deed including 
heirs of descendants and thus introducing possi¬ 
ble collaterals as objects of gift — Operative 
portion, however, limiting beneficiaries to des¬ 
cendants— Held on construction that wakf was 
valid under Act 168(i 

Oudh Estates Act (I [1] of 1869), Ss. 14, 
15, 11, 22 —Estate in list V disposed of by will 
to person, who would not have succeeded accord- 
ing to provisions of Act—Estate is taken out of 
Act — Such person cannot create power of ap. 
pointment in respect of the estate 134/ 

Palestine Immigration Ordinance ( 1941 )— 
It is not repugnant or inconsistent with provisions 
of Mandate 186a 

- S. 12 — “Master, owner or agent’* is not 

restricted to Palestinian citizen or resident 

1865 

- S, 12 —Ordinance cannot be read as autho¬ 
rizing seizure of vessel on open sea outside 
territorial waters—International law 186c 


- S. 12 (3) (Hi) (a) —Penalizing non-resi¬ 
dent by forfeiture of property does not violate 
principle of International law 186^ 

*Partnership Act (IX [9] of 1932) —Agree¬ 
ment with named individuals constituting firm 
—Individuals ceasing lo be members of firm 
by death and assignment—Agreement held came 
to end — Companies Act (1918), S. 87 B (c), 
held did not apply 100a 

**- S. 5 — Joint family property—Partner¬ 

ship— Partnership between karta representing 
family and coparcener in respect of his separate 
property—Validity 8 

Penal Code (XLV [46] of 1860), Ss. 120B, 
161 — Interpretation — There is no difference 
between S. 97 and S. 270, Government of India 
Act, 1985 — Test as to whether act was done 
in discharge of official duty, laid down—Prosecu¬ 
tion for offence under S. 120B read with S. 161, 
Penal Code—No sanction is necessary 128a 

- Ss. 279 to 289 —Negligence—Tanganyika 

Penal Code, S. 222 — Negligence charged under 
S. 222 is not so grave as that under offence of 

manslaughter 188 

Privy Council — Practice—Finding of fact— 
Undue influence—Will challenged on ground of 
eseroise of undue influence—Finding on issue is 
1948 Indexes (PC) 2a (4 pages) 


Privy Council (contd.) 

one of fact — Privy Council will not interefere 

200 a 

-Practice—New plea—Argument irreconci- 

lable with case in pleadings is not allowed 

192a 

-Practice—New Plea—Point abandoned in 

lower Court cannot be argued lo 6 c 

-Practice—Criminal appeal—Special leave 

—No special limitation on subject-matter imposed 
—Appellant can rely upon any ground normally 
open to him 128t^ 

-Practice — Concurrent finding of fact— 

Privy Council is loath to interfere 47a 

(Punjab) Colonisation of Government 
Lands Act (V [5] of 1912 )—Eules by Punjab 
Government —■ Grant of proprietary rights to 
tenants —Attachment of condition, legality of 

88 a 

Punjab Pre-emption Act (II[2] of 1905 

now repealed hxj Act of 1913), S. 7(2) _ 

Punjab Government Notification No. 771 dated 
6 th December 1910 —Words “has been made 
applicable”—Meaning of—Notification did not 
cease to be effective on repeal of Government 
Tenants (Punjab) Act, 1893, by Colonization of 
Government Lands (Punjab) Act, 1912 45 

Religious endowment — Grant — Nature of 
—Evidence — Absence of deed of grant—Other 
documentary evidence, consideration of 255 

-Grant—Plaintiff’s claiming surplus—Grant 

to kattalai—Ancestors of plaintiffs described as 
supervisors:— Appropriation of surplus cannot 
give title to it 25c 

Sale of Goods Act (HI [3] of 1930), S. 19 
—Passing of property in goods—Intention as to 
—Ascertainment of 20c 

- S. 36 (3) — Acknowledgment to buyer— 

What amounts to 205 

Succession Act (XXXIX [39] of 1925), 
S. 59 — Testamentary capacity — Testator 
giving instructions to lay intermediary — Such 
person repeating them to solicitor drawing will 
— Principle enunciated in (1883) 8 P. D, 171 
should be applied with greatest caution and 
reserve in such case 2005 

- S, 59 — Testamentary capacity — Draft 

will in favour of strangers approved by testa¬ 
tor — Testator at such time so deficient in 
memory through disease that he was oblivious 
of claims of his relatives—Will is invalid if such 
forgetfulness was inducing cause of his choosing 
strangers—Will in favour of strangers held in- 
valid 200 c 

- Ss, 78 and 79 —Will—Shia law — Power 

of appointment, validity of — Test applied to- 
Hindu will cannot be applied to Mahomedan 
will—Muslim law does nob recognize power of 
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Succession Act [conid.) 

appointment—Qaeation, however, whether such 
power conflicted with general principles of 
i\[ualim law 134a 

-- Ss. 78 and 75—Will—Power of appoint- 

ment held inconsistent with principle of Muslim 
law Idid 

Suits Valuation Act rF7J [7] of 1887), S. 8 

_Possessory mortgage—Suit for redemption— 

^'aluation for purposes of jurisdiction 866 

Text books—Authority of—Living author 

134c 

■Transfer of Property Act (IV [4f] of 
1882), S. 52 — Scope — Applicability of S. 52 
does not depend upon matters of proof, or 
strength or weakness of case on one side or other 

147a 

_ S. 52 _‘ Any decree or order”—Section 

applies though decree does not reflect precise 
relief claimed — Compromise decree in suit on 
agreement—Relief claimed in substance provid¬ 
ed — Decree comes within S. 62 — Fact that 
under compromise decree plaintiffs relinquished 
their rights under agreement did not lead to dif¬ 
ferent result 4476 

-_S. 55i—"Transferor”—Contract for sale 

by mother guardian on behalf of minor son— 
Contract within competence of guardian and for 
beneflt of minor—Minor is "transferor” within 
meaning of section—He cannot get back posses¬ 
sion of property from transferee who is let into 
it in pursuance of contract and wbo has perform¬ 
ed his part of contract; 8L A. 1. R. 1944 Mad 
337 Reversed 96 

Trusts—Public religious and charitable trust— 
Trustee is not disqualified from receiving gifts 
for his own personal benefit 214a 

U. P. Debt Redemption Act (XIII [13] of 
1040), Ss, 2 (3), 17 (1) faj—"Agriculturist” 
—Land held by Mitakashara Hindu joint family 
^—Individual undivided member is an agricul¬ 
turist for purpose of qualifying under S. 17 

204a 

-S'. 17 (1) (a) — Land held by undivided 

Mitakshara Hindu family—Division of liability to 
pay local rates among the members is not to be 
per stirpes but per capita — Son born pending 
proceedings is also to be counted 204c 

_ Ss, 17 (1) (a) and 19 — Application by 

members of joint Hindu family under S. 4, U. P, 
J'incumbered Estates Act — Each member is to 
be treated as agriculturist individually with res- 


U. P. Debt-Redemption Act (contd.) 
pect to his share of the family lands for purposes 
of Ss. 17 ( 1 ) (a) and 19 85 

U. P. Local Rates Act (I [l] of 19U), Ss. 2 

( 5 )^ 4 _Superior proprietor is not a landlord 

and hence not liable to pay local rate 2046 
Wakf—Dedication — Intention to dedicate is 
essential for validity — Intention established— 
Wakf cannot be revoked — Deprivation of 
daughter of her share is not an illegal object of 
wakf—Change in mutation register is notneoea- 
sary under Hanafi law 168c 

l/ifill_Construction — Document held not will 

_Property passed to the heirs of the executants, 

30 A. I. R, 1943 Oadh 243, REVERSED 

1840 

_Construction — Testator installing deities 

and bequeathing property to them—Testator by 
will appointing four named persons and "the 
Secretary" for time being of Subarnebaniok 
Samaj to be shebaits—Power to appoint succes¬ 
sors given to "surviving” shebaite in case of 
death of any one of the named shebaits or their 
successors without leaving any male descendants 
or inability, or unwillingness of any one of them 
to act — Regulations of Subarnabanick Samaj 
providing for two secretaries—Non-existence ot 
anyone answering to description "the Secretary 
held had efifeot of only making appointment of 
Secretary ineffective — Word ''surviving" held 
must be construed as "other" in connection with 
inability or unwillingness of any trustee to act 

92 

-Validity—Testamentary capacity — Testa¬ 
tor giving instructions to lay intermediary—Such 
person repeating them to solicitor drawing will 
—Principle enunciated in (1883) 8 P. D. 171 
should be applied with greatest caution and re- 
serve in such case 

_Validity—Testamentary capacity — 

will in favour of strangers approved by testator 

_Testator at such time so deficient in memory 

through disease that he was oblivious of claims 
of his relatives — Will is invalid if such forget- 
fulness was inducing cause of his choosing stran* 
cers—Will in favour of strangers held invalid 

^ 200o 

Words and Phrases— Advance—Construction 

_Letter_ Held on construction that letter con¬ 
tained an unconditional undertaking to advance 
money for litigation— "Advance” did not wn- 
note repayment loOa 
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17th July 1947 

Lord dd Parcq, Lord Morton of 
Henryton and Sir John Beaumont 


Rao Bhimsivgh — Appellant v. Shersingh 
and others — Respondents. 

Privy Council Appeal No. 4 of 1943. 

(a) Civil P. C. (1908), S. 2 (11) — Scope. 

Section 2 (11) is merely a deBnition section and 
imposes no liability at all. [Para IS] 

•(b) Civil P. C. (1908), Ss. 50 and 53 — Scope of 
S. 53 — S. 53 is descriptive of class of property 
which can be reached in execution. 


Tbe words in S. 53, “property in the hands of a son 
or other descendant which is liable under Hindu law 
for the payment of the debt of a deceased ancestor in 
respect of which a decree has been passed’* are des¬ 
criptive of the class of property which can be reached 
in execution. They cannot be read as limiting tbe 
nature of the debt for which execution can be levied'. 
18 A. I. R. 1931 Bom. 484 and 11 A. I. R. 1924 Mad. 
571, Approved. [Para 14] 

Hence where an estate, which is ancestral property, 
though impartible and governed by the rule of primoge* 
ni ure, had been attached during tbe lifetime of the 
Hindu father in saiUfaction of a decree against him for 
compensation in lieu of speciBc performance, tbe estate 
remains liable after his death to execution in tbe bands 
of his eldest son who has succeeded by survivorship: 
I. L. R. (1941) Nag. 632: 27 A.I.R. 1940 Nag. 278: 193 
I. C. 598, REVERSED. [Paras 8 & 14] 

Annotation : (*44-Com.) Civil P. C., S. 53, N. 6. 

Cases referred :— 

1. (’31) 55 Bom. 709 : 18 A.I.R. 1931 Bom. 484 : 134 
I. 0. 961, Ganesh v. Narayan. 

2. (’24) 46 M. h. J. 471 : 11 A. I. R. 1924 Mad. 571 : 
83 1. C. 985, Meyappan v. Meyappan, 

Robert Bitson — for Appellant. 


Respondents Ex parte. 

Sip John Beaumont. — This is an appeal 
from the judgment and decree of the High Courfe 
1948 E/1 & 2 


of Judicature at Nagpur dated 3-10-1939,’^' which 
affirmed the judgment and decree of the District 
Judge of Nimar dated 7-9-1936, which in turn 
affirmed the judgment and decree of the Sub¬ 
ordinate Judge of Khandwa, dated 19-2 1936. 

[2] Tbe appeal arises in execution proceedings 
in the following circumstances. In the year 1908, 
Rao Kishore Singh had instituted a suit against 
two widows to recover possession of an estate 
known as Bhamgarh Zemiudary. In that litigation 
Kishore Singh was claiming that the Estate was 
an impartible one and had descended upon him 
under the rule of primogeniture as the eldest 
male descendant of the last holder. His claim, 
if successful, would clearly operate for the benefit 
of an eldest son who might succeed him. Kishore 
Singh obtained a decree in his favour from the 
trial Court, but the decree was reversed by the 
Court of the Judicial Commissioner of the Central 
Provinces. In order to raise money to enable 
him to prosecute an appeal to His Majesty in 
Council Kishore Singh on U-11-1912, entered 
into an agreement with one Ramji Patel, under 
which Ramji Patel was to advance Es. 5 000, and 
if Kishore Singh succeeded in his appeal he was 
to sell a part of the said estate to Ramji Patel 
on the terms specified in satisfaction of the loan. 

[3] Kishore Singh succeeded in his appeal 
before the Judicial Committee of the Privy 
Council but refused to carry out his agreement 
with Ramji Patel. Accordingly, Ramji Patel 
instituted a suit in the Court of the District Judge 
of Nimar asking for specific performance of the 
said agreement or in tbe alternative an order for 
repayment of the amount advanced with interest. 
That suit also ultimately went in appeal to His 
Majesty in Council and tbe Judicial Committee 
held that Ramji Patel was entitled to specific 
performance of the agreement of 11-11-1912, but 

* Reported in 27 A. I. R. 1940 Nag. 278. 
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that compensation in money would afford 
adequate relief. Accordingly by Order in Council 
dated 10-5-1020, their Lordships reported to His 
Majesty that a decree should be made in favour 
of the appellant for Rs. 20,000 with interest 
f-hereon at the rate of c per cent, per annum 
until realisation and that there ought to be paid 
r,o the appellant certain costs of the appeal. 

[i] A decree was duly passed pursuant to the 
said Order in Council and prior to the death of 
Kishore Singh part of the Bhamgarh Estate was 
attached in execution of such decree. Kishoro 
Singh died on ll-S-inso, and the present appellant 
as his eldest son succeeded to the Bhamgarh 
Sstato and was thereupon brought on record in 
the execution proceedings ns legal representative 
of Kishore Singh. 

[5] On 8.12.19:J0, the appellant made an appli. 
cation to the execution Court asking for a stay 
of execution to enable him to raise the money 
lue. Pie did not suggest that the decree could 
not in law be executed against him. However, 
on 12-3-1034, the appellant made a further appli¬ 
cation in the said execution proceedings alleging 
that the property under attachment formed a 
part of the Bhamgarh Estate which was imparti¬ 
ble and governed by the law of primogeniture; 
that the property had been attached in a personal 
decree against Kishoro Singh; and that the pro¬ 
perty in dispute was not an asset of the late 
Kishore Singh in the hands of the appellant who 
claimed to be the sole owner; and the appellant 
prayed that the property bo released from 
attachment and the execution be stayed. 

[G] This application was dismissed by the 
Pudge in the execution proceedings on 19 - 2 - 1930 . 
Che appellant appealed to the District Judge and 
his appeal was dismissed on 7-9.1936. He then 
presented a second appeal to the High Court of 
Judicature at Nagpur which was dismissed on 
:!-iai939. From that judgment this appeal has 
been brought on the certificate of the said High 
Court. The respondents are the representatives 
of Ramji Patel and have not appeared before 
the Board. 

[7] In all the three Courts in India, the prin¬ 
cipal question argued was whether the Bhamgarh 
Estate was inalienable by custom. All the three 
Courts held that such a custom M'as not proved, 
and their Lordships are not prepared to disturb 
these concurrent findings. 

[8] If the Bhamgarh Instate was the separate 
property of Kishoro Singh it is clear that it 
would be liable in execution for the discharge of 
the debt in the hands of the appellant as his 
heir. But the Courts in India have proceeded on 
the basis that the estate is ancestral property, 
though impartible and governed by the rule of 
primogeniture, and their Lordships deal with the 


appeal on the same basis. The question for 
decision is whether an estate of this nature 
which had been attached during the lifetime of 
the father in satisfaction of a decree against him 
for compensation in lieu of specific performance 
remains liable after bis death to execution in the 
bands of his eldest son who has succeeded by 
survivorship. The answer to this question 
depends on three sections of the Civil Procedure 
Cede which it will be convenient to state. 

[9] Section 2 (ll) defines "legal representative” 
as meaning a person who in law represents the 
estate of a deceased person and includes any 
person who intermeddles with the estate of the 
deceased and where a party sues or is sued in a 
representative character the person on whom 
the estate devolves on the death of the party so 
suing or sued. 

[ 10 ] Section 50 provides : 

*‘(1) Wboio a judgment-debtor dies before tbo edcree 
1ms been fully satisfied, tho holder of tho decree may apply 
to tbo Court which ’passed it to execute the eame 
against the legal representative of the deceased. (2) 
Where the decree is executed against such legal represen¬ 
tative, he shall bo liable only to the extent of tho 
property of tho deceased which has come to bis 
bands and has not been duly disposed of, and, for tho 
purpose of ascertaining such liability, the Court execu¬ 
ting^ the dccrco may, of its own motion or on tho 
application of the decree-holder, compel such legal re¬ 
presentative to produce such accounts as it thinks fit.” 

[11] Section 63 provides ; 

“Ror tho purposes of Ss. 50 and 52, property in tho 
hands of a son or other descendant which is liable 
under Hindu law for tho payment of tbo debt of a de¬ 
ceased ancestor, in respect of which a decree has been 
passed, shall bo deemed to bo properly of the deceas¬ 
ed which has come to tbo hands of the son or other 
descendant ns bis legal representative.” 

[ 12 ] Section 52 deals with a decree passed 
against a legal representative of a deceased 
person and has no direct application in the 
present case. 

[13] The High Court held that S. 50 did 
not help the deoree-holder because no property 
of the deceased Kishore Singh had come to the 
bands of his son, and that s, 63 did not apply 
because in their view the section only applied in 
cases in which a decree for a debt had been 
passed and the decree against Kishore Singh 
was not for a debt, but for money payable in 
lieu of specific performance. But the Court held 
that the present appellant was a legal represen¬ 
tative of Kishore Singh under the latter part of 
S. 2 (ll), Civil P. C., since Kishore Singh had been 
sued in a representative capacity and apparently 
considered that on this finding the decree could 
he executed against the appellant. This view of 
the matter appears to their Lordships to over¬ 
look the fact that S. 2, sub-s. (u), Civil P, 0., is 
merely a definition section and imposes no 
liability at all. If the High Court was right in 
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thinking that the case did not fall under s. 53 
of the Code the appellant, in their Lordships’ 
opinion, must succeed. 

[14] Their Lordships think that the appellant 
is the legal representative of Kishore Singh, and 
the respondents 'were entitled therefore under 
S. 50 to apply to the Court to execute the decree 
against him. By itself, however, s. 50 would not 
assist the decree-holder since there was no pro¬ 
perty of Kishore Singh which had come to the 
hands of his legal representative. But then 
comes S. 53, which appears to be designed to en¬ 
large the class of property liable to execution 
under Ss. 50 and 52. This is effected by deeming 
certain property to have come into the hands of 
the legal representative as property of the decea¬ 
sed which in fact has not done so. The class of 
property to which this fiction is applied is “pro¬ 
perty in the hands of a son or other descendant 
which is liable under Hindu law for the pay¬ 
ment of the debt of a deceased ancestor in 
respect of which a decree has been passed.” 
Their Lordships read these words as descrip¬ 
tive of the class of property which can be tea- 
ched in execution, and not as limiting the nature 
of the debt for which execution can be levied. 
In the present case, there is property in the 
hands of a son of a character liable under Hindu 
law for the payment of a decretal debt of a de¬ 
ceased ancestor, and since the particular debt 
for which execution is being levied is not tainted 
with immorality, the property is liable in exe- 
cution under S 60. This view of the construction 
of S. 63, has been adopted by the Bombay High 
Court in 55 Bom. 709 ^ and by the Madras High 
Court in 46 Mad. L. J. 471.^ In the former case 
in which the Court was dealing with the execu¬ 
tion of a decree for an injunction obtained 
against a Hindu father os manager of a joint 
Hindu family against a eon who had succeeded 
by survivorship, Patkar J. made the following 
pertinent observations in which their Lordships 
concur: 

** It is diiBouIt to hold that S. 53 is limitative and 
not descriptive, and is intended merely to enforce a re¬ 
cognised rule of Hindu law that a son is liable to pay 
the debt of his father which is not tainted by illegality 
or immorality. Section 60 is not limited to the execu¬ 
tion of a decree for a debt but applies to all decrees. 
Section 53 appears to have been enacted to explain the 
meaning of the expression “property of the deceased” 
which occurs in Ss. 50 and 52. If S. 53 is consi¬ 
dered to be not descriptive but limitative and confined 
to a decree for debt, and if a joint son is not considered 
to be the legal representative of bis father under S. 50, 
Civil P. C., a decree for possession or a decree other 
than for a debt obtained against a father in a joint 
Hindu family would not be enforceable in execution 
against the son who is joint with his father and is 
brought on the record as his legal representative. Fur¬ 
ther, a son who is joint with his father i« always brou¬ 
ght on the record on the death of a deceased plaintiff 
or defendant or a deceased appellant or respondent as 


bis legal representative, and no distinction has ever 
been made between a son who is joint with his father 
and a son who inherits the property of his father,” 

If the view of the Nagpur High Court is right, 
and S. 53 is limited to cases in which exe¬ 
cution is being levied for a debt in respect of 
which a decree has been passed, the section 
would have a very limited operation. At the 
most it could serve merely to render a son of a 
Hindu liable in execution for a debt of his 
father for which he could be made liable in 
a suit under the pious obligation, a result which 
can generally be obtained by the exercise of the 
power conferred on the Court by s. 47 (2), Civil 
P. C,, to treat a proceeding in execution as a 
suit. 

[15] Their Lordships, however, agree with the 
conclusion reached by the High Court, though 
not with all the reasoning on which it is based 
and will humbly advise His Majesty that this 
appeal be dismissed. The respondents have 
not appeared but will be entitled to any costs 
they may have incurred. 

D.s. Appeal dismissed. 

Solicitors for Appellant— Douglas Grant Bold. 

Respondents Ex parte. 

[C. N. 2.] 
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(From Madras) 

30th July 1947 

Lords Simonds, Oaksey ai^d Morton of 
Henryton; Mr. M. R. Jayakar and 

Sir John Beaumont 

Medapati Surayya and others—Appellants 
v. Tondapu Bala Gaiigadhara Bamakrishna 
Beddi and others — Bespondents. 

Privy Council Appeal No. 12 of 1946. 

(a) Hindu LaNV—Partition — Deed by manager of 
family in favour of his mother whether operated as 
maintenance grant or partition deed. 

The words of a written instrument must be construed 
according to their natural meaning and no amount of 
acting by parties can alter or qualify words which are 
plain and unambiguous : 1900 A. C. 260, Bel. on* 

[Para 16] 

The manager of a Hindu joint family executed a docu¬ 
ment called a settlement deed in favour of his mother, 
which ran as follows-: “As you are my mother and 
therefore I am bound to maintain you, the properties 
have been given away to you and put in your posses- 
sion. You shall as you please enjoy the said properties 
during your whole lifetime without subjecting the same 
to alienation. It is settled that after your lifetime the 
said property should again pass to my family”: 

Held that from the clear terms employed in the 
deed it was a pure maintenance grant purporting to 
make a provision for the mother’s maintenance in con¬ 
sonance with what would be her rights under the 
general principles of Hindu law. There were no words 
in the deed denoting any idea of partition or severance 
between the manager and his sons and the words “the 
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'flid property should again pass to my family" did not 
moan that the property should pass only to his sons to 
the exclusion of father but nnant that it should revert 
lo the joint family consisting of the father and his 
iiud tbc deed could not effect a division in status 
between the father and bis sods. The words of the 
document beioR plain and unanjbiguous, the fact that 
the parlies had intcrprelfd them in a sense different 
from ibiit which the words tliemselves plainly bore 
could not affect tbc construction. [Para 16J 

jb) Civil P. C. (1908), S. 112 — New point before 
Pnvy Council-Plea of res judicata. 

The question of res judicata has to te specinllv 

pkiirtcd. \\ here the que-tion was not argued before the 

tria Court or the High Court it cannot be entertained 
for the fiist time by the Privy CjuDcil. [Para 19] 

Annotation (’44-Coin.) C. P. C.. S. 112 Note 7 Pt. 2. 
Ca^' referred : — 

1, (1000) 1900 A. C. 260 ; 09 h. J. Ch. .516 ■ 82 L T 
129, Norib Eastern liailwaj Co. v. Hestmgs. 

C. S. Uen castle and P. V. Sttbba Pozo — 


li. Parikh — for Kespondonts. 


for Appellants. 


Mr. M. R. Jayakar. — This is an appeal 
from a judgment and decree dated 24 - 1 - 1944 , of 
the High Court of Jladras, which reversed the 
iudgmeut and decree dated 17-12-1941, of the 
Court of the bubordinate dudgeatllajahmundry. 

[ 2 ] This appeal arises out of a suit brought 
by re9[ioudent l for partition of the plaint pro¬ 
perties and for the recovery of a share therein, 
alter setting aside certain alienations made in 
respect of them by his father, respondent 2 . 
The Subordinate Judge dismissed the suit, hold¬ 
ing tlie alienations to be binding on respondent!. 
The High Court reversed his decision. The main 
tiuestion in this appeal is therefore whether or 
not the alienations in question are valid and 
binding on ro-^pondent 1. 

[3] The facts of the case are as follows: 

[4] The respondents are members of a Hindu 
joint family. Respondent 2 (defendant l) is the 
father, and respondents 1 and 3 (plaintifif 
and defendant 2 respectively) are the sons. The 
family became indebted and respondent 2, as 
father and manager of the family, made certain 
alienations to which the other respondents were 
parties. Respondent !, however, was a minor at 
the time, and was represented in those transac- 
tiona by bis father as his guardian. The nliena- 
tiODs were made to pay antecedent debts and 
they would, under Hindu law, be binding on 
the sons unless it was proved that the debts 
wore incurred by the father for illegnl or im- 
moral purposes. An attempt was made to prove 
this but respondent 1 did not succeed in estab- 
lishing it. His main contention, however, was 
that the father had become divided from his 
sons at the dates of the alienations, because, 
previously thereto, he had executed a deed of 

settlement in respect of the disputed properties 
in favour of his mother, which in substance was 


a deed of partition effecting a disruption of the 
joint family. 

[5] Respondent 2’s father, Venkata Reddi, 
died in 1907, itaviug his widow Beethamma and 
bis only son respondent 2 . He left some immov¬ 
able property. Respondent 2 was the only mem- 
ber of the family until the birth of respondent 3 
in 1008 Respondent 2 incurred certain debts and 
made certain alienations by way of mortgages 
and sales. 

[6] On 3-6-1914 respondent 2 executed a docu¬ 
ment called a settlement deed in favour of his 
mother, giving her a life interest in the land 
mentioned in the document for her maintenance, 
with a stipulation that after her death the land 
was to revert to the family. 

[7] The material portion of the document is 
as follows: "As you are my mother and there¬ 
fore I am bound to protect" (‘‘maintain" as 
translated by the trial Court) 

you, the properties worth about ten thousand rupees 
. . . belongit'g to me . . . have been given away tbisday 

to you who are my mother anff put in your possession. 
A ou shall therefore henceforth safeguard the said pro¬ 
perties. Out of the debts contracted by me from others 
for the expenses of my family, the debt (specified in 
the document) shall bo discharged by you ... You sball 
ns you please enjoy the paid properties during your 
\yholc lifetime without subjecting the same to aliena¬ 
tion and subject to the oforesaid conditions. It is 
settled that after your lifetime the said property should 
again pass to my family.” 

[8] The main question in this appeal is whe¬ 
ther this documont is, as it purports to be, a 
maintenance deed in favour of the mother, or 
Vt'hetbor it effects a separation of respondent 2 
from Lis sons, respondents 1 and 3, and whether 
by reason of this deed the property ceased to be 
the property of the joint family consisting of 
respondents 1 to 3. 

[93 Respondent 1 was born in 1917. Subse- 
quently in 1918 respondent 2 applied to the Court 
to be adjudicated an insolvent. 

[10] On 8-11919, the mother of respondents 1 
and 3, acting as guardian, brought Suit No. G of 
1919 in the Court of the Additional Subordinate 
Judge of Coconada against respondent 2, the 
Official Receiver, the alienees and creditors of 
respondent 2 . The suit was to obtain a declara¬ 
tion that the debts and alienations made by the 
father, respondent 2 , were not binding and for 
partition of their shares in the properties descri¬ 
bed in the plaint. The Official Receiver attacked 
the settlement deed of 1914 as a fraud on the 
creditors. On 8-3 1921, the Subordinate Judge 
held that the alienations and 'the debts were 
valid and binding on the plaintiffs in the suit, 
they were not contracted for illegal or immoral 
purposes, the settlement deed was not a fraud 
on the creditors, it was an arrangement made 
for the benefit of the sons and was in effect a 
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partition deed givirg property to the membera 
of the family other than respondent 2, there was 
no property to be divided, the suit therefore failed 
and was dismissed. There was an appeal to the 
High Court by the sons. \Vhile the appeal was 
pending, respondent 2 entered into a composi¬ 
tion deed with the creditors. The order of 
adjudication was annulled. The appeal of the 
sons was then withdrawn. 

[11] It appears from the evidence, which is 
collected in the trial Court judgment, that, after 
the deed of 3-G-1914, respondent 2. bis sons, his 
wife and mother, all continued, as before, to live 
as members of an undivided Hindu family, 
with respondent 2 acting as its manager. In 
1924 they all joined in executing a mortgage, 
treating the properties now in suit as joint 
family properties in which respondent 2 had 
coparcenary rights. In 1925 respondent 2’3 
mother, Seetbamma, died. The remaining mem¬ 
bers continued to live as a joint family. From 
1926 to 1932 several alienations (by way of mort¬ 
gages and sale) were made by the father and 
the sons In all these transactions the family 
was treated as an undivided family, respon¬ 
dent 2 as its manager, and respondents 1 and 3 
as his “undivided sons.” Respondent 3, the 
adult son, joined in the execution of the docu¬ 
ments relating to these alienations which were 
made for necessary purposes. Respondent 1 
attained majority on 23-12 1935. 

[12] On 23-11 1937, he brought the present suit 
in the Court of the Subordinate Judge Raja- 
mundry iii forma pauperis against his father 
as detendant 1, his elder brother as defendant 2, 
and the alienees as defendants 3 and 4 and 6 to 
9 (appellants before this Board). In his p!ainthe 
referred to the deed of settlement of 1914 and 
submitted that it effected a division in status 
between the father and the sons, that under that 
settlement deed the mother held the properties 
as trustee for the plaintiff and his brother, that 
the properties belonged to them as tenanta-in- 
common, that their father, respondent 2, had no 
right to alienate the property, that the aliena¬ 
tions made by the father were not binding on 
him. He prayed for division of the properties 
into two shares and for delivery to him of one 
such share, after declaring that the alienations 
were not binding on it. Defendant 1, the father, 
put in no statement. The appellants, who re¬ 
present the alienees, defendants 3 and 4 and 6 to 
9, filed a written statement alleging, inter alia, 
that respondent 2 acted as the manager of a 
joint Hindu family, consisting of himself and 
the two other respondents, and had made the 
alienations for family necessity, and they were 
therefore binding on respondent 1. 

[ 18 ] The Subordinate Judge framed certain 


issues, of which the following alone are now 
material : 

“(1) Whether the plaintiff and defendants 1 and 2 
were divided in status at the date of the alienations in 
the suit. 

(2) Whether the moiL'ages and sales mentioned in 
the plaint are binding on the plaiuiill.’' 

[14] On 17 12 1941. the Subordinate Judge 
delivered judgment. Ho considered the question 
whether the seitlement deed of 1914 created a 
division between the father and his sons and 
whether the words “my family” in the deed 
meant the eon, lespcndent 3. who was then in 
existence, as also the issue the father might sub¬ 
sequently have. His view was that the expres¬ 
sion of opinion of the Subordinate Judge in the 
previous suit of 1919 to the effect that the settle¬ 
ment deed was in the nature of a partition was 
neither correct nor relevant, that the deed did 
not have the effect of causing the division in 
status between the father and his sons, that the 
words “the said property should again pass to 
my family” did not mean that the property 
should pass to his issue only but meant that the 
property should revert to the joint family con¬ 
sisting of the father and his issue, that the father 
was not excluded by the use of the words “my 
family.” He also stated that the parties under¬ 
stood the deed in that sense and acced on that 
basis. As for the alienations, he held, on the 
documentary and oral evidence iu the case, 
that they w’ere for consideration and were made 
to discharge antecedent and other debts incurred 
for the benefit of the family: they were there¬ 
fore binding on respondent 1. He further held 
that respondent 1 would be entitled to share in 
the equity of redemption in respect of the mort¬ 
gages along with the other respondents but as 
he had not filed the suit for partition on that 
basis he could not grant him any relief. In the 
result he dismissed the suit with costs to the 
contesting defendants. On 17-12-1941, a decree 
was made accordingly. 

[15] Respondent 1 appealed against the said 
decree to the High Court at Madras, and 
that Court (Krishnaswami Ayyangar and 
Soniayya JJ.) delivered a judgment on 24-1-1944 
It stated that 

“it is common ground that if respondent 1 (respondent 
2 before this Board) was ih-i joint family manager and 
the properties in suit belonged to the joint family, the 
alienations in question could not be questioned as they 
were supported by antecedent debts of the father.” 

On the question of the construction of the 
settlement deed of 1914, the High Court held 
that the word “family” meant only the rest 
of the family, excluding the father ; that the 
object of the deed was to provide for the sons; 
and that the provision in the deed that the pro. 
perties given to the mother were to revert to the 
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family meant that the father was excluded 
from participating in them and therefore had no 
right to alienate them. They also considered an 
alternative case which was not argued before 
their Lordships and need not therefore he 
referred to. The High Court passed a prelimi¬ 
nary decree for partition of the property into 
two shares and gave respondent .1 one share 
after setting aside the alienations in respect of 
ft. A decree accordingly was made on 24 - 1 . 1011 . 
'fbe appellants appealed to His Majesty in 
Council against the said decree of the High 
Court. 

: IG] The question before their Lordships 
relates to the interpretation of the deed of 
p G-1914 (ex. r-2). On considering its terms in 
'their plain and natural meaning, their Lord- 
jsbips have no difficulty in holding that it is a 
pure maintenance grant of the property to the 
mother. It begins by saying: 

“As you aro my motber and therefore I am bound to 
protect (maintaiu) you, tbo properties (mentioned in the 
'locumont) have been given away this day to you who 
are my mother and put in your possession.” 

After mentioning what debts are saddled on the 
l)roportiGs and making her liable for the satis¬ 
faction of those debts, the document proceeds to 
state: 

‘Aon shall aa you please enjoy the said properties 
during your own lifetime without subjecting tbo same 
to alienation ... . It is settled that after your lifetime 
the said properties should again pass to my family.” 

J^’rom these clear terms employed in this deed, 
their Lordships entertain no doubt that this 
document is a pure maintonauco grant, purport¬ 
ing, as it does, to make a provision for the 
mother s maintenance in consonance with what 
would be her rights under the general principles 
of Hindu law. A maintenance grant to a female 
member of a Hindu family is ordinarily for the 
life of the grantee. She has no right to alienate 
the property and after her death the property 
comes back to the joint family out of whose 
Insets it was carved. Consequently, the words 
after your lifetime the said property should 
again pass to my family” are capable of a plain 
and natural interpretation in keeping with the 
ordinary notions of Hindus, and the principles 
of Hindu law. Their Lordships, therefore, do 
not find any reason why this plain and natural 
meaning of these words should bo discarded in 
favour of another, based on conjectural consi¬ 
derations, which the High Court has accepted. 
I here are no words in the deed denoting any 
idea of partition or severance between any 
members of the family. The words of the docu¬ 
ment, being plain and unambiguous, the fact 
that the parties had interpreted them in a seneo 
different from that which the words thomselves 
'plninly bore could not affect the construction. 


As was observed by the Earl of Halsbury L. 0., 

see 1900 A. c. 2G0^ at p. 2G3: 

“the words of a written instrument must be construed 
according to their natural meaning, and it appears to 
me that no amonnt of acting by parties can alter or 
qualify words which are plain and unambiguous.” 

The opinion of the High Court that the real 
object of the transaction must have been some, 
thing other than the maintenance of the mother, 
namely, to save some property for the son then 
existing and for the children to be born there, 
after, and that the object of the parties could 
not be that defendant i should continue to be a 
member of the joint family and to have the 
power to alienate those properties, and that the 
word ‘family’ means only the rest of the family 
excluding the executant, in their Lordships’ 
opinion w'as purely conjectural and based upon 
evidence the admissibility of which was open to 
objection. In one part of the judgment the High 
Court appears to be aware that extraneous evi¬ 
dence was irrelevant to control the terms of this 
deed and that the plain words thereof must 
govern its interpretation, and yet in arriving at 
its conclusion the High Court appears to have 
departed from this principle and embarked on /' 
considerations which were conjectural and 
hypothetical. There is the further fact that this 
plain and natural meaning of the deed accords 
with what the members of the family appears to 
have understood to be the nature and effect of 
this document. 

[17] This really disposes of the appeal, for 
both the Courts below agree that if the family 
was joint, the alienations were made for pur¬ 
poses which wore binding on the family and its 
properties including the share of respondent i. 

The finding on this issue has not been challenged 
and there is ample evidence to support this con. 
current view. 

[ 18 ] In the course of the respondent’s argu- 
ment, several cases wore cited which do not 
appear to their Loi'dships to touch the question 
at issue. If the nature and effect of the deed of 
1914 has to bo judged by the terms employed in 
it, it is obvious that other rulings, e. g., those 
cited before their Lordships, can hardly throw 
any light upon tbo construction of this document 
or provide any useful guidance for the decision 
of this question. These rulings went on their 
own facts and do not furnish ai y general prin¬ 
ciples which can help in the construction of the 
document. 

Ho] In conclusion it was argued by the res¬ 
pondents’ counsel that the question whether the 
deed of 1914 was a partition deed or not was r6s 
jnchcata by reason of the decision on this point 
in the previous suit, No. 6 of 1919 The facts 
relating to that case and the present one (for 
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instance, that the suit of 1919 was ultimately 
dismissed and the claim was later on compro¬ 
mised) make it difficult to apply to this case the 
principles of res judicata. But, apart from that, 
it is enough, in their Lordships’ opinion, to 
dispose of this matter to say that there w'as no 
issue on this point and the question of res 
judicata has to be specially pleaded. The record 
■ shows that this question was not argued before 
the High Court, and before the trial Court res¬ 
pondent I’s pleader argued exactly the contrary 
of his present argument, namely, that the deci- 
sion in the previous suit could not operate as 
res judicata. That was obviously because two 
of the Qndings in that suit were in favour of the 
alienees. Their Lordships are therefore unable 
to accept this argument. 

[20] For all these reasons, the preliminary 
decree of the High Court directing partition of 
the property and giving other reliefs will be 
reversed, the decree of the Subordinate Judge 
restored, and the suit dismissed. Their Lord- 
ships will humbly advise His Majesty accordingly. 
Respondent 1 will pay the costs of the appellants 
both here and in the High Court. 

d.h. Appeal allowed. 

Solicitors for Appellants — Hy. S, L. Polak S Co. 

Solicitors for Kespondents — T. L. irifson tC Co. 

[G. No, 3.] 
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\(Frorti Madras) 

30th July 1947 

Lord Simonds, Mr. M. E. Jayakar and 

Sir John Beaumont 

Vathyam Balarama Sastri — Appellant v. 
Vavilala Yasudeva Basiri — ^Respondent. 

Privy Council Appeal No. 32 of 1946. 

(a) Contract Act (1872), Ss. 2 (d) and 25—Com¬ 
promise—Consideration. 

Where a suit is brought on tbo basis of a compromise 
between the parties for the settlement of outstanding 
disputes in relation to the estate of deceased, the ques¬ 
tion whether any consideration moved from the plain- 
tiS to support the agreement of compromise depends 
upon whether the plaintiff had a hona fide claim to 
the property which was the subject of the agreement of 
compromise. [Para 5] 

(b) CivU P. C. (1908), S. 107 — Appreciation of 
evidence by appellate Court. 

An appellate tribunal is justified in reversing the 
decision on questions of fact by the trial Judge who bad 
the advantage of seeing and hearing the witnesses, if 
there is no evidence and justification for the findings of 
the trial Judge. [Para 6] 

Annotation ; (’44-Com.) CivU P. C., S. 107, N 14. 

Sir Herbert Cunliffe and P. V. Suhba Roxo —- 

for Appellant. 

S. P, Kkambatta and R. Parikh — for Respondent. 

Lord Simonds. — This appeal from a judg¬ 
ment and decree of the High Court of Judi¬ 


cature at Madras, which reversed a judgment 
and decree of the Court of the Subordinate 
Judge of Guntur, raises a pure question of fact 
and it appears to their Lordships that the only 
matter for their consideration is whether the 
appellate tribunal was justified in reversing the 
judgment of the trial Judge who had had the 
advantage, denied to it, of seeing and hearing 
the witnesses. 

[2] The suit in which this appeal is brought 
was instituted by the present respondent, wffio 
claimed against the present appellant to be 
entitled to two-thirds of the cash standing to 
the credit of one Vathyam Verri Jauikamma, 
then lately deceased, at certain banks. This 
claim was based on an agreement made between 
the parties dated 7-3-1940, which in fact recorded a 
compromise arrived at between them for the 
settlement of outstanding disputes in relation to 
the estate of Janikamma. 

[3] The claim was resisted by the ai^pellant 
on the ground that the agreement was brought 
about hy fraud, misrepresentation, coercion or 
the undue influence of the appellant’s own 
natural father, Bhogappayya Sastri, and it was 
rejected by the Subordinate Judge on the ground 
that the agreement was without consideration 
and was brought about by the undue influence 
alleged. 

[ 4 ] So far as the plea of undue influence is 
concerned, their Lordships have searched the 
evidence in vain for anything which could 
justify the conclusion to which the Subordinate 
Judge came. Apart from the difficulty, a grave 
one indeed, which faces the appellant under 
S. 16, Contract Act, it appears to their Lordships 
that upon the facts the High Court was amply 
justified in holding that the appellant had not 
made out his case. 

[ 5 ] There remains the question whether any 
consideration moved from the respondent to 
support the agreement. This depends upon whe¬ 
ther the respondent had a hona ftde claim to 
the property which was the subject of the agree¬ 
ment of compromise. It is in their Lordships’ 
opinion clear that he had such a claim. The res- j 
pondent was a son of Ramalinga Dikshitulu, a 
brother of Janikamma, and therefore was her 
nephew. He had lived on terms of affection with 
her. The appellant had been adopted in 19i6 as 
the son of Janikamma and her husband who 
had died long before that date. The disputes be¬ 
tween him and Janikamma bad been serious. 
She had been born in a wealthy family and had 
a widow’s estate in her late husband’s property 
and she had saved substantial sums part of 
which she had invested. Here was room for con¬ 
troversy with the adopted son and that there 
was controversy is beyond doubt, he asserting 
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and she denying that the property waa hia. In 
April 1035 , sbe made a will in which she expres¬ 
sly asgerttd her right to certain money deposited 
in the Banks and other property and proceeded 
to dispose of it Under the will the respondent 
was an executor and a beneficiary. In addition 
to this on 23 - 1 - 1940 , Janikamma wrote two 
letters the one to the Andra Bank at Bandar, 
the other to the Kistna Co-operative Bank at 
Masulipatam, requesting that after her death all 
the fixed deposits standing in her name at the 
Bank in (jiiestion should be given over to her 
nephew, the respondent, with certain further 
directions in regard to the principal and interest 
during her lifetime which need not be stated. 
These letters were given to the respondent for 
him to take to the Banks but before he did so 
Janikamma died. Before the Subordinate Judge 
there was much discussion concerning these 
letters, their authenticity being challenged by 
the appellant, and that learned Judge found 
that they bad not in fact been written by 
Janikamma. The High Court came to a dif- 
ferent conclusion and, if it were necessary for 
their Lordships to determine this matter, they 
would find it difficult to uphold the finding of 
the Subordinate Judge notwithstanding that he 
saw and heard tho witnesses, for the rtasons 
that be gives appear inadequate to support the 
charge that the respondent had fabricated all 
or any part of tho letters. But it is not ueces- 
sary further to consider this matter, for. the 
issue being whether the respondent had a hona 
fide claim to the property in question, it is 
undeniable that bo had, apart from the letters, 
a claim under the will which could only be dis¬ 
placed by the appellant if the latter could show 
that the property belonged to him, not to 
Janikamma. That this was an honest claim, 
which would support the agreement of compro¬ 
mise, appears to be indisputable. B-it it is at 
this point, as the High Court have in their 
Lordships* opinion correctly held, that the 
learned Subordinate Judge fell into error. For 
he said {and their Lordships repeat a passage 
cited by the High Court): 

“She is said to have made four wills : evidently these 

were not meant to be operative. The provisions con^ 

tained in (that is the will in question) diOVr funda- 

mcntiilly from those in tho letters. Thus it is clear that 

Exhibit P was not meant to bo operative or 
enforoeablc.” 

Upon this the High Court observe that they nro 
quite unable to follow the argument and add 
that tho appellant’s counsel had rightly not 
claimed that there was any force in it. 

[6] There was then no justification for hold- 
ing as the learned trial Judge hold that the 
agreement was without consideration, and, this 
being so, their Lordships must conclude ’ that 


the High Court, though the questions raised in 
the case were substantially questions of fact, 
were well justified in reversing hia decision. For 
these reasons their Lordships will humbly advise 
His Majesty that this appeal should be dismissed. 
The appellant must pay the costs of the appeal. 

Appeal dismissed, 

vSolicitors for Appellant — Laviberi and White, 
Solicitor.^ for Respondent — n. L. Wilson <t Co. 
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(From Lahore : 32 A. I. E. 1945 Lah. 61) 

29th July 1947 

Lord Simonds, Mr. M. R. Jayakab and 

Sir John Beaumont 

Lachhman Das—Appellant v. Commissioner 
of Income-tax, Punjab. N. W. F. and Delhi 
Provinces, Lahore — Despondent. 

Privy Council Appeal No. 6-5 of 1916. 

Hindu law—Joint lamily property_Partner¬ 

ship —- Partnership between karta representing 
family and coparcener in respect of his separate 
property — Validiiy— Partnership Act (1932), S. 5. 

It is now firmly established that anindividualco* 

parcener, while remaining joint, can possess, enjoy and 

utilise, in any way ho likes, property which was his 
individual property, not acquired with the aid of or 
with any detrimtmt to tho joint family properly. It 
follows from this that to be able to utilise this property 
at bis will, he must be accorded tho freedom to enter 
into contractual relations with others, including his 
family, so long as it is represented in such transactions 
by a definite personality like its manager. In such a 
case he retains his share and interests in the property 
of the family, while he simultaneously enjoys the benefit 
of his separate property and the frnits of its investment. 
To be able to do this it is not necessary for him to 
separate himself from hU family. This must be depen¬ 
dent on other considerations, and the result of a 
separate act evincing a clear intention to break away 
from ihe family. In this view of the Hindu law it is 
clear that if a stranger can enter into partnership, with 
reference to his own property, with a joint family 
through its karta there is no sound reason to withhold 
such opportunity from a coparcener in respect of hia 
separate and individual property: 27 A. I. R. 1940 Pat. 
610. Divfinp.; 32 A. I. R. 1945 Lah. 61 :'219 I. C B98, 
Reversed. [Paras 16 and 17] 

^ The case of a partnership with a stranger cannot be 
distinguished on tho ground that the karta’s entering 
into a partnership on behalf of a joint Hindu family is 
in substance of the nature of an alienation, because the 
accoptanco of a stranger to the benefits of a partnership 
with tho joint family cannot bo regarded as an aliena¬ 
tion and. further a joint Hindu family can alienate an 
asset belonging to it to a member of tho family without 
causing a disruption of tho family : 29 A. I, R. 1942 

[Para 18] 

I bough in its nature a joint Hindu family may be 
fleeting and transitory, it has been regarded as capable 
of entering through tLo agency of its karta, into deal* 
ings with others; and the principle that a firm, not 
being recognised as a legal entity, cannot as pucb, 
enter into partnership with another firm as such, 
cannot be applicable to a joint Hindu family in trans- 
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actions where it acts through the aRency of its karta. 
Therefore, it cannot be said that a joint Hindu family 
being, by its nature, frequently changing entity no 
partnership could be formed with it : 26 A. I. R. 1939 
All. 341 (S. B ), Ecf. [Para 20] 

Cases referred :— 

1. (’34) 36 Bom. L. R. 976: 21 A. I. R. 1934 P. C. 
192 : 150 I. C. 802 (P. C.), Piohappa Chettiar v. 
Chokalingam Pillai. 

2. (’42) 69 I. A. 119 : 29 A. I. R. 1942 P. C. 57 : 
I. L. R (1943) All. 69: I. L. R. (1942) Ear. P. C 132: 
202 I. C. 483 (P C.)t Sunder Singh v. Commissionor of 
Income-tax United & Central Pro^’inces. 

3. (’40) 1940-8 I. T. R. 369 : 27 A. I. B. 1940 Pat. 
610 : 189 I. C. 262, Lokenath Pra.^d v. Commr. of 
Income-tax, B. & 0. 

4. (’39) 1939-7 I. T. R. 269 : 26 A. I. R. 1939 All. 
341: I. L. R (1939) All. 690: 182 1. C. 845 
(S. B.), Chaiidrika Prasad Ram Swarup v. Commr. of 
Income-tax. 

Sit Thomas Strangman and A. G. P. Pullan—ioi: 
Appellant. 

J. Millard Tucker — for Respondent. 

Mr. M. R. Jayakar. — This is au appeal 
under the provisions of S. 66A, Income-tas: Act, 
1922, from a judgment and decree of the High 
Court of Judicature at Lahore dated 8th April 
1944, delivered and passed on a reference made 
by the Income-tax Appellate Tribunal Punjab 
under S.66 (i), Income-tax Act, 1922 (Act ll [xi] 
of 1922), as subsequently amended, and herein¬ 
after referred to as “the Act." 

[2] The year of assessment concerned is 1938- 
1939. The question referred to the High Court by 
the Income tax Appellate Tribunal (hereinafter 
called the “tribunal”) was as follows: 

“Whether in the circumstances of this case, there 
could be a valid partnership between Lacbbman Das 
fts representing a Hindu undivided family on the one 
hand and Daulat Ram, a member of that undivided 
Hindu family in his individual capacity, on the 
other ?” 

This question was decided by the High Court 
in the negative—thereby reversing the decision 
of the Tribunal dated 8th September 1942. 

[3] A Hindu named Tulsi Earn had two sons, 
Obunilal and Lachhman Das (the appellant). 
Cbunilal had three sons and Lachhman Das had 
seven sons, two of whom were named Daulat 
Earn and Kanhaya Lai. Shortly beWe bis 
death in 1930 Tulsi Ram made a gift of Rs 30.0C0 
to Daulat Ram. Daulat Earn deposited this 
sum at interest with the firm of the joint family 
carried on by Cbunilal and Lachhman Das. 
The family was governed by the Mitakshar^ law. 

[ 4 ] In or about 1938, a partition took place 
between Cbunilal and his sons on the one hand 
and Lachhman Das and his sons on the other. 
Lachhman Das and his sons^ however, remained 
joint. Daulat Ram was repaid his deposit, which, 
with interest, had increased to Rs. 48,000, and 
this sum he invested in certain mills called the 
Indian Woollen Textile Mills. It is undisputed 


that this sum was his separate property. It has 
been found as a fact by the Tribunal and that 
question is not now before this Board that the 
mills were the property of a partnership consist¬ 
ing of the undivided family of Lucbhman Das 
and his sons of the one part and Daulat Ram 
in his individual capacity of the other part. 

[ 5 ] In the assessment for the year 1938-193'.-^ 
on the appellant the question arose whether for 
the purposes of such assessment the mills could 
be held to belong to the joint family of the 
appellant and his sous or to a partnership con¬ 
sisting of the joint family of the one part and 
Daulat Ram and Kanhaya Lai of the other. 
In bis assessment order dated nth July 1941, 
the Income-tax Officer, Amritsar, held that the 
mills belonged to the joint family and that the 
sum of Rs. 43,o0o should be treated as a loan by 
Daulat Ram to the family. The assessment was 
made accordingly. The appellant appealed 
against the order to the Appellate Assistant 
Commissioner of Income-tax, who, by the order 
dated Ist November 1941, upheld the order of 
the Income-Tax Officer. The-appellanfc thereupon 
appealed to the Tribunal against this order of 
the Appellate Income-tax Commissioner. The 
contention that Kanhaya Lai was a partner, 
which had been urged in the previous proceed¬ 
ings, w^as given up at the hearing. By its order 
of 8th September 1942, the Tribunal allowed the 
appeal, holding that the mills belonged to a 
partnership consisting as stated above. The 
Tribunal held that Daulat Ram received as 
aforesaid by a gift from his grandfather as early 
as 1929-1930 a sum of Rs. 30,000, which he at 
first invested in the joint family business and 
subsequently, when it had increased to rs. 48,000, 
he invested it in the mills. This investment has 
all along been treated by the Income-tax Depart¬ 
ment as the individual asset of Daulat Ram, 
and the interest earned on that amount from 
the business had been included in his separate 
assessment and had been allowed as such in the 
assessment of the mills for 1938-1939. The Tri¬ 
bunal went on to add that, iu view of this treat¬ 
ment of the capital as w^ell as the interest, they 
found it difficult to appreciate the conclusion 
of the income-tax authorities that DauIat Ram 
could not be deemed to have any separate inter¬ 
est in his individual capacity as a partner in 
the mills. There was no ei^idence whatever, they 
added, to show that either the capital or the 
interest was blended with the joint family pro¬ 
perty or its income or merged in one general 
account. On the other hand, it is common ground 
that in the account of the mills the investments 
of the family and the interest derived on their 
capital were systematically discriminated from 
those belonging to Daulat Ram, 
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[6j The Tribunal tbeu referred to certain 
authorities and diatinguiebed some of them from 
the case before them, bolding, in the result, that 
the mills belonged to a partnership consisting 
of the joint family of the one part and Daulat 
Ram, in his individual capacity, of the other 
part, and that it was competent for a member 
of a joint Hindu family to contract in his own 
individual capacity with the family as a matter 
of partnership and to maintain a separate 
interest for himself in that concern. For these 
reasons, they reversed the decision of the Appel- 
late Assistant Commissioner and allowed the 
appeal. 

i7] Application was made by the respondent 
for a reference to the High Court. In that 
application, it was stated that the following 
'Questions of law arose : 

“(l)Can there bo a partnership within the meaning 
^'f S. 2 (CB), Incoinc‘tas Act, 1922, between a Hindu 
undivided family as such on the one part and one of its 
undivided members in bis individual capacity on the 
Other part? (2j Even if such a partnership was permis" 
•ible in law, is there any t-vidence on record in this case 
to show tbo existence of such a partnership between the 
Hindu undivided family of Messrs. Lachbman Das and 
Sons (including Daulat Ram) as represented by its 
Kai'ta Lachbman Das on the one part and Daulat Ram 
on the other part ?*’ 

[8] The form of the second question suggested 
that for the purposes of the partnership the 
Hindu undivided family concerned was repre¬ 
sented by its Karta Lachbman Das. It appears 
that when so stated, the question w'as subjected 
to a slight variation from the form in which it 
was adumbrated before the income-tax autho¬ 
rities. 

L9J The Tribunal drew up a statement of the 
case and referred it to the High Court. The case 
set out the facts stated above and added that 
the accounts of the business showed that a two- 
annas share of the profits had been allocated to 
Daulat Ram; there was no written instrument 
of partnership, but it had been shown before the 
Tribunal that a certificate of registration of the 
firm was granted by the Registrar of Firms 
under the Income-tax Act on 2 Dd March 1938. 
The case further stated that the suggestion that 
Daulat Ram was simply a creditor of the mills 
in his individual capacity was negatived by the 
fact that, as stated above, a portion of the profit 
had been allocated to him in accordance with 
his alleged share in the firm. 

[lO] The Tribunal proceeded to say that they 
accepted as a fact and there was evidence to 
show that Daulat Ram was interested in his 
own right in the concern, having contracted ex¬ 
pressly in his private capacity and having taken 
care not to merge his interest in that of the 
joint family of which ho was a member. Conse- 
(juently, the Tribunal held, there could bo no 


legal objection to a valid partnership existing 
between the Hindu undivided family and one 
of its members. 

[Ill Out of the two questions mentioned 
above, the Tribunal regarded the second ques- 
tion as one of fact, and as it had been decided 
by the Tribunal as a fact, they declined to refer 
that question to the High Court. As to the first 
question, the Tribunal, with the consent of both 
sides, framed it in the form mentioned at the 
commencement of this judgment. 

[12] The refg:ence came on for hearing before 
Din Mohammad and Sale JJ., of the Lahore 
High Court, on 18th April 1914, and on the same 
day the judgment of the High Court was deli¬ 
vered. answering the question in the negative 
and thus reversing the decision of the Tribunal. 

[13] Before their Lordships objection was 
taken to the form of the question as set out 
above on the ground that in the previous pro¬ 
ceedings before the Income-tax authorities the 
partnership relied upon was between the mem. 
bera of the Hindu family as such on the one 
hand and Daulat Ram, in his individual capa. 
city, on the other. Their Lordships, however, 
must accept the question as stated in the case 
presented for their consideration, whatever its 
previous form might have been. Their Lord- 
ships are, therefore, concerned in this case only 
with the validity of a partnership between the 
Karta of the family representing it on the one 
hand and a member of that family in his in¬ 
dividual capacity on the other. It is unnecessary 
to consider in this caso the question relating to 
the validity of a partnership between a Hindu 
undivided family as such of the one part and 
one of its undivided members in his individual 
capacity of the other. With reference to the 
latter kind of partnership, there seems to be 
some authority favouring the view that such a 
partnership cannot exist under the rules of 
Hindu law, but their Lordships do not propose 
to deal with that question in this case. 

[14] The argument before their Lordships on 
behalf of the appellant is as follows; (l) It 
cannot be doubted that a coparcener in a joint 
and undivided Hindu family can enter into con¬ 
tractual relationships with the members of that 
family while remaining joint with them; and 
(2) if so, partnership being in its nature a con- 
traotual relationship, there should be, on general 
principles of Hindu law, no objection to the 
validity of such a transaction. This argument 
was reinforced by another that the rules of 
Hindu law permit the formation of a partner¬ 
ship between the managing member of a Hindu 
joint family on the one hand and a stranger on 
the other. In such a case, it is argued, the family 
as a unit does not become a partner, and con- 
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sequenfcly the objections to the formation of such 
a partnership due to the fleeting and changeable 
nature of a joint Hindu family do not arise; 
such of its members as in fact enter into con. 
tractual relations with the stranger alone become 
imrtners, and the partnership would be governed 
by the Partnership Act. 

[15] Authority for this proposition, it would 
appear, was to be found in Mayne’s Hindu Law, 
Edn. 9, page 398, and in a decision of this Board, 
36 Bom. L, B. 976,^ where this passage from 
Mayne was approved and relied upon. The 
Tribunal relied upon Mayne’s authority but the 
High Court distinguished it on the ground that 
Daulat Ram, though he might have made a con¬ 
tribution in his individual capacity from his 
separate funds, could not be regarded as a 
stranger so long as he continued his connection 
with his undivided family in the capacity of a 
coparcener. The term “stranger,” the High 
Court said, implies an idea of being foreign or 
alien to the family, and this description cannot 
fit in with a coparcener of the same family *'so 
long as he is a composite member thereof.” * 

[16] After careful consideration, their Lord- 
ships cannot accept this view and on general 
principles they cannot find any sound reason to 
distinguish the case of a stranger from that of a 
coparcener who puts into the partnership what 
is admittedly his separate property held in his 
individual capacity and unconnected with the 
family funds. Whatever the view of a Hindu 
joint family and its property might have been 
at the early stages of its development, their 

I Lordships think that it is now firmly established 
;hat an individual coparcener, while remaining 
oint, can possess, enjoy and utilise, in any way 
le likes, property which was his individual pro- 
pecty, not acquired with the aid of or with any 
detriment to the joint family property. It follows 
from this that to be able to utilise this property 
at his will, he must be accorded the freedom 
to enter into contractual relations with others, 
including his family, so long as it is represented 
in such transactions by a definite personality like 
its manager. In such a case he retains his share 
and interests in the property of the family, while 
he Bimultaneously enjoys the benefit of his sepa- 
rate property and the fruits of its investment. 
To be able to do this, it is not necessary for him 
to separate himself.from his family. This must 
be dependent on other considerations, and the 
result of a separate act evincing a clear inten¬ 
tion to break away from the family. The error 
of the Income tax Officer lay in his view that, 
before such a contractual relationship can validly 
come into existence, the “natural family rela- 
tionship must be brought to an end.” This 
erroneous view appears to have coloured his and 


the subsequent decisions of the Income-tax 
authorities. 

[17] In this view of the Hindu law, it is clear, 
that if a stranger can enter into partnership,] 
with reference to his own property, with a jointj 
Hindu family through its Karta, there is no, 
sound reason in their Lordships’ view to with¬ 
hold such opportunity from a coparcener in res- 
X^ect of his separate and individual property. 

[16] For the respondent, it was argued that 
the case of a partnership with a stranger can 
be distinguished on the ground that the Karta’s 
entering into a partnership on behalf of a joint 
Hindu family is in substance of the nature of 
an alienation, in so far as it permits the person 
accepted into partnership to participate in the 
fruits of the family partnership and to that 
extent it causes a loss or detriment to the 
family, much in the same way as if the Karta 
had made a 2 > f'o tanto alienation of the family 
property. On this basis, it is argued, that, on 
general principles of Hindu law, an alienation 
may be permitted, in certain events, in favour 
of a stranger, but not in favour of a coimrcener; 
the two cases are therefore distinguishable. 
Dealing with this argument, their Lordships 
find the analogy remote and fantastic between 
an alienation of the family property and an 
acceptance of a stranger to the benefits of a 
‘partnership with it. In no sense can such accept¬ 
ance be regarded as an alienation; and, further, 
even if it could be so regarded, it is now estab¬ 
lished by several rulings, including one of this 
Board (see 69 i. A, 119) that a joint Hindu 
family can alienate an asset belonging to it to a 
member of the family without causing a disrup¬ 
tion of the family. This case also throws a side¬ 
light upon the question at issue in this appeal 
in so far as it holds that there is nothiug to pro¬ 
hibit members of an undivided Hindu family 
from entering into a partnership in respect of a 
portion of the joint property which they have 
partitioned among themselves. 

[19] On the respondent’s behalf, their Lord- 
ships’ attention was invited to a case (1940) 8 
I. T. R. 369,^ but the facts of that case are clearly 
distinguishable. The partnership there (as the 
judgment of the High Court in that case states) 
was formed between the same individual acting, 
on the one hand, as the Karta of the joint Hindu 
family and, on the other, as a partner in his 
individual capacity. He came to occupy, in the 
same transaction, two different capacities: one 
as representing the interests of the family and 
the other as representing his private interests. 
These two capacities might in certain conceivable 
circumstances be in conflict. The partnership in 
that case was therefore rightly disallowed. 

[20] In conclusion, it was argued for the res- 
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pondent that a joint Hindu family being, by its 
nature a frequently changing entity no partner- 
ship could be formed with it. This objection, if 
valid, would be equally operative against a part¬ 
nership of the family with a stranger, which the 
authorities j>rove, and it is practically conceded 
m this case, can ho validly formed. But, apart 
from this answer, it may bo pointed out that 
though in its nature a joint Hindu fami'y may 
be fleeting and transitory, it has been regarded 
as capable of enrorieg, through the agency of its 
kaita, into dealings with others. Without ac- 
cepting tJ )0 view ot some eminent Hindu Judges 
that a Hindu joint family i?, in its true nature, 

a corporation capable of a continuous exi&tenco 

in spite of fleeting changes in its constitution, it 
13 enough to state that for tfie purpose of such a 
transaction etfected through the medium of its 
karta, it has been, for a long timo past, regarded 
as an entity capable of being represented by its 
manager. The class of cases, of which the ruling 
(1939) 7 I. T. R. SiC9‘^ is an illustration, went on a 
different principle, namely, that a firm, not 
being recognised as a legal entity, cannot as 
sucii enter into partnership with another firm as 
such. That principle cannot be ai>plicable to a 
Ijoint Hindu family in transactions where it acts 
through the agf-ncy of its karta. 

[•21] For all tiiesG reasons their Lordships’ 
answci is in the aflirmative to the question 
which is before them. The appeal will therefore 
be allowed, the decisiim of the High Court 

reversed and that of the Tiilmral restored,Ixrid 

the case will be referred liack to the Income tax 
authority concerned to be dealt with in tbc light 
of their Lordships’answer. The respondent will 
pay the costs of the npjiollant here and of tho 
proceedings in India. Their Lordships will 
humbly advise His Majesty accordingly. 

Appeal afloived. 

Solicitors for Appellant — Dowjlns Grant d Dold. 
Sclifitors for Respondent—Solici/or, India Officr. 
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Privy Council Appeal No. H of 19i6. 

• (q Civil P. C. (1908), Preamble, Ss. 2 (2) 96 
and 115 - Order under S. 19, Madras Ag, cul- 
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Where a legal right is in dispute and the oridinary 
Couris of the country are Beiz»^d of such dispute, the 
Courts ore governed by the ordinary rules ot procedure 
applicable thereto and an appeal lies if authorised by 
.such rule?, notwithstanding that the legal right claimed 
arises under a special statute which does not in terms 
confer a right of appeal: 3 A. I. R. 1916 P. C, 21 and 
23. A. I. R. 1936 P. C. 93, Rel. on; 40 Cul. 21 (P. C) 
Dis'ing.-, I. L. R. (1941) Mad. 261 : 28 A. I. R 1941 
Miul. 2;>3;198 I. C. 700 (E.Ji.). OVERRULED.[Para 7 ] 

After a preliminary and a 6 nal decree were passed in 
a mortgage suitthejudgment-debtormado anapplication 
in tbc suit under S. 19, Madras Agriculturi.-td’ Belief 
Act to the Court which passed the decrees asking that 
the decrees be amended in accordance with the provi¬ 
sions of the Act and that the debt might be declared 
to have been wholly di.=cbarged. The Court by its order 
dismissed the application on the ground that the judg¬ 
ment-debtor was not an agriculturist : 

Held that the order was not made in esccution pro¬ 
ceedings but was made in a suit and amounted to a 
decree within the meaning of S. 2 (2), Civil P. C. and 
bonce as appeal lay against such order under S. 96, 
Civil P. C. ibougb S. 19. Agriculturists’ Relief Act did 
not confer a right of appeal from such order, the High 
Court could not cnhrtain revision petition against it 
under S. 115, Civil P. C. [Para 8 ] 

Annotation: (’44-Com.) C. P. C., Pre. N. 2. Pt. 9. 

i{b) Civil P. C. (1908). Ss. 2 (2) and 47—“Relating 
to the execution, discharge or satisfaction of the 
decree’’ — Decree in mortgage suit and execution 
proceedings — Application by judgment-debtor 
Under Ss, 8, 19 and 20p Madras Agriculturists^ 
Relief Act (4 [IVJ of 1938) — Order of Court _ 
Appeal against. 

After exfcution proceedings were taken out tocnforcc 
the final decree in a mortgage suit and properties were 
advertised for sale, the judgment-debtor made an appli- 
CHtion under Ss. 8 , 19 and 20, Madras Agriculturists’ 
Relief Act praHng that the execution proofedings and 
tbc auction sale then ponding be stayed until tbedis* 
posal of tho (juestion of the liability of the judgment- 
debtor under S. 19 and for a declaration that the debt 
was wholly discharged under S. 8 . The CJourt by its 
order dismissed the application summarily on the 
ground that tho judgment-debtor was not an agricul¬ 
turist : 

Held that the order related to the execution, dis¬ 
charge or sarisfaction of the decree within the meaning 
of S. i/7 and an appeal lay under S. 96, [Para 8 ] 

Annotation: (’M-Com.) C. P. C., S. 47, Ns. 28, 84 
and 86 , 

(c) Madras Agriculturists* Relief Act (4 [IV] of 
1938), S. 3 (ii), Proviso (D) — ‘‘Agriculturist” — 
Meaning of — Estate belonging to zemindar but 
charged with obligation to maintain charity. 

A compromise arrived at in a suit between tho 
mother of the late zamindar as plaintifl and his widow 
as defendant was as follows : “The plaintiff shall, for 
the perfornianco of anyuidayiam etc., in the Chatram 
which fiho is running at Ramuad, enjoy the four villages 
and fchall puy full tax for the Nan ja and Pt 4 nja lands 

of the siiid four village?.'Lhe plaintiff slmll enjoy 

as she pleases all tho properties got by her under Ibis 
Rflrin(i 7 jm and all other properties remaining in her 
po-scssion. For the monthly private and personal ex¬ 
penses of the plainiiff, she shall enjoy the six sivft- 
thettu pangus.” : 

livid that the more nninral moaning to ascribe to the 
language used was ibat the four villages were to belong 
to tho plaintiff but charged with Ibo obligation of 
maintaining tho charity which she had ibereiofore 
carried on, Tho words were not apt to impose a duty 
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upon the plaintiff of devoting to charity tho whole of 
the income of the villages however much it might 
exceed the requirements of charity in fact maintained 
by her. Hence it could not be said from the terms of 
the document that the four villages were wholly dedi. 
cated to charity and that the plaintiff bad no beneficial 
interest in them. She could not therefore be held to be 
an agriculturist within the Act. [Paras 15 and 19] 

Cases referred : — 

1. (’41) I. L. R. (1941) Mad. 261 : 28 A. I. R. 1941 
Mad. 235 : 198 I. C. 760 (F. B.), Nagappa Chettiar v. 
Annapoorani Aohi. 

2. (’12) 40 Cal. 21 : 39 I. A. 197 : 16 I. C. 188 (P. C.), 
Rangoon Botatoung Co., Ltd. v. The Collector, 
Rangoon. 

3. (’16) 43 I. A. 192 : 3 A. I. R. 1916 P. C, 21 : 39 
Mad. 617 : 35 I. C. 902 (P. C.), Secretary of State v. 
Cbelikani Rama Rao. 

4. (’36) 63 I. A. 180 ; 23 A. I. R. 1936 P. C. 93 : 17 
Lah. 146 : 161 I. C. 529 (l\ C.), Hem Singh v. Basant 
Das. 

C. S. Eeiucaslle and P. Snbba Roio 

— for Appellants. 

Cyril King and P, K, Handoo — for Respondent. 

Lord Simonds. — These are consolidated 
appeals by special leave from two orders of the 
High Court of Madras, both dated 27-1-1942, the 
first setting aside in appeal an order of the Sub¬ 
ordinate Judge of Ramnad at Madura dated 
25-7-1938 and the second setting aside in revision 
an order of the same Subordinate Judge made on 
fi-2-1939. 

[ 2 ] The substantial question for decision in 
these appeals is whether the respondent is an 
agriculturist within the meaning of the Madras 
Agriculturists* Relief Act (4 [iv] of l938) herein- 
after referred to as “the Act.” But the appellant 
has argued as a preliminary point that, assum¬ 
ing the respondent to be an agriculturist within 
the meaning of the Act, the orders of the High 
Court which are under appeal w'ere incompetent 
and that this appeal should succeed on that 
ground. It will be convenient to deal with this 
point first. 

[3] The facts relevant to the determination of 
this question are these : 

[4] On 15 9-1925, a final decree was passed in 
a mortgage suit, which was original Suit no. 5 
of 1921 on the file of the Subordinate Judge of 
Ramnad at Madura, in favour of the appellants 
or their predecessdrs-in-title against the predeces- 
sor in title of the respondent. For convenience, 
the parties interested from time to time in the 
mortgage decree will in this part of this judg¬ 
ment be referred to as the “decree-holders’* and 
the person interested in the equity of redemption 
as the “judgment-debtor.** Execution proceeding 
NO. 79 of 1933 was taken out to enforce the final 
decree and certain of the mortgage properties 
were advertised for sale, but before a sale bad 
been effected the Act was passed in March 1938, 
On 8-7-1938, the judgment-debtor made execution 
application No. 237 of 1938 to the said Subordinate 


Judge, which was instituted E. A. no. 237 of 1988 
in E. P. NO. 79 of 1933 in o. S. No. 5 of 1921. and 
was expressed to be made under Ss. 20, 19 and ti 
of the Act, and ss. 47 and 151. Civil P. C. The 
relief prayed w^asthat the execution proceedings in 
E. P. No. 79 of 1933 and the auction sale then 
pending be stayed until the disposal of the ques¬ 
tion of the extent of liability of the petitioner 
for the debt under S. 19 of the Act and a decla¬ 
ration that the debt was wholly discharged under 
S. 8 of the Act. In order to appreciate the nature 
of this relief it is necessary to notice that under 
S. 8 of the Act the debts of an agriculturist can 
be scaled down. Under s. 19 it is provided, so 
far as material for the present purpose, that 
where a Court has passed a decree for the repay¬ 
ment of a debt it shall, on the application of any 
judgment-debtor who is an agriculturist, apply 
the provisions of the Act to such decree and 
shall, notwithstanding anything contained in the 
Code of Civil Procedure, 1908, amend the decree 
accordingly, or enter satisfaction as the case 
may be. Section 20 provides that every Court 
executing a decree passed against a person en¬ 
titled to the benefits of the Act shall, on appli- 
cation, stay the proceedings until the Court 
which passed the decree has passed orders on 
an application made or to be made under S. 19, 
but a proviso to the section enacts that where 
within CO days after an application for stay has 
been granted the judgment-debtor does not apply 
to the Court which passed the decree for relief 
under s. 19, the decree shall be executed as it 
stands. 

[5] On 25-7-1938, Execution Application No. 237 
of 1938 came before the Subordinate Judge who 
dismissed it summarily on the ground that the 
judgment-debtor was not an agriculturist From 
that order an appeal was brought to the High 
Court of Madras and that Court directed the 
learned Subordinate Judge to submit a finding 
whether the judgment-debtor was an agricul¬ 
turist and, if so, to W'hat relief be was entitled 
under the Act. On the matter coming again 
before the Subordinate Judge on remand he 
beard evidence and delivered a detailed judg¬ 
ment on 9-2-1939. He found that the judgment- 
debtor w’as not an agriculturist wdthin the 
meaning of the Act and was not entitled to any 
scaling down of the debt under the Act. Mean¬ 
while, namely, on 3 8-1938, the judgment-debtor 
bad made an independent application, i. A. No. 
361 of 1938 in o. S. NO. 5 of 1921 to the said Sub¬ 
ordinate Judge asking that the preliminary and 
final decrees in the said mortgage suit be amend¬ 
ed in accordance with the provisions of the Act 
and that the debt might be declared to have 
been wholly discharged. On 9-2-1939. after re¬ 
cording hia finding in E. A. No. 237 of 1938 the 
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fearnecl Judge passed an order dismissing l. A. 
No. r:ci of 19:38, in view of hia finding in E. A. 
NO. 2H7 of 1938. The I’easoDS for making this 
lurther application I. A. no. 3G1 of 1938 are not 
disclosed by the record but, presumably, the ad- 
visei’s of the judgment-debtor thought that it 
might be held that two applications to the Court 
were necessary, one under 3. 19 to the Court 
which passed the decree, and another under 
s, 20 to the Court executing the decree, as would 
bo the case if the two Courts were different. The 
danger of limitation running under the proviso 
to S. 20 had to be considered. But, as in the pre¬ 
sent case the two Courts were the same, and it 
13 clear that both the Subordinate Judge and the 
High Court in considering whether the judgment- 
debtor was an agriculturist within the meaning 
of the Act were treating execution application 
No. 237 of 1938 as properly raising questions 
under ss. 8 and 19 of the Act as well as under 
s. 20, Application no. 3gi of 1938 appears to have 
been redundant. 

[G] The judgment-debtor presented an appeal 
from the order of 9-2-1930, made in l. A. no. 3G1 of 
1938, and that appeal came before the High 
Court of Madras at the same time as the appeal 
from the order of 25-7-1038 on its restoration with 
the findings of the Subordinate Judge on the 
matters remanded. But when the two appeals 
came before the High Court that Court was faced 
with a judgment of a Full Bench of the Court 
delivered in i. L. R. (19-U) Wad. 2G1^ in which 
it had been held that no appeal lay from an 
order passed under s. 19 of the Act. The High 
Court held that in view of this decision the 
appeal against the order of 9th February 1939, 
which had been made under S. 19 of the Act, was 
incompetent; but they had acceded to an appli¬ 
cation of the judgment debtor to bo allowed to 
convert his appeal into a civil revision appli¬ 
cation and, holding that the Subordinate Judge 
had been guilty of material irregularity within 
the meaning of S. 115, Civil P. 0.. they set aside 
his order of 0th February 1939, in revision. The 
Court nevertheless dealt with the appeal against 
the order of 25th July 1938, as an appeal, and 
directed that the order of the Subordinate Judge 
of 2oth July 1933. made in E. A. No. 237 of 1938, 
be set aside and tho application remanded, and 
directed the Subordinate Judge to restore the 
said application to its original number in the 
register, and to proceed to dispose of it accord¬ 
ing to law and in the light of the observations 
and directions contained in tho judgment of the 
High Court. As the High Court, as hereinafter 
noticed, had expressed the view that the judg- 
nient-debtor had proved that he was an agricul- 
turiet within the meaning of tho Act, these 
directions involved that the Subordinate Judge 


would deal with the execution proceeding before 
him under S3. 8 and 19 of the Act. 

[7] Before considering the propriety and vali¬ 
dity of the orders made by the High Court in 
tho two appeals presented to them it is neces- 
sary, in the first place, to determine whether the 
decision of the Full Bench was right. The facts 
in the case before the Pull Bench can be distin¬ 
guished on the ground that in that case there 
were no proceedings in execution of the decree 
such as exist in the present case, but the Court 
expressed the view that the existence of execu¬ 
tion proceedings would not make any difference. 
The view taken by the Full Bench was that 8.19 
of the Act conferred a particular right upon a 
judgment-debtor and that, as the Act conferred 
no right of appeal from an order of the Court 
made under the section, no appeal was com¬ 
petent. The Court relied to some extent on the 
decision of this Board in 40 Cal. 21 .^ That case, 
however, has been explained in later decisions 
of the Board as depending on the fact that the 
proceedings were from beginning to end osten¬ 
sibly and actually arbitration proceedings. Their 
Lordships are not in agreement with the view of 
the Full Bench of the High Court of Madras. 
The true rule is that where a legal right is in 
dispute and the ordinary Courts of the country 
are seized of such dispute the Courts are governed 
by the ordinary rules of procedure applicable 
thereto and an appeal lies, if authorised by such 
rules, notwithstanding that the legal right claimed 
arises under a special statute which does not in 
terms confer a right of appeal; scs 43 l. A. 192® 
and 63 I. A. ISO."' 

[8] Tho question therefore to be considered in 
the present case is whether a right of appeal 
from the orders in question was conferred by the 
Civil Procedure Code. The order of 9th February 
1939 was not made in execution proceedings bub 
it was made in a suit and, in their Lordships’ 
opinion, it amounted to the formal expression of 
an adjudication which so far ns regards the 
Court expressing it, conclusively determined the 
rights of the parties with regard to one of the 
matters in controversy in the suit, namely, 
whether the judgment-debtor was an agriculturist 
and entitled therefore to have his debt discharged 
or reduced under tho Act. In their Lordships’ 
opinion the order was a decree within tho mean¬ 
ing of s. 2 (2), Civil P. G., and an appeal lay 
under S. 96 of the Code. That being so, the High 
Court w'os wrong in entertaining an application 
in revision, since under S. 115 of the Code there 
is no jurisdiction in revision where an appeal 
lies. The order of the High Court setting aside 
the order of the Subordinate Judge of 9th Febru¬ 
ary 1999, will have to be set aside, but this is 
not of any practical consequence since the applica- 
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tion on which fche order was made was redundant. 
The appeal against the order of 25th July 1933 
was rightly entertained. That order related to 
the execution, discharge or satisfaction of a decree 
within the meaning of S. 47 of the Code and 
an appeal therefore lay under S. 96. 

[9] The procedural questions having been thus 
disposed of upon the footing that an appeal lay 
against the order of 25th July 1938, it remains 
for their Lordships to consider the case on its 
merits. The single issue is whether the respon- 
dent has established that he is an agriculturist 
within the meaning of the Madras Agriculturists’ 
Relief Act, (4 [IV] of 1938) and as such entitled 
to debt relief. And this question may now further 
be narrowed down, since other matters of dis¬ 
pute are no longer raised, by saying that the 
only controversy is whether the respondent was 
at the relevant time within proviso (D) to S. 3 
Hi) (a) oi the Act. This in turn will depend on 
whether the respondent had a beneficial interest 
in certain villages to vwhich reference will be 
made or whether those villages were wholly 
dedicated to charity. In the former event the 
respondent was not an agriculturist within the 
Act; in the latter event he was. 

[10] In the consideration of this question, their 
Lordships think it right to have regard not only 
CO the materials which were before the Subordi¬ 
nate Judge but also to the documents which 
were properly admitted in evidence by the High 
Court. That Court in allowing the appeal from 
the Subordinate Judge was no doubt influenced 
by such documents and they are in fact of sub¬ 
stantial importance in considering the merits of 
the case. 

[11] The relevance of this matter is apparent 
in the consideration of the documents the inter¬ 
pretation of which is all important in the deci¬ 
sion of this cash. A few words of introduction 
are necessary to their consideration. 

[12] It appears that in the year 1843 there was 
litigation in the Madias Adalat Court in regard 
to tbe succession to the Ramnad Zamindari after 
the death of the late zamindar between his 
widow ParvathavardhaniNachiar and his mother 
Muthu Veerayi Nachiar who set up rival claims 
to the estate, the latter being plaintiff in the suit 
and the former one of the defendants. This, suit 
was eventually compromised upon certain terms. 
The Subordinate Judge had before him a docu¬ 
ment which is described as a certified copy of 
the special vakalafc given,by one of the parties 
to her pleader to compromise the suit. This 
document embodied the terms of compromise 
and in the absence of better evidence was no 
doubt admissible in evidence. The learned Judge 
had also before him an unsigned document des¬ 
cribed as a draft compromise which, even if 


admissible, could be of little value. These docu¬ 
ments can now be disregarded, for their Lord- 
ships have (as the High Court had) the advantage 
of seeing the authentic razinama or deed of 
compromise which was signed by or on behalf of 
the parties. This document (which is Ex. W\V in 
the proceedings) after stating the parties and the 
nature of the proceedings sets out in full tbe 
terms of compromise. It provides by cl. 1 that 
defendant l shall not only enjoy throughout her 
lifetime the “Ramnad Zamin, etc., all plaint- 
mentioned properties as have now been carried 
to her but shall also adopt a son whom she may 
like as mentioned in the supplemental rejoinder” 
and that the son to be so adopted shall after her 
lifetime enjoy the said zamindari with all pro¬ 
perties from son to grandson and so on in suc¬ 
cession. Clause 2 provides for certain yearly 
payments to be made by defendant 1 to the 
plaintiff' out of the income of the zamindari, 
cl. 3 provides for certain other payments, cl 4 
for the enjoyment by the plaintiff of a certain 
bungalow, and cl. 5 for certain immaterial matters. 
Then come the material els. 6, 7 and 8 which are 
as follows : 

“6. The plaintiff shall, for the performance of anna- 
dhauam (free feeding), etc., in the chatram which she is 
running at Ramnad, for ever, enioy the villages of Siru- 
vayal, Manjakulam and Kadambur in the Cusba taluk 
of the said zamindari and the village of Kilapanai^ur 
in Chikkau taluk, in all four villages of the total estent 
of one thousand kalams viraiyadis (seed extent) as also 
the palace tope situate on the southeru bund of the 
Lakshmipuram tank in the Ramnad Fort area and 
shall pay full lax for tbe nanja and punja lands of the 
said four villages as in the case of dhar7}tasana7n 
(lands). 

7. Out of the net amisham (income) of the said 
zamindar during the administration of the Court of 
Wards and previous thereto, the amount invested in 
company, for interest and since drawn and deposited 
with tbe Collector, is Bs. 6,74,983. The documents 
relating to Rs. 3,37,491'8-0, out of this, shall be received 
by the plaintiff and tbe documents relating to the 
balance of Rs. 3,37,491 8*0 shall be received by defen¬ 
dant 1, through Court, by granting receipt. The plain¬ 
tiff shall enjoy as she pleases all the properties got by 
her under this razinama and all other properties 
remaining in her possession, 

8. For the manovarti melcfaUavu (the monthly private 

and persona! expenses) of tbe plaintiff, she shall enjoy 
the six sivuthettu pangus, belonging to the zamindari, 
in Darmasanam Kannivayal vil<age, Sivaganga zamin 
dari segaram, with powers of alienation such as gift, 
exchange, sale, etc,** / 

[13] There is nothing else in the razinama 
which appears to be relevant. 

[14] It is this document which tbe respondent 
adduces as conclusive evidence that the four 
villages in question were freely dedicated to 
charity, that neither the plaintiff in the 1843 
suit nor he, as claiming through her had any 
beneficial interest therein, with the consequence 
already stated that he established bis right to 
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'ho deemed an agriculturist within the Act. This is 
the contention which the High Court has upheld. 

[i5j Their Lordships cannot take the same 
view of the document. Jt must bo observed that 
the origin of the charity is not to bo found in it. 
That clear from the reference to the "chatram 
which she is running at Hamnad.” It cannot be 
infeiTc i that the four villages had at an earlier 
into been dedicated to charity. All that can be 
gleaned from the document is that the plaintiff 
was at that date carrying on the chatram, and 
!t was natural and proper that upon a division 

of the disputed zamindari such an appropriation 
sltould bo made to her as would enable her to 
continue to do so. It appears to their Lordships 
that, while the language used may not be free 
from ambiguity, the more natural meaning to 
'ascribe to it is that the four villages were to 
belong to the plaintiff but charged with the obli. 
gation of maintaining the charity which she had 
Itberetofore carried on. The words do nob appear 
'apt to impose a duty upon the plaintiff of 
'devoting to charity the whole of the income of 
;the Villages however much it might exceed the 
Ireqaircnu-nls of the charity in fact maintained 
by her. There is, no doubt, force in the observa. 
lion made by the High Court that, if a donor 
was making a gift of property burdened with 
the performance of a charity, one would expect 
to find that the charity was to be conducted 
according to a fixed dittam or standard of 
expenses after meeting which the surplus income 
was to be enjoyed by the donee. Init it appears 
to bo a sufficient answer to this point that the 
nature of the charity itsrdf supplied a sufficieut 
standard. The maintenance of a choultry for the 
feeding of travelling pilgrims would normally 
require a sum which varied from time to time 
and could not easily bo dolined in the terms of 
so many rupees a year no more and no loss. It 
appears to their Lordships in accordance both 
with the probabilities of the case and with the 
language of the document to conclude that, an 
estimate being made of the probable expenses of 
the charity and of the income of the villages, an 
appropriation was upon the division of the 
zamiudari made to the plaintiff which would 
enable her to carry on the charity but would 
leave her free to retain for her own use any 
surplus after that purpose bad been satisfied. 
The alternative view is one that would involve 
a cy-pres application of the surplus to some other 
charitable purpose in the event of the income 
exceeding the needs of the particular charity. In 
the circumstances of the case, there seems to be 
little justification for ascribing to the parties a 
general charitable intention which alone would 
justify such an application. 

[IG] To this conclusion their Lordships come 


upon a consideration of the document which is 
now more than a hundred years old, but it is 
desirable to make some observations upon other 
aspects of the case. 

[IT] The dispute being whether or not the 
respondent had a beneficial interest in the four 
villages, it is a strange course of events which 
leads to bis repudiation of the view normally 
favourable to him. For he denies such a benefit 
wdth a view to a different advantage. This 
places an opponent, w'ho would assert just that 
which the respondent might be expected to assert 
and would be in the best position to prove, in a 
position of peculiar difficulty. The exact nature 
of this charity has been discussed but not decided 
in other proceedings and it was said in Appeal 
No. 128 of 1022' in the course of a judgment in 
the High Court at Madras : 

“Unlo?i? and until it is found in n regular suit 
instituted b? soraeono iutsrosted in the Trust that the 
whole inc.>me is devoted to charity, the deorco in the 
present suit mu^t provide ibat the raainlcnanco should 
bo a charge on the surplus funds if any derived from 
these villages and the lower Court’s docreo must bo 
amended in so far as it directed a charge on the villages 
themselves." 

Tbo suit, in which this appeal has been 
brought, raises the precise question indicated in 
the cited judgment. It cannot but be regarded 
as unfortunate that the claim of the charity 
should now be vindicated by one whoso conduct 
has not been consistent with that claim. Their 
Lordships agree with the High Court that, if the 
terms of the razinama of 1347 wore unambiguous 
in favour of an entire dedication to charity, the 
diversion of any part of the income to other 
purposes by a trustee could be disregarded, but, 
holding as they do that the better construction 
of the deed is otherwise or that at the lowest 
there is an ambiguity, they cannot altogether 
ignore that the respondent who* now advances 
the claim has hitherto not been vigilant in 
asserting it but on the contrary, as the learned 
Subordinate Judge has pointed out, has acted as 
if ho had a beneficial interest in the surplus 
income. It must at least be said that for him it 
becomes difficult in his own interest to affirm 
what his previous conduct has denied. 

[13] It is, however, not only the conduct 
of the respondent himself which has been 
discussed in the Courts in India. The earlier 
history of the case between 1847 and the death 
of the respondent’s father in or about 1920 has 
also been investigated and different views have 
been taken as to the* inferences to be drawn 
from divers documents and transactions. Their 
Lordships have carefully considered these matters 
and it appears to them that they do not point 
decisively in favour of one view or the other. 

• See 12 A. I. R. 1926 Mad. 1230 at p. 1232 [Ed,], 
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There are no doubfe references which suggest 
dedication of the entire income to charity : these 
are exhaustively examined in the careful judg- 
ment of the High Court, But in almost every 
case the language used would be equally appro¬ 
priate, or at least not inappropriate, if the 
income was not wholly dedicated to, but only 
charged in favour of, charity, and it must not 
be forgotten that if in fact the whole income is 
at any time required for the charity, the two 
things are in effect the same. Nor would it be 
right to give much weight to expressions of 
doubtful import where the question now under 
consideration did not arise. One example out of 
many must suffice. In 1879 the question had 
arisen whether the charity was being properly 
maintained. A report appears to have been made 
by the Tahsildar of Ramnad Taluk. The Head 
Assistant Collector wrote a letter in regard to it 
and upon this letter the Vice-President of the 
District Board Madura wrote an endorsement 
which contained these words : 

“ . . . the present trustee M. Mathuduraiswami 
Tbevac seems to have been doing his best foe the 
choultry in spite of the several inconveniences caused 
him by Kolanda Nachiar, his aunt. He will however it 
is hoped repair the second portions of the building, as 
there seems to be a good balance in favour of the 
choultry.” 

This statement, assuming it to be admissible 
evidence against the respondent, is conclusive 
that there was a charity but it is of little 
significance upon the question whether after the 
needs of the charity have been satisfied the 
surplus belongs to him. 

[19] Their Lordships have thought it proper 
to refer to these matters, because, the High 
Court having taken a different view of the con¬ 
struction of the razinama, it would not be right 
to assume that it is free from ambiguity. But 
they do not find in the transactions or conduct 
of the parties whether more or less contempora¬ 
neous with the deed anything which would lead 
them to depart from the meaning which they 
themselves attach to it. They must conclude 
therefore that the respondent has not established 
that he is an agriculturist within the meaning of 
the Madras Act and as such entitled to relief. 
They will humbly advise His Majesty that this 
■appeal should be allowed and the decision of the 
Subordinate Judge of 25-7 1938, restored. The 
respondent must pay the appellants’ costs of this 
appeal and of the proceedings in the High Court. 

D.H. Appeal allowed^ 

Solicitors for Appellants Hy. S, L, Polak <& Co. 

Solicitors for Respondent — Douglas Grant <£ Bold, 
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Lords Simonds, Normand and 

MacDermott 


BisliQ)) Si)Ufh (deceased) — Appellant v. 
Malihnh Ali and another — Bespondents. 

Privy Council Appeal No, SO of 1916. 

Evidence Act (1872), S. 101—Compromise decree 
—Defendants to pay money by instalments—Pay¬ 
ment to be through Court — Default — Burden of 

proof. 

Where in a suit for cancellation of the sale deed and 
for possession, filed on default by the purchaser to pay 
the balance of the purchase money as agreed upon, a 
compromise decree was passed whereby the defendants 
agreed to pay the balance of the purchase money by in¬ 
stalments and in case of default of any one instalment 
the suit was to be decreed, and such default having 
been made the plaintiff applied for execution of the 
decree: 

Held, that it was for the defendants to prove that 
the fault was not theirs and that assuming that the 
obligation of the defendants was to pay “through 
Court” and that this meant that they must pay into 
the Imperial Bank having first obtained a proper 
voucher from the Court, yet it was still for the defen¬ 
dants to prove that they took all proper and reasonable 
steps to make such payment but nevertheless failed to 
do so. [Para 16] 

Held further, on facts, that the defendants did not 
prove that they did all that it was possible for them to 
do: 31 A.I.R. 1941 Lab. 470, REVERSED. [Para 16] 

C. S. Beivcastle, Phineas Quass and H. J. Uvirigar 

— for Appellant. 

Respondents Ex parte. 


Lord Simonds. —This is an appeal from the 
judgment of a Division Bench of the High 
Court of Judicature at Lahore reversing a judg¬ 
ment of the Single Bench of the same Court 
which had affirmed an order of the Subordinate 


Judge at Amritsar. 

[ 2 ] The appeal presents a somewhat unusual 
feature in that it is necessary for their Lord- 
shpis to determine an issue of fact without the 
advantage of a direct finding upon it by the 
Judge who saw and heard the witnesses. 


[3] The relevant facts appear to be as follows. 
In November 1935, B. Bishan Singh, the de¬ 
ceased appellant, now represented by his sons 
the present appellants, who will be referred to 
as “the decree-holder,” agreed to sell to the res¬ 
pondents certain parcels of land for the sum of 
E3.19,600. Under the sale deed which was dated 
10th January 1936, there was left unpaid the 
sum of R3. 11 , 600 , which was to be charged on 
the property and it was agreed that the whole 
sum with interest was to be paid off within 2^ 
years. It was not so paid off, and on 28 th Octo¬ 
ber 1939, there was a sum of about Rs. 13,000 
outstanding. On that date the decree-holder 
commenced proceedings in the Court of the 
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Subordinafe Judge, Amritsar, asking that a de¬ 
claratory decree should be passed cancelling the 
sale deed and for possession of the land iu 
(juestioD. 

[ j] These proceedings were compromised upon 
terms %vliicb it is necessary to state fully. The 
following statement was made by the respon¬ 
dents (tl c defendants in the suit) ; 

“Wo Lftve effected a comprrmi?e with the plainliS 
(the dfcrte bol(lcr) on these lerjns that the balanceof tbo 
-ale price ^i)l bo paid to liini by Instalments up to tho 
end cf 19-12. Ks. '6 CCO will be paid up to 16tb March 
1940. Ail instalmputa will be paid tbtouj.'h Court. Tho 
balHT ce will be paid every six inontlis, namely, the end 
of .lui'C and end of l)ecen)ber in (acli jear. Thenmount 
v/ill be paid in equal instalment?. In case of delault of 
payment of nny one of the inBlalD)ents the phintifi’.i 
suit will be decreed with costs, otherwise the parties 
will bear ibeir own costs.” 

The decrce-holder then made the following 
statement : 

“I have heard tbesfatementof Ihedcfendants. I agree 
to the coD>promiffe in accordance Ibertwilh. If I get 
a dfclnratory decree a? a result of default on the part of 
the dc'endanfs, I will return tbeiT money amounting to 
Us. 750U.” 

[5] In accordance with these statements a 
decree was, on 3lat January 1910, passed by the 
Subordinate Judge by which it was ordered that 
the defendants should pay to the plaintiff tho 
balance of the sale consideration in the instal¬ 
ments mentioned in the statements and it was 
further ordered “In default of any one of the 
instalments the plaintiff will be entitled to tho 
declaration in suit and possession of the pro¬ 
perty in suit.’' The last seven words of the pas¬ 
sage cited wore added at a later date by 

amendment but their J.ordsbii>s do not doubt 

that they were originally omitted by a slip and 
are to be regarded as having at all material 
times been included in the order. It is to be observ¬ 
ed tluit the order does not provide, as the respon¬ 
dents’ sfaienient bad that payment should bo 
“through Court,” but their Lordships will as. 
some that Ibis was the method of payment in- 
tended by the parties and that, if through no 
laultof theirs the respondents were in default in 
1 ajment through Court,” they would be en¬ 
titled to claim a period of grace. 

[6] The respondents duly paid the instalment 
due on 15th March im. The next instalment, 
which the parties have agreed was a sum of 
Ps. 15G7. was due by the end of June. It was 
not paid by the end of Juno. It is agreed that 
29th and SOth June were public holidays and it 
has been assumed (and their Lordships will 
piakt the same assumptii n) that the respondents 
would have fulfilkd their obligation if they Lad 
paid the instalment on ist July, They did not 
pay it on that day and on 6th July the decree- 
holder applied for exteution of the decree on 


A. 1. R, 

tho ground of default. On 22nd July lO'io, issues 
were framed as follows ; 

“{!) Did the judgment-debtor present the amount of 
instalment to the lank cn 1st July 1940, for payment ? 

(2) If issue 1 be disposed of in favour of the judg¬ 
ment-debtor, is the decree-holder still entitled to sueout 
execution of the decree 

(3) If issue 1 be disposed of against Ihe judgment- 
debtor, is be still entitled to pay the decretal amount by 
instalments ?” 

[7] Od 23rd August 1940, the day fixed for the 
hearing, the rtspondents did not appear and the 
proceedings were cx pane. Certain evidence 
was given on behalf of the decree-holder which, 
in view of the eubBetjuent couree of events, must 
be disregarded. The Subordinate Judge without 
nny specific finding on tho issues held that the 
instalment was not paid on 1st July 1940, and 
that default had taken place and made the 
order claimed by the decree.holder. 

[8] On 25th October 1940, on the reepondc-nts* 
application the Court set aside the order just 
stated on the payment of the decree-holder’s 
costs. 

[9] On 28 th November 1940, tho decree-holder 
renewed his application for execution of the 
decree. It was not until iTth January 1942, that 
this application was heard. Evidence was then 
led on both sides. The learned Subordinate 
Judge reframed the issues in the following 
terms : 

“(l)Whplher the judgment-debtors bavo committed 
breach of the terms of the decree ? 

(2) If so, can the delay on the part of tho judgment- 
dtitor.-? in depositing the amount be condoLCd ?” 

UOj Upon these issues he held that the res- 
ix)ndents bad cominitttd a breach when they 
failed to deposit on let July 1940, the instalment 
falling duo on 30tb June 1940, and that tho delay 
could not be condoned. 

[11] It will be seen that the learned Judge 
did not upon the rentwtd application direct his 
mind to the question which W'as formulated in 
Issue 1 as originally framed. Therefore their 
Lordships hAve not tho advautoge of his opinion 
upon ft matter which is of first importance, viz., 
whether in fact the respondents on Ist July 1940, 
presented the instalment to the bank ior pay- 
ment For, as already stated, if they had done 
so find the bank had refused payment, or, if 
through no fault of theirs the machinery for 
payment contemplatid by the parties bad other- 
wise broken down, it might w’oll be that their 
default could not bo regarded as a breach of 
their obligation. 

[12] From tho judgment of the Sulx)rdinatG 
Jurige the respondents appealed to the High 
Court of Judicature at Lahoie. The appeal was 
heard by the late Monroe J. who, on 16-12 1942, 
dismissed tho appeal That learned Judge dealt 
with the case in words which, though the evi- 
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deuce must be furthei* examined, their Lordships 
think it desirable to quote : 

“The judgoient-debtors attempted to show that it 
was not possible for them to make the deposit on Ist 
July : and produced evidence to show that they went 
to the bank on that day and that owing to a rush of 
work they were unable to make the deposit before clos¬ 
ing hours. It is clear that they did go to the bank and 
that they presented the wfirrant for the deposit to the 
Chief Cashier who initialled it : but I find nothing to 
support and I do not believe that the amount of the 
deposit was tendered during the banking hours. Two of 
the bank officials stated that when the Chief Cashier 
had initialled the warrant the money could not be re* 
fused. The learned Judge was right, in my opinion, in 
holding that there was a default. ’ 

It is clear from this passage that Monroe J. 
directed his mind to the material question of 
fact, and decided it against the respondents. 
Upon the second issue the learned Judge said 
that no ground for nob enforcing the clause had 
been shown. 

[13] From this decision the respondents ap¬ 
pealed to the Division Bench of the High Court, 
urging among other grounds of appeal that ii; 
should ha\e been held that the amount of the 
instalment was tendered to the bank on Isfc July 
and that tender of the amount was tantamount 
to a deposit and a compliance with the terms of 
the decree. 

[14] On 23-6-1044, the Division Bench allowed 
the appeal, setting aside the decision of the 
learned Single Judge and of the Subordinate 
Judge and dismissing the application for execu¬ 
tion. Din.Mohammad J. delivering a judgment, 
in which the Chief Justice conciuTed, said : “All 
that was possible for the judgment-debtors to do 
was done by them” and upon the basis of this 
statement, which he proceeded to elaborate, 
held that they were not responsible for any de¬ 
fault. 

[15] Their Lordships thus have before them 
no finding of fact upon the material issue by the 
learned Judge who heard the evidence and di¬ 
rectly opposite findings by the appellate Courts 
which did not. 

[16] In the consideration of the evidence it is 
important to bear in mind where the burden 
lies. The obligation was on the respondents to 
pay on ist July. They did not pay, and it is for 
them to prove that the fault was not theirs. Let 
it be assumed that the obligation was to pay 
“through Court” and that this meant that they 
must pay into the Imperial Bank at Amritsar 
having first obtained a proper voucher from the 
Court, yet it is still for them to prove that they 
took all proper and reasonable steps to make 
such payment but nevertheless failed to do so. 
Applying this test, their Lordships are of opinion 
that the judgment of Monroe J. is to be pre¬ 
ferred to that of the Division Bench. The pay¬ 


ment of a sum into the bank upon a given day 
was not a difficult operation. It may well have 
been that on that day there was a considerable 
press of business and there was some evidence 
by another customer that he could not present a 
deposit voucher though he tried to do so. It 
may be regarded too as in favour of the respon¬ 
dents that as early as £8th June they had ob- 
tained the necessary voucher from the Court to 
enable them to make the deposit. Nor is there 
evidence lacking that on 1st July they attended 
at the bank at about l-30 p. M. and that Abdul 
Ghani, one of the judgment-debtors, had an 
interview there with Babu Ghulam Rasul, a 
clerk in charge of the Correspondence Depart, 
ment, and with Lala Brij Lai, the Head Cashier, 
who appears to have put his signature to the 
deposit voucher to enable payment to be made. 
But it is just at this point where it might be ex¬ 
pected that proof of attempted payment would 
be given, that the evidence breaks down. It was 
Abdul Ghani who was said-to have had the 
money and to have been unable to pay it in. 
That he was in Court when the case was heard 
is certain. Yet he did not go into the witneas' 
box, but left it to the other respondent Mahbub 
Ali to give evidence, a task the latter willingly 
performed. But though he stated categorically 
“He (i. e., Babu Ghulam Rasul) sent us to the 
Head Cashier, who affixed his signature. But the 
bank’s business with the Government was closed 
after that and the amount could not be deposit¬ 
ed,” it appears from his cross-examination that 
he did nob go to the Head Cashier personally, 
but stayed outside the bank. His evidence is 
therefore worthless and from Abdul Ghani, 
who alone could speak to what happened after 
the Head Cashier had initialled the voucher, 
there is no evidence at all. In these circumstan¬ 
ces their Lordships cannot agree with the Divi¬ 
sion Bench that the respondents proved that they 
did all that it was possible for them to do. It is 
unnecessary to speculate why they did not do so. 

[17] The remaining question is whether the 
respondents, having made default in the per- 
formance of their obligation under the compro¬ 
mise decree and having failed to prove that it 
was through no fault of theirs, are yet entitled 
to relief. This is the question which is no doubt 
intended by the issue which asks whether the 
delay in depositing the instalment can be “con¬ 
doned.’* Uj>on this question their Lordships have 
not the advantage of the opinion of the Division 
Bench. But they see no reason for dissenting 
from that expressed by Monroe J. It does not 
appear to them that this is a case in which any 
equitable doctrine in regard to relief from for¬ 
feiture or penalty comes into play. They agree 
in thinking that the position was accurately 
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summarised by the learned Subordinate Judge 
when be said that in the event of default in 
payment “the parties were to be relegated to 
the status quo, i. e., the plaintiO' was to get back 
his land and the defendants to get back the 
money paid by them to the plaintiff.” 

[18] For the reasons above appearing their 
J.ordships will humbly advise His Majesty that 
this appeal should be allowed, the decree of the 
Division Bench of the High Court of 28.6-3044, 
set aside and that of the Single Bench of 15 12- 
3012, dismissing the appeal from the decree of the 
Subordinate Judge, Amritsar, of 80-1-1942, res¬ 
tored. The respondents must pay the costs of 
this appeal and of the appeal from the Single 
Bench to the Division Bench of the High Court. 

v.R. Appeal alloiced* 

Solicitors for Appellant — lly. S, L. Polalc S: Co. 

hc'^poiulcnl-? Jix parte. 

[C. N. 7.] 
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Lords Simonds, Oaksey and Morton of 
Henryton; Mr. M. E. Jayakar 
AND Sir John Beaumont 

Prem Sivyh Ilyavhi and another — Appel¬ 
lants V. Del) Sinyh Bishl and another — Bes- 
pondents. 

Privy Council Appeal No. 58 of 1944; Allahabad 
Appeal No. 24 of 1911. 

(a) Civil P. C. (1908), Ss. 96 and 107—Appreciation 
of evidence by appellate Court — Principle to be 
applied. 

Where a question of fact has been tried by a Judge, 
an appellate Court, which is disposed to come to a 
dificrent conclusion on the printed evidence, should not 
do so unless it is satisSed that any advantage enjoyed 
by the trial Judge by reason of having seen and beard 
the witnesses could not be sufiicient to explain or justify 
the trial Judge’s conclusion. Tho appellate Court may 
take the view that, without having seen or beard the 
witnesses, it is not in a position to come to any satis, 
factory conclusion on the printed evidence. The appel¬ 
late Court, either because tho reasons given by the trial 
Judge are not satisfactory, or because it unmistakably 
so appears from the evidence, may bo satisfied that he 
has not taken proper advantage of bis having seen and 
heard the witnesses, and tho matter will then become at 
large for the appellate Court : (1947) 1 All E. R. 682, 
Pel 071. [Pftra 7] 

Annotation. — (’44-Cora.) C. P. 0., S. 107. N. 14. 

Pb. 2. 

(b) Sale of Goods Act (1930), S. 36 (3)—Acknow¬ 
ledgment to buyer—What amounts to. 

A sold to B on IDth April 1931 certain quantity of 
wool which was in possession of C on the daio of sale. 
Subsequently C wrote a letter to B on 19th April 1931 
that he had no objection to B*s removing the wool from 

him at any time and that he would not be responsible 
for the same: 

^Seld, that C s letter was a plain acknowledgment by 
him that ho held the wool on behalf of B and there 


was delivery within the meaning of S. 36 (3), on 19th 
April 1931. [Paras 9 and 10] 

(c) Sale of Goods Act (1930), S. 19 — Passing of 
property in goods—Intention as to—Ascertainment 
of. 

A entered into a contract with B by which A sold 
certain quantity of wool to B. The terms of the con- 
tract recited that A was to give the wool in possession 
of J} within 5 days; that be had received certain 
amount from B by way of earnest money and was to 
receive the remaining amount when the wool was given 
in possession of B; that if the wool was not transferred 
to the possession of B within the time, or if B did not 
take it, 73 or was to have damages and lastly that if 
tho wool was found rotten in any way, B would have 
right to take out of it after making choice : 

Held, that their Lordships inclined to the view that 
it was a contract for the sale of ascertained goods ; that 
the parties intended the property in the goods to be 
transferred to the purchaser B on the signing of the 
contract and that the last condition amounted only to 
a \Yarranty given by A, tho existence whereof did not 
prevent the property from passing. [Para 7] 

Cnsc referred '.— 

1. (1947) 1 All E. R. 582, Watt v. Thomas. 

Sir Alfred Wort — for Appellants. 

C. S. Ben'castle, S. P. Khambatta and Phineas 
Quass — for Respondents. 

Lord Morton of Henryton. — This is an 

appeal from a judgment of the High Court of 
Judicature at Allahabad setting aside a judg¬ 
ment of the Subordinate Judge of Almora and 
dismissing with costs the suit of the appellants 
for the balance of the price of wool sold and 
delivered. 

[ 2 ] On 14th April 1931 a contract was entered 
into between appellant 1 and one Deb Singh, of 
part 1 and the respondents of part 2. The terms 
of the contract were as follows : 

“Wo (1) Ercm Singh Deb Singh, residents of patti 
Chaundas, bavo kept 1085 maunds, 25 seers and 4 
chhatacksof new wool which has been weighed, atTanak- 
pur at the shop of Ram Lai Munna Lai commission 
agents, 372 maunds and 12 chhalaoks, 995 i‘phanohas* 
(bundles) of wool of lost year at Tanakpur, at the com¬ 
mission agency shop and 717 maunds, 9 seers and 1 
chbatack. 1857 bundles at Haldwanl at the shop of 
Hardeo Das Mohar Singh. We (1) Prem Singh, Deb 
Singh have sold tho entire wool mentioned above, i. e., 
1085 maunds, 25 seers and 4 obhataoks of new wool 
and 1089 maunds, IS seers and 9 obbatacks of wool of 
the last year to you, (2) Thnkur Deb Singh, Dan Singh 
Bisht tho now wool at the rate of Rs. 21 per maund 
and the wool of the last year at the rate of Bs. 19 per 
raauud. Prom Singh Deb Singh (No. 1) shall have to 
give the entire wool aforesaid in possession of Thakut 
Deb Singh Dan Singh (No. 2) within five days. We, 
Prem Sir.gh Dob Singh (No. 1), bavo for making pay¬ 
ments to Ram Lai Munna Lai, commission agents, and 
for expenses received half pieces of currency notes of 
Rs. 30,000 at Tanakpur, on 14th April 1931 from you 
Thakur Deb Singh Dan Singh Bisht, by way of earnest 
money in respect of tho wool aforesaid and we, Prom 
Singh Deb Singh (No. 1) have given separate receipt in 
respect of the said amount to Thakur Deb Singh Dan 
Singh Bisht (No. 2), If on account of any act on the 
part of Prem Singh Deb Singh (No, 1) the word afore¬ 
said is not transferred to the possession of Dob Singh 
Dan Singh (No. 2) within the time then Thakur Deb 
Singh, Dan Singh Bisht (No. 2) shall have the 
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right to take damages from us, Prem Singh Deb Singh 
(No. l),at the rate of Es. 5 per maund from Prem Singh 
Deb Singh (No. 1) and when the entire wool is given in 
possession of party No. 2, they (party No. 2) should 
remit the entire remaining amount in full payment at 
the rate which has been agreed upon, under insured 
cover to Prem Singh Deb Singh (No. 1) at Chaundas, 
post office Khela. The party No. 1 shall take damages 
from party No. 2, in case they (party No. 2) do not take 
the wool, at the rate of Bs. 5 per maund, in the same 
way as they (party No. 2) would take damages from 
party No. 1, if they (party No. 1) do not give the woo). 
The wool which belongs to us is not moht, mixed with 
earth and is not worm eaten. If it is found to be rotten 
in any way, then party No. 2 shall have every right to 
take out of it after making choice. 


Dated 14th April 1931. 

(Signed) PREM SING. 

(Signed) DEB SINGH HYANKI.” 


[3] Thakut Deb Singh, party of part 1, died 
in the year 1931 and was thereafter represented, 
in the matters out of which this appeal arises, 
by his widow, appellant 2. 

[4] The respondents paid to the appellants 
the sum of Rs. 30,000 mentioned in the contract 
but refused to pay any more, and on 14th April 
1934 the appellants instituted the present suit in 
the Court of the Subordinate Judge of Almora, 
claiming Es. 12,809-14-0, the balance of the price 
of the wool described in the contract, together 
with interest thereon. The Subordinate Judge 
gave judgment in favour of the appellants for 
the sum claimed, with interest at the rate of 10 
per cent, per annum from 19th April 1931 to 22nd 
August 1935 and thereafter at the rate of 6 per 
cent, per annum. He ordered the respondents to 
pay RS. 1491 on account of the costs. 


[ 5 ] The respondents appealed to the High 
Court of Judicature at Allahabad. That Court 
allowed the appeal and dismissed the suit of the 
appellants, with costs throughout. From that 
decision the appellants appeal to their Lordships’ 
Board. 

[6] At an early stage of the hearing of this 
appeal, counsel for the respondents stated that 
he raised no question as to the wool described 
in the contract as being at Tanakpur. He sub¬ 
mitted : (1) that, under the contract of l4th 
April the precise qu^intity of w'ool to be sold was 
not ascertained, and the transfer of the property in 
the wool was not to take place until a condition 
was fulfilled, namely, the inspection and appro¬ 
val of the wool by or on behalf of the pur¬ 
chasers ; ( 2 ) that the condition just stated was 
never fulfilled in regard to the wool at Hald- 
wani; consequently, the property in that wool 
never passed to the purchasers. Alternatively, 
if the property did pass, there was never any 
delivery of that wool to the purchasers; conse¬ 
quently, an action for the price of that wool 
must fail, and the respondents had already paid 
more than was due from them. 


[ 7 ] In support of his first submission, counsel 
relied on the last two sentences of the contract, 
conceding that if those sentences had been ab¬ 
sent, the property in the w'ool would have passed 
to the purchasers on the signing of the contract. 
The construction of the contract is not free 
from doubt, but their Lordships incline to the 
view that it was a contract for the sale of as¬ 
certained goods; that the parties intended the 
property in these goods to be transferred to the 
purchasers on the signing of the contract; and 
that the last two sentences amounted only to a 
warranty given by the sellers the existence 
whereof did not prevent the property from pass¬ 
ing. Breach of such a warranty would ordinarily 
give rise to a claim for damages, but the parties 
chose to confer a different remedy upon the 
purchasers. If that is the true construction of 
the document, there is of course no doubt that 
the property in the wool passed to the pur¬ 
chasers on the signing of the contract: see s. 19, 
Sale of Goods Act. It is, however, unnecessary 
to form a concluded opinion on this point, as 
their Lordships are of opinion that, even if the 
respondents’ first submission is correct, the 
“condition” on which they rely was promptly 
and completely fulfilled. The Subordinate Judge, 
who heard the oral evidence of several witnesses, 
came to the conclusion that the wool atHaldwani 
was weighed by an authorised agent of the 
respondents, and that the agent rejected part of 
the wool and accepted the balance, which w^eighed 
681 maunds, 6 seers. There was undoubtedly 
evidence upon which the trial Judge could reason¬ 
ably come to this conclusion. Clear evidence to 
that effect was given by Thakur Prem Singh, 
whom the trial Judge regarded as a truthful 
witness, the dates of the weighing being 16th and 
17th April 1931. Moreover, the account which 
Prem Singh gives of the matter is, to some 
extent, confirmed by statements made subse¬ 
quently by or on behalf of the respondents, and 
by the subsequent conduct of the respondents. 
The High Court did not accept his evidence but 
their Lordships find no sufficient reason why, 
on this vital matter, the High'Court should have 
come to a different conclusion from the Judge 
who had the advantage of seeing and hearing 
the witnesses. They have carefully weighed the 
reasons w^hich led the High Court to disbelieve 
the evidence of Prem Singh, but they are unable 
to agree with these reasons. The principles which 
should have guided the High Court in deciding 
whether to reverse the trial Judge on this ques¬ 
tion of fact have often been laid down, and were 
recently stated by Lord Thankerton in (1947) 1 
ALL. E. E. 582^ at p. 587 as follows : 

**I. Where a question of fact has been tried by aj 
Judge without a Jury and there is no question of mis-] 
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direction of bim?elf by the .Tud;;o, an appellate Court 
which is disposed to come to a dificrcnt conclusion on 
the printed evidence should not do eo uolees it is satis¬ 
fied that any advantage enjoyed by ihe trial Judge by 
reason of having seen and beard the'vvitnesses could 
not be sufi'jcient to explain or justify (be trial Judge’s 
conclusion. 

II. The appellate Court may take the view that, 
without having i-een or heard the witnesses, it is not in 
a posiriofi to come to any satisfactory conclusion on tho 
prin el evidence. 

III. The appellate Court, either because the reasons 
given by the trial Judge are uot .satisfactory, or because 
it unmi'takably so appears from the evidence, maybe 
satisfied that be has not taken proper advautago of Iiis 
having seen ar d heard the witnesses, and the matter 
will then become at large for the appellate Court.'’ 

[8] In their Lordrihips’ view if the High Court 
had ap[)]ied these principles correctly, the find- 
ing ot the trial Judge on this matter would have 
hcen accepted. Tho result is that if the property 
in the wool did not pass to the respondent.^ on 
the signing of the contract, it I'assed to them 
on 17th April 1931. 

[9] As to the respondents’ contention that 
there was never any delivery of the wool at 
Haldwani to them, their Lordships have no 
doubt that there was delivery, within S. S6 (3), 
Sale of Goods Act, on I9th April 1931 . On that 
date the Marwaris, who had in their pos.se 3 sion 
the wool at Haldwani, wrote a letter to tho res. 
jiondonts in the following terms: 

“We have received in full the sum of Rs. 25 600 
'Which was due to us by Patam Singh, Radhnr Siogli 
and Deb Singh and other Bbotiyiis Cbaundusia, m 
[iexpect of wbicb halves of currency-notes were received 
jthrougb Puram Singh and other Bhotiyas, and the 
'Other halve"; have been received today from Deb Singh 
land Dan Siiigb. Now nothing remains due by them to 
113 in rc3(Mct of this transaction. The wool at Tanak- 
pur 1ms been entrusted to you today. The key has been 
handed over to you. You may remove tho wool at 
Haldwani at any time you like, we shall have no 
objection. W e shall not be responsible for the wool in 
'any way. We have therefore written this receipt bear¬ 
ing a slainp tliat it may servo as evidence." 

[ 10 ] Their Lordships think that this letter 
was a plain acknowledgment hy the Marwaris 
that they held tho wool at Haldwani on behalf 
of the respondents, and it is clear that tho res¬ 
pondents so interpreted it, for they wrote an 
answer of the same date in tho following terms: 

‘WVe have received tho weight of tho wool lying at 

Mandi Tarakpur together with tlio kejs. Tho wool of 

Haldwani remains ^Yith yon. W'hen we come it would 

he incunihent on your part to hand over that wool also 

to us. Wo have reevived tho entire wool of Tanakpur 

and wo shall remove the wool of Haldwani aEo very 
soon." ^ 

[11] According to the evidence of Prem Singh, 
the appellants had given to the Marwaris 
permission to send tlie wool at Haldwani to tho 
respondents. Thus by i9th April 1931, all the 
three parties concerned had concurred in tho 
wool at Haldwani being held by the Marwaris 
on behalf of tho respondents. Nor does the 


A. 1. R, 

matter end there. In May 1931, the respondents 
entered into negotiations with a firm called 
Sham Tilak Mehra and Company of Amritsar 
for the sale of the wool at Haldwani and a price 
of R3. 25 per maund was ultimately agreed. 
Ultimately this sale went off because a difficulty 
aro=G in regard to obtaining delivery of the wool 
from the Marwaris at Haldwani. The respon- 
dents were incensed at this and on 5th June 
1931, an advocate wrote a letter on their behalf 
to the Marwaris in which he said, in reference 
to the wool at Haldwani: 

“\ou were fully aware that this wool had become 
the property of my clients; anrl nobody else neither you 
nor the Bbotiyas bad any elaiuis to lake it; and this 
wool was kept with you on behalf of my clients for the 
sake of convenience." 

The Bhotiyas are the appellants. Tho writer 
went on to complain of a refusal by the Marwaris, 
on 24th May 1931, to deliver the w’ool to the 
respondents. He demanded the price of the wool 
(ks. 25 per maund) "which could uot be sold 
because of your wilful default.'' 

[12] On 2Sth October 1931, the respondents 
filed a plaint against the Marw’aris claiming 
damages for their refusal to deliver the wool at 
Haldwani to the respondents. In para. 4 of this 
plaint the respondents referred to 681-6-0 maunds 
of w’ool at Haldwani, and it is notew'ortby that 
this figure fits in exactly with the evidence of 
Prem Singh, already mentioned. Paragraph 6 
of the plaint is "That the title of the plaintiffs 
to the wool referred to in the plaint was com¬ 
plete and was perfected on I4th April." That is. 
on the date of the contract. Ultimately, this 
action w'as discontinued on certain terms. 

[13] In their Lordships' view the conduct of 
the respondents from I9th April 1931, onwards, 
which has been briefly summarised above, is of 
importance for tw'O reasons. In the first place, 
the acts of the respondents in writing the letter 
of 19th April 1931, in trying to resell the wool at 
Haldwani, in giving instructions for the letter of 
6 tb June 1931, and in filing the plaint of 23th 
October 1931, were clearly acts "inconsistent 
with tho ownership of the seller" within S. 42, 
Sale of Goods Act, and w’ere thus an acceptance 
of the wool at Haldw’ani. In the second place, 
these acts afford strong confirmation of the 
evidence of Prem Singh that the agent of the 
defendants weighed the w'ool, rejected part and 
accepted 681 maunds G seers. Having regard to 
the last two sentences of the contract of I4th 
April 1931, it is difficult to believe that the res¬ 
pondents would have done all the acts just 
mentioned unless the wool at Haldwani had been 
inspected on their behalf, and passed as being in 
accordance with the contract. 

[ii] The result is that, in their Lordships' 
view, the High Court arrived at a conclusion 


1948 


Ramaswami Ayyar V. Hariram (Lord Simonds) Privy Council 23 


■which cannot be supported because, on insuffi¬ 
cient grounds, they rejected the evidence of 
Prem Singh, accepted by the trial Judge, as to 
the events of 16th and 17th April 1931. 

[15] Their Lordships will humbly advise His 
Majesty that the appeal should be allowed and 
the decree of the Subordinate Judge should be 
restored. The respondents must pay the costs of 
the appellants of the hearing before the Board 
and in the High Court. 

D.H. Appeal allowed. 

Solicitors for Appellants — Sy. S. L. Polak d- Co. 

Solicitors for Respondents — T. L. Wilson d Co. 

[G. N. 8.] 
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(From Madras) 

23rd July 1947 

Lords Simonds, Oaksey and Morton of 
Henryton; A'Ir. M. R. Jayakar 
and Sir John Beaumont 

A. B. Bamaswami Ayyar — Appellant v. 
Hariram and others — Bespondents. 

Privy Council Appeal No. 95 of 1945. 

(a) Limitation Act (1908), S. 26 — Diversion of 
channel water from its natural course — Water so 
diverted enjoyed uninterruptedly for sixty years — 
Prescriptive title. 

Tbe wet lands of the plaintiff were irrigated by tbe 
water of a tank belonging to him. It had been built by 
an ancestor of the plaintiff and received water from a 
pond on tho plaintiff’s land by means of a channel. 
The water from the pond tended naturally to flow 
south. In order to direct this water along the channel 
eastwards into tbe tank tbe plaintiff's father bad built 
a bund on the southern side of the channel in 1838 
and in this way the plaintiff’s father and the plaintiff 
after him had uiuuterruptedly enjoyed the water flow¬ 
ing from the pond for the cultivation of their land for 
a period of about 60 years. 

Eeld that upon these facts the plaintiff had made 
out a good title by prescription. [Paras 3 and 12] 

Annotation:—(’42'Com.) Dim. Act, S. 26, N. 8. 

(b) Civil P. C. (1908), S. 112 — New point raised 
before Privy Council. 

Where the main and the only real issue in the case 
was as to when a bund was made and the water from 
a pond was diverted from its natural course and an 
attempt was made, upon the appeal to the Privy Council, 
to justify the cutting of the bund by tbe defendant by 
showing that, even if a bund bad been made long ago, 
yet it bad been increased in height at a much more 
recent date so as to divert the water in greater measure 
than before and deprive tbe defendant of at least some 
water that he had previously enjoyed : 

Held that it was not open to the defendant thus to 
justify his act. [Para 9] 

Annotation:—(’44-Com,) 0. P. C., S. 112, N. 7, Pt. 2. 

Sir Herbert Cunliffe and P, V. Suhba Row — 

for Appellant. 

8. Millard Tucker and S. P. Khambatta — 

Jot Respondents. 

Lord Simonds. — In the proceediegs, in 
which this appeal is brought from a judgment 
and decree of the High Court of Judicature at 


Madras, the appellant’s father as plaintiff claim¬ 
ed against a defendant since deceased, who is 
now represented by the respondents, an injunc¬ 
tion to restrain him from entering upon certain 
land of the plaintiff and cutting tbe bund of a 
watercourse so as to interfere with bis rights to 
water. All the facts which were necessary for 
tbe determination of the rights of the parties 
were clearly brought out in the trial of the case 
by the District Munsif at Ambasamudram and 
are fully narrated in his careful judgment. It 
is in their Lordships’ opinion unfortunate that 
in the appellate Courts in India tbe real issue 
should have been allowed to be obscured by 
what was, as they think, a mistaken view as to 
certain passages in that judgment and particu¬ 
larly in regard to an admission which was 
thought to have been made by plaintiff’s counsel 
in the course of the trial. 

[ 2 ] The substantial facts as found by the 
learned trial Judge do not appear to their Lord- 
ships upon a careful review of the whole evidence 
to be capable of serious dispute. 

[3] The plaintiff at all material times was 
tbe owner of about 184 acres of dry and wet 
lands in the village of Pudapatti. The wet lands 
were irrigated by the water of a private tank 
belonging to him called the Ramagopalaperi 
tank, which will be referred to as tbe R. tank. 
It had been built by an ancestor of the plaintiff 
and received water from a pond on the plaintiff’s 
land by means of a channel marked A, B, 0, D, 
E, F, G in the Government Survey Plan of 
Pudapatti village. The water from this pond 
known as Kuttikulam and hereafter called K. 
pond tends naturally to flow south. In order to 
divert this water along the channel eastwards 
into the R. tank the plaintiff’s father had built a’ 
bund on the southern side of the channel in or! 
about the year 1883 and in this way the plaintiff’s! 
father and the plaintiff after him bad uninter¬ 
ruptedly enjoyed the water flowing from the 
pond for the cultivation of their land from the 
year 1888 or thereabouts until in the year 19361 
the events happened which gave rise to this suit,* 

Ul The defendant, one Chokkalal, who has. as 
already stated, since died, was tbe owner of two 
small tanks known as the Vellayampatti and 
Panayankurchi tanks and hereaftar called the 
V. and P. tanks in the village of Idakal lying 
two miles to the south of Pudapatti. It is note¬ 
worthy that these tanks are not recognised in 
the Government Settlement records as sources of 
irrigation for Chokkalal’s lands in Idakal. It is 
a matter of dispute, upon which it is not neces¬ 
sary to pronounce finally, whether these tanks 
were at any time connected by a watercourse or 
watercourses with K. pond. The relevant plans 
do not show any continuous stream and it is 
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unlikely that there was a direct connexion, but 
it may be assumed that so long as the water 
fiom K pond flowed southward some part of it 
found its way sooner or later into the V. and r. 
tanks. 

[ 5 ] In November 1936, Chokkalal entered on 
the plaintitl s land and cut open the bund pro¬ 
tecting the channel on its southern side with the 
result that the water from K. pond instead of 
flowing eastward along the channel took its 
natural course southward to or towards the V. 
and p. tanks. Thus the plaintiff was deprived of 
the flow of water which be and bis father had so 
long enjoyed. 

l6j The plaintiff accordingly brought his suit 
against the defendant Chokkalal in the Court of 
the District JIunsif of Ainbasamudram and in 
view of the course which the proceedings have 
taken it is necessary to refer in some detail to 
the pleadings. 

17] In his plaint which was dated 2-12-193G, 
the plaintiff alleged that the r. tank had been 
in existence beyond living niomory and was 
getting its supply of water through well defined 
channels and watercourses as shown in the Gov¬ 
ernment Survey Plan of the year 1008-12 and as 
recognised and aflirmed by the Revenue Ac¬ 
counts including the Settlement Register.s. He 
then averred that he and his ancestors had been 
in the sole exclusive and undisputed enjoyment 
of all the waters flowing through the said chan¬ 
nel and watercourses flowing into the E. tank 
and to the entire water in the tank itself for 
over 60 years, that they had become so entitled 
“not merely by reason of their unchallenged and 
unchallengeable ownership but also by imme- 
)norial user, custom and prescriptive right.” He 
then referred to the K, pond and averred 

“the sfiid pond stands mainly on plaintiffs patta land 
S. No. 79G/2 as shewn in the survey plan itself. The 
entirety of the aforesaid pond and its water had also 
been in the exclusive enjoyment and control of tbo 
plaintiff and his ancestors with a strong well defined 
bund on tbo south except for percolation and for a 
small overflow on the southern side during heavy rains 
when the entire water could not pass through the 
streams and streamlets leading to the plaintiff’s tank. 
This overflow loses itself some distance lower down. 
There has at no time been any claim to the said pond 
or to the water therein and flowing tliereout by any 
other individual and no such water has ever been uti¬ 
lised by any individual for purposes of irrigation or 
otherwise.” 

[8] This plea may bo open to some criticism 
but it is clear that the plaintiff relied [inter alia) 
upon a prescriptive right to have the water from 
K. pond flowing along the channel to R. tank, a 
right which could only be effective so long as 
the bund on its southern side was maintained. 

[9l The defendant’s written statement must 
now bo considered and it will be observed that, 
apart from properly putting the plaintiff to 


proof of his case, the defendant relied substan¬ 
tially on allegations which in the course of the 
trial proved wholly unfounded. Thus be sub¬ 
mitted that no portion of the water from the 
point marked A in the channel ever flowed 
eastward till about 7 years ago when the plain¬ 
tiff clandestinely dug a channel diverting the 
flow of water eastwards. This allegation in diffe- 
rent forms he reiterated. Then be said : 

“The channel which is drawn from A and shewn as 
C, B, D, B is all new. All the water from the place 
marked A has been for upwards of GO years flowing 
only soutliwards through the well defined watercourses 
.shown both iu the old survey plan and in the re-survey 
plan.” 

It is necessary to emphasise this aspect of the 
case, because, whereas the main and indeed the 
only real issue iu the case was thus clearly de¬ 
fined as being when the bund was made and the 
water from x. pond diverted eastward from its 
natural course, an attempt was made upon the 
appeal to their Lordships’ Board to justify the 
cutting of the bund by the defendant by showing 
that, even if a bund had been made as long ago 
as 1888, yet it bad been increased in height at a 
much more recent date so as to divert the water 
in greater measure than before and thus deprive 
the defendant of at least some water that he 
had previously enjoyed. In their Lordships’ 
opinion it is not open to Ihp defendant thus to 
justify his act, nor, as it appears to them, is 
there any evidence wffiich would support such a 
plea, 

[ 10 ] The main issue being as thus described, 
the learned trial Judge came to certain conclu. 
sions of fact, which have already been indicated. 
It is sufficient to repeat that he found that the 
channel in question with its southern bund had 
been made as long ago as 1888 and had the 
effect of completely cutting off the water gather¬ 
ed in K. pond from flowing southwards and 
diverting it eastward to the E. tank. In using 
this language the learned Judge cannot fairly be 
taken ns dissenting from the statement made by 
the plaintiff himself in bis plaint and supported 
by bis and the defendant’s witnesses that some 
water at some time i)ei'Colated or overflowed 
the bund and found its way southwards to the 
V. and p. tanks. The learned Judges of the 
appellate Courts appear to give undue weight 
to this fact, which does not in any way tell 
against the plaintiff’s right to maintain the bund 
and with it the flow of water to the E. tank. 

[Ill The facts upon the main issue being 
thus found, it might have been supposed that 
that would be the end of tbo case. For as the 
High Court itself said : 

“n really tlio diannel was constructed in the year 1888 
with the southern bund in iU present form, viz. : high 
enough to prevent water from flowing southwards and 
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tarniug the water eastwards, and ' if the plaintiff's 
father and himself bad enjoyed this right from the year 
1888, it would be a clear case of prescriptive right apart 
from a case of grant.” 

But, though these v:evQ just the facts which were 
found and, as their Lordships think, rightly 
found by the trial Judge, and though prescrip¬ 
tive right had been pleaded, yet the Appellate 
Courts in India have held that the plaintiff was 
not entitled to the relief granted by the trial 
Judge. The grounds upon which those Courts 
have proceeded are succinctly stated in the for- 
inal reasons which appear in the respondents’ 
case upon this appeal. They are that the plain¬ 
tiff gave up the case based upon immemorial 
user, prescription and customary right and that 
the District Munsif erred in allowing the plain- 
tiff to make out in the case before him a new 
case based on an express grant, and that the 
defendant had no opportunity of meeting the 
new case of an express grant. 

[12] Upon the first question their Lordships 
feel some difficulty. It appears from the memo¬ 
randum of appeal to the High Court that the 
advocate who appeared for the plaintiff in the 
first Court stated from his place at the bar that 
the case of immemorial user, prescription and 
customary right bad not been given up, and 
that the plaintiff, who was himself an advocate, 
had made an affidavit to the same effect which 
was not contradicted. This statement and affi¬ 
davit were disregarded by the High Court. In 
such a domestic matter their Lordships would 
be reluctant to interfere, but it appears to them 
unlikely that an advocate having directed a 
volume of cogent evidence to the support of a 
plea of prescription should then have abandoned 
that plea, though he might well have given up 
immemorial user and customary right. It is 
not, however, necessary to dwell on this aspect 
of the case, for it appears to their Lordships 
that the judgment of the District Munsif, though 
in places its language may not be felicitous, is, 
when read as a whole, to be regarded rather as 
a decision that a grant must be presumed in 
favour of the plaintiff (which is itself the basis 
of lU’escription) than as a decision that there was 
any extant document which was itself an exju’ess 
grant. There is apt to be, and there has been 
here, some confusion. In his consideration of 
the case the trial Judge was rightly influenced 
by certain documents adduced in evidence by 
the iDlaintiff. These documents included the 
copy of a report made on 29th November 1888, 
by the acting Karnam of Pudupatti to the 
Tahsildar of Ambasamudram regarding the 
diversion, being this very diversion made by 
the plaintiff’s father, an order made by the 
Tahsildar to the Karnam on 25th February 1892, 
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and a further report made by the Karnam on 
28th February 1892, in regard to the same 
matter, and the Government Ee-survey Plans 
and Re-settlement Registers. They afforded the 
strongest corroborative evidence of the facts of 
which oral proof had been given and put it 
beyond doubt that the Government had assented 
to the action of the plaintiff’s father. It would 
be difficult to find a case in which a grant could 
be more easily presumed, so that when the 
learned trial Jadge said “The facts as establish¬ 
ed in the case and adverted to heretofore tend 
to establish a right in grant to the plaintiff as 
per terms embodied in the Settlement Registers 
Exs. C and D to take the waters of Kuttikulam 
through the defined watercourse ... to his own 
private tank,” he was with sufficient accuracy 
stating the circumstances from which a grant 
could be presumed and the nature of the grant. 
That the documents or any of them were them¬ 
selves express grants could not be maintained. 
In this their Lordships agree with the High 
Court. If there are passages in the judgment of 
the trial Judge which suggest that this was bis 
view they must be disregarded. Upon the case^ 
as pleaded and upon the evidence his clear 
duty was to hold that the plaintiff had made 
out a good title by prescription and to grant 
him the appropriate relief. 

[13] For these reasons their Lordships will 
humbly advise His Majesty that this appeal 
should be allowed and the judgment of the Dis- 
trict Munsif restored. The respondents must pay 
the costs of the appellant of this appeal and in 
the appellate Courts in India. 

v.E. Appeal allowed. 

Solicitors for Appellant — Lambert and White. 

Solicitors for Eespondents — T. L. Wilson d Co. 

[G. N, 9.]' 
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(From Madras) 

22nd July 1947 

Loed Simonds, Lord Normand and 

Mr. M. R. Jayakae 

27. Sankaranarayana Pillayan and others — 
Appellantsy. The Board of Commissioners for 
the Hindu Beligious Endowments^ Madras, 
and another — Eespondents. 

Privy Council Appeal No. 5 of 1945. 

(a) Hindu law—Religious endowment—“Katta- 
lai” endowment —Nature of. 

The term “kattalai” as applied to temple endow¬ 
ments in Southern India signifies a special endowment 
for certain specific religious Eerviees in the temple. In this 
sense the word **kattalai” is used in contradistinction 
to the endowment designed generally for the upkeep 
and maintenance of the temple itself. In the case of 
some important temples the sources of their income 
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are classified into d'ftinct endowments according to 
‘heir importance and each endowment is placed under 
t special tru-tco and fpccific item? of expenditure are 
assigned to it us legitimate charges to be paid there- 
aom. Ivich of such endowments is called a “kattalai,” 
ind the trustee who ndminUters it is called a ' kattaliii- 
ar*' : 17 Mad. 199. /.v/. [Fara 2] 

(b) Religious endowment — Grant — Nature of 
— Evidence — Absence of deed of grant — Other 
documentary evidence, consideration of. 

Where there was no deed or grant or any document 
throwing light on tie nature or terms of the endowment 
the High Court was justified in relying upon other 
doenn'ontary evidence for the purfose of determining 
what the true nature of the endowment was, puchotlicr 
doenmeutary evidence consisting, inter alia, of viam 
regt.-b rs, title deeds, statements in survey and seitle- 
Tnent rcL'istors. pallas and orders of various revenue 
.‘lutlioritie? to their suhordioatts in connection with the 
endowment in question. [Tara 20] 

After reviewir g the evidence, their Lordships agreed 
with the High Court that all the iimms were granta 
made to the kattalai and described as Ikvndaiiavi 
f’dft to Cod), that tlify were nnido by the Carnatic 
R'.ijas and not hy the ancestors of the appellants, as 
was coritendfd by them, that the endownicnt did rot 
f'on'ist merf-ly of a charge on the income of the pro¬ 
perty, tliat tlie anccstor.s of the appellants were n ere 
supervisors or niainigers of the endowment and were 
thus in a fiduciary position and could not claim any 
adverse title against the endowment and were not 
entitled to the surplus r.f the income left over after 
meeting (lie expenses: 20 Mad. 2811 (P. C.) and 0 A.I R. 
1910 PC. in. I)istin<j ; 17 A.I.R. 1930 P.C. 103. Erpl. 
and dis'ing. [Piiras 28, 29 A 52] 

(c) Religious endowment — Grant — Plaintiffs 
claiming surplus —Grant to kattalai—Ancestors of 
plaintiffs described as supervisors—Appropriation 
of surplus cannot give title to it. 

Where the plaint did not state bow the plaintiffs 
became entitled to the surplus of the endowment, 
whether under tlio original grant or under any gub- 
>eqiient aiTH ngement. and the only relevant statement 
\va« that tluir family uecjiiired inanis of \arlou3 kinds 
from (he rulers of the Carnatic, and have teen ap¬ 
propriating the surplus for forty or fifty years, if the 
evidence revealed the true nature of the grant, that it 
w’as made to Hie kattalai and the predceessors-in-titlo 
of tlm plnintlffs were in Fupcrvi.sion or management of 
the kattalai, the identity of the donora and the donco 
and the enpar'ity in which (ho plaintilVs ancestors 
po>s"?s d and managed the erdowment, the mere 
apprnpriatio 1 of tlio surplus by the plaintiffs or Hu ir 
atieest'»rs could haidty give Hiom a title to the bene¬ 
ficial interest in llic suiplus. Pluintlffa were, tlurefnre, 
in a fiduciary po-it'oti, with the obligation to omjloy 
the income for the purposes of the cndownienl. Tliey 
couM not claim adverse title against tlic endowment 
and if they utilised llic surplus for their own luncfit 
and ai‘art from the purposes of the nidowinfut, they 
Were guilty of micapproprintion of Hio funds of tlio 
trust. [Para 29] 

(d) Grant— I nani—Inam commission—Report of 
— Evidentiary value ol inam register. 

While the report of the Inam Commissioners does 
not displace actual and authentic evidence in indivi¬ 
dual cases, yet when such is not available, Court 
cannot fail to attach the utmost importance, as part 
of the history of the property, to the information set 
forth in the inam register : G A. 1. R. 1919 P. C. 62, 
Jlel. on ; 9 A. I. R. 1922 P. C. 123. Kxpl. ; 8 A. I. U. 
1921 P. C. 1 and 29 A. I. R. 1942 P. C. 21. lief. 

[Para 31] 


A, I. R. 

(e) Grant—Nature of—Evidence—Interpretation 
of patta. 

Where in the pattas of Ayan (Raiyatwari) lands 
granted by the Government and in Ibo settlement 
registers the pattadar was described as Papavinasa- 
swami Ardhajama Kattalai Vagai Nellioppa Pdlayan : 

Held, agreeing with High Coutt, that the word 
‘ Vagai” meant "through” or “represented by” ; that 
the pattadar was the kattalai which was described as of 
temple and Nelliappa Pillayan (ancestors of plaintiSs) 
were agents thereof, and that ns a Rjatwari proprietor 
was entitled to all the interest in the lands, the con¬ 
clusion w’as irresistible thotnll such interests passed to 
tbo endowment and not to the plaiutifis’ ancestors. 

[Paras 34 & 35] 

(i) Hindu law—Religious endowment—Trust — 
Cy-pres — Grant to deity—Income earmarked for 
services for which special endowment created — 
Surplus left over—Trustee, if can claim it. 

Where the grant is to Iho deity and the income is 
earmarked for tbo services for which the special en¬ 
dowment is created, if there is a surplus which cannot 
be spent on these services, it would bo a case for the 
application of the cy-pres doctrine, but a special trustee 
cannot claim the surplus. [Para 44] 

(g) Hindu law—Religious endowment—Dedica- 
tion — Members of settlor’s family nominated she- 
bails—Validity—Plaintilfs not heirs ol founder but 
of manager of charity — Whether can be regarded 
as owners of property to enable them to maintain 
family prestige by conducting charity. 

A dedication is not invalidated by reason of the fact 
that Iho members of the settlor’s family are Dominated 
ns shebaits or managers and given reasonable remu¬ 
neration out of Ifaciincomo of the endowment, as also 
other rights like residence in the dedicated property. 
But there must be clear words to this effect in the 
terms of the foundation. Where the plaintiffs are 
not the successors-in.interest of the founders of the 
charity but aro thesuccessors-in-intcrest of the managers 
or supervisors thereof, the case does not fall within that 
class of cases where it. would bo considered proper and 
in consonance with the principles of Hindu law, that 
in conformity with the wishes of pious donors their 
heirs should he regarded as the owners of the property 
to enable them to maintain the family prestige by 
conducting the charity. [Para 45] 

Ccife.^ referred :— ' •" 

1. (’94) 17 Mad. 199, YythUinga Pandara Sannadhi 
V. Somasuiidara Mudaliar. 

2. (’21) 4S I. A. 302 : 9 A. 1. R. 1922 P. C. 123 ; 44 
Mad. 831 : C5 I. C. 161 (P.C.), Vidya Yatuthi Thirtha 
Swnmigal v. Balummi Ayvar. 

3. (’19) 40 I. A. 204 : 6 A. I. R. 1919 P. C. 62 : 43 
M-ul, 253 : 53 I. C. 283 (P. C.), Arunachellam Chetty 
Y. Vcnkutachalapathi Guruswamigal. 

4. (’21) 4H l.A 5G: 8 A.I.R. 1921 P.C. 1: 44 Mad. 421: 
CO l.C. 230 (P.C.), Seev. of State v. Srinivasa Chariar. 

5. (•42) 09 I. A. 22: 29‘A. T. R. 1942 P. C. 21 : I.L R. 
(1942) Kar. P. C. 49 : I. L. R. (1942) Mad. 893 : 200 
I. C. 1 il\ C.), Secy, of State v. Sri Yarada Thirtha 
Swamigal. 

6. (’00) 33 I. A. 139: 29 Mad. 283 (P. C.), Ramanathan 
Chettv V. Murugnppa Chetty. 

7. (’30) 57 I. A. 125 : 17 A. I. R. 1930 P. C 103 : 57 
Cal. 1293 : 12H I. C. 722 (P. C.), Mahomed MazaCfar- 
ul-MusHvi V. Jabeda Khatuu. 

8. (19) 40 I. A. 123 : 0 A. I. R. 1919 P, C. Ill : 43 
Mad. 106 : 51 I. C. 304 (P. C.). Yenkata Sastrulu v. 
Devi Sectharamudu. 

Sir Thomas Strangtnan, S, P. Khambatta and 
J.M. U. JaijaUar — for Appellants. 

Herbert Cunliffe and P. K, Hatidoo 

—for Respondents* 
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Mr. M. R. Jayakar. — This ia an appeal 
from a decree of the High Court of Judicature at 
Madras dated 30-4-1943, setting aside a decree 
of the District Court of Tinnevelly dated 
7-3-1941, whereby in a suit instituted for that 
purpose by appellants 1 to 4 a scheme framed by 
the first respondent Board under S. 57. Madras 
Hindu Religious Endowments Act (Madras Act 
2 [ll] of 1927) for the proper administration of 
the Sri Papavinasaswami Temple at Papanasam 
(hereinafter referred to as “the Temple”), and of 
certain endowments (called kattalais) for spe¬ 
cial religious services therein, was substantially 
modified. 

[ 2 ] In explanation of the nature of the dispute 
in this case, it may be stated at the outset that 
in the temple (as in similar orther temples in 
South India) there are, inter alia, four or five 
well-defined periods of daily worship, for the 
due performance of each of which an endow¬ 
ment or kattalai exists, the name of the parti¬ 
cular kattalai being indicative of the period of 
worship with which it is associated. Thus at 
the temple there is an early morning worship, a 
midday worship, and evening worship and a 
midnight worship, called Ardhajama Kattalai. 
The dispute in this case relates to the last-named 
kattalai. As ia explained in the judgment of the 
High Court in this appeal, the term “kattalai”, 
as applied to Temple endowments in Southern 
India, signifies a special endowment for certain 
specific religious services in the temple. In 
this sense the word “kattalai” is used in contra¬ 
distinction to the endowment designed generally 
for the upkeep and maintenance of the temple 
itself. In the case of some important temples 
the sources of their income are classified into 
distinct endowments according to their impor¬ 
tance and each endowment is placed under a 
special trustee and specific items of expenditure 
are assigned to it as legitimate charges to be paid 
therefrom. Each of such endowments is called 
a “kattalai,” and the trustee who administers 
it is called a ‘ kattalaigar” : see 17 Mad. 199' at 

^page 200. 

[3J The temple in this case is an ancient one 
and of great repute. Except for a small annual 
allowance of rs. icoo from the Government 
and a few sites in which there are some shops 
from which a small rent is derived, and equally 
small collections from worshippers, there are 
no properties belonging to the temple. The 
worship is conducted from the income derived 
from the special endowments known as kattalais. 
The temple has a general trustee (present res¬ 
pondent 2) but, in addition, each of the said 
kattalais is in the charge of a special trustee 
or trustees. The midnight kattalai relates to 
ceremonials connected with bathing, clothing 


and feeding the image previous to its retirement 
for the night. 

[ 4 ] The properties of the said midnight wor¬ 
ship consist of both iiiam (rent free) and ryot- 
wari or ayan (assessed) lands, situated in the 
Ambasamudram Taluq of the Tinnevelly Dis¬ 
trict in the Madras Province; and the income 
thereof is, and has been, applied towards meeting 
the expenses of the said midnight worship and 
of other services in the temple. After meeting 
all such expenses, however, there remains a 
surplus, which is claimed by the appellants 
(plaintiffs) for their own benefit. The respon¬ 
dents say that this surplus is part of the reli¬ 
gious endowment and the appellants have no 
beneficial interest in it. 

[ 5 ] The appellants claim that, as the heirs 
and successors of the original donors, who found¬ 
ed the said endowment, they are entitled to the 
surplus left over from year to year; there was 
never any absolute dedication of the properties 
and, in accordance with long-establishsd usage, the 
expenses of the midnight service are to be in¬ 
curred according to a fixed scale, and that these 
expenses only are to be defrayed out of the 
income of the said properties, the surplus re¬ 
maining in any particular year being payable 
to such members of their family as are then in 
management of the endowment. They contend 
that they are the owners of the suit properties, 
which are subject only to a charge in favour 
of the kattalai for the performance of the 
worship according to the prescribed scale, and 
that there being no general dedication, they are 
entitled to appropriate the surplus income from 
the suit properties after performing the religious 
services in accordance with the prescribed scale. 

[G] The case of respondent 1 (defendant l) 
is that the midnight kattalai w'as founded 
by the Carnatic Rajas (and not, as claimed 
by the appellants, by their ancestors), that 
the entice properties and the income there¬ 
of w^ere absolutely dedicated by the said Rajas 
mainly for the purposes of the midnight worship, 
any surplus to be utilised for other purposes 
connected with the temple; and that the ap¬ 
pellants who, admittedly, have managed the 
said properties hold (as their predecessors must 
be presumed to have done) the income in trust 
for the due fulfilment of the said purposes. 

[7] This being the true position, respon- 
dent 1 claims that it has statutory power 
to regulate the administration of the said en- 
dowment under the Madras Religious Endow¬ 
ments Act (Madras Act 2 [ITJ of 1927) (herein¬ 
after referred to as “the Act”), which was 
enacted to provide, iiiter alia, for the better 
administration and government of certain Hindu 
religious endowments. The only sections of the 
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Act which are material for the purposes of this 
appeal are as follows: 

[8] SectioD 10 provides for the cocstitution 
of a Board of Commissioners for Iliadu reli¬ 
gious endowments in the Province of Madras; 
and s. 18 deals with the general powers of the 
Board, including a general superintendence of 
all religious endowments within the territorial 
jurisdiction of the Board which has power to 
do all things which are reasonable and neces- 
sary to ensure that the religious endowments 
are properly maintained and administered and 
the income thereof duly appropriated to the 
purposes for which they were founded. 

[9] Section 67 (i) of the Act, read with s. 49 , 
deals w'ith the power of the said Board to settle 
a scheme for the endowment of “non-excepted” 
temples, such as the temple in this appeal is. 
I5y S. 9, cl. (6) of the Act, an “excepted'’ temple 
is defined as a temple the right of succession to 
the ollicG of trustee or the otlices of all the 
trustees (where there are more trustees than 
one) whereof has been hereditary, or the succes¬ 
sion to the trusteeship whereof has been special¬ 
ly provided for by the founder. 

[10] The power to settle a schemo after con- 
suiting, in the manner prescribed in the Act, 
the trustee or committee, if any, and the persons 
having interest, is reposed in the Board by 
S. 57 (i) of the Act, which also mentions the 
several provisions which the scheme may con. 

tain for tho proper administration of the en¬ 
dowment. 

[11] J'lvery order of the Board has to be 
published in the manner prescribed in the Act, 
and, on such publication, the trustee or any 
person interested may, within six months of tho 
date of such publication, institute a suit in the 
Court to modify or set aside such order. Subject 
to the result of such suit, every order of tho 
Board shall be final and binding on the com¬ 
mittee, the trustee and all persons having interest. 

[12] An enquiry for the settlement of a scheme 
for the temple, under the Act, was first initiated 
in 1928 by the Board of Commissioners (now 
respondent l), but a final decision by tho said 
Board was deferred until tho decision in a suit 
(o. S. No. 15 of 1929) relating to the trusteeship 
of the temple was arrived at. The last-men¬ 
tioned suit w'as one in which the plaintiff claim¬ 
ed that he was the sole hereditary trustee of the 
temple and that the Board could not therefore 
interfere with his management thereof or with 
its kattalais. The suit, which was finally dis¬ 
posed of by the High Court of Madras on appeal, 
was unsuccessful throughout, and it decided 
finally that the temple was not an “excepted" 
temple wdthin the Act. The said enquiry was 
thereupon continued and ended on 7th July 


1937, when, by its order of that date, the Board, 
after hearing all parties interested and giving 
due consideration to all the relevant evidence, 
settled a scheme for the due administration of 
the temple, including its kattalais. 

[l:J] It is unnecessary to refer to the clauses 
of the scheme except cIs. C to lO, to which parti¬ 
cular objection was taken by the appellants. 
These clauses relate to the various kattalais of 
the temple including the midnight service and 
provide that the trustee of the temple shall be 
an ex-officio co-trustee of each of the kattalai 
endowments attached to the temple, and that 
a budget of the several kattalais and a consoli¬ 
dated budget of the temple shall be submitted 
to the trustee of the temple. Further provision 
is made for seeing that the kattalais are per¬ 
formed properly according to the prescribed 
scale and the budget sanctioned, and, if the 
kattalai trustee fails to perform the kattalais, 
the temple trustee shall perform the same and 
debit the cost to the account of the kattalai: 
cl. 9 provides that the kattalai trustees shall 
keep regular accounts supported by voucher, and 
cl. 10 places restrictions upon the right of the 
kattalai trustees to lease out the lands. Other 
provisions of a like nature follow. 

[14] ]’’eeliDg aggrieved by these provisions, 
the appellants instituted, on 5th January 1938, in 
the Court of the District Judge of Tinnevelly, a 
suit against respondent 1 (defendant 1, the Board 
of Commissioners, principal defendant) defen^ 
dant 2 , the predecessor of respondent 2 (the 
general trustee of the temple), defendant 3, the 
Tennevelly Circle Temple Committee, later re¬ 
presented by defendant 1; defendants 4 and 5 w'ero 
in the nature of pro forma defendants, and they, 
later, made common cause with the plaintiffs: 
defendant 4 is now represented by appellant 6, 
and defendant 5 is now appellant 5. 

[16] Objection was raised to the scheme on 
the ground that it was framed upon the errone¬ 
ous view that the properties of the said kattalai 
bad been absolutely dedicated to the temple. 
The endowment, it was contended, consisted 
merely of a charge on the properties and the 
Board had therefore no power to frame a scheme 
in respect of it. Clauses G to 10 of the scheme 
were unnecessary and also derogatory to the 
prestige and self-respect of the plaintiffs and 
their family who had founded the kattalai. The 
scheme relegated the kattalai trustees to a very 
subordinate position and imposed unnecessary 
restrictions on their pow'er of management of 
the properties. 

[1(0 There were other objections raised which 
it is unnecessary to notice in detail. The plain¬ 
tiffs, therefore, prayed, inter alia, for a modi¬ 
fication of the said scheme by deleting 
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therefrom els. G to 10. and inserting therein a 
specific clause recognising the plaintiffs* right 
(and that of defendants 4 and 5) to the balance 
that may remain out of the income after meeting 
the expenses of the said kattalai, and, in any 
event, by recognising the plaintiffs’ right (and 
that of defendants 4 and 5) to be the sole trustees 
thereof. 

[17] By its written statement, defendant 1 
denied the plaintiffs’ allegations as to the history, 
nature and usage of the endowments. In parti¬ 
cular, the defendant Board denied that the 
kattalai was founded by the plaintiffs’ family 
and pointed out that the plaintiffs had not 
produced any written grant relating to the same; 
and, in the absence of such a grant, the defen¬ 
dant was entitled to rely on the documents 
relating to inam proceedings, inam title deeds 
and entries in the settlement registers and pa Has, 
and that, on the proper consideration of these 
and other documents, it would be found that the 
endowments of the kattalai had been granted 
absolutely and that the plaintiffs and their 
ancestors had held the properties in trust for 
the institution; that the plaintiffs were not 
entitled to appropriate the surplus for their use; 
that such right had never been recognised in 
any proceeding which was binding on the institu¬ 
tion; and that the plaintiffs’ ancestors have 
only been acting as the managers or supervisors 
of the kattalai. 

[18] As for the scheme, the defendant stated 
that, before framing it, it had to satisfy itself as 
to what properties were to be governed by the 
scheme and that defendant, after considering 
all the materials placed before it and after hear¬ 
ing the parties and their Vakils, decided that 
the kattalais of the temple, including the suit 
kattalai, were endowments made to the temple 
by the Carnatic Rajas for the benefit of the 

temple in regard to each of the periods of daily 
worship. 

[19] Other defences were raised w^hich it is 
unnecessary to notice in detail. 

[20] Defendant 2, the general trustee of the 
temple, raised grounds similar to those set out 
in the written statement of defendant l, and 
denied the plaintiffs’ claim. Defendant 3 (now 
represented by respondent 1 , under whose super¬ 
vision it then was) filed a memorandum practi¬ 
cally supporting the decision taken by defendant 1 . 
Defendants 4 and 5, being members of the same 
family as the plaintiffs, supportfd their case. 

[21] Ten issues were raised, of which the only 
material ones requiring consideration are issue ( 5 ) 
’“whether the endowment consists only of the 
amount of the expenses required for conducting 
the kattalai in conformity with the recognised 
scale”, and (8) “whether the entire properties 


form the endowment or whether the endow¬ 
ment consists merely of a charge on the income 
of the properties for meeting the expenses of 
the kattalai according to the fixed scale”. 

[22] By a judgment dated 7th March 1941, the 
learned District Judge ordered the said scheme 
to be modified. Clause 10 , stated above, was 
ordered to be deleted, and the words “so far as 
it relates to the kattalai” were added at the 
end of cl. (9). 

[23] A decree in accordance with the judg- 
raent was drawn up on 7th March 1941. and 
from the said decree defendants 1 and 2 (the 
present respondents) appealed to the High Court 
of Judicature at Madras. The appeal was heard 
by a Bench consisting of Somayya and Horwill 
JJ., W'ho, by their judgment dated 30th April 
1943, reversed the decree of the District Court 
and dismissed the plaintiff's’ suit with costs 
throughout. 

[24] In support of their respective cases in 
the Courts in India, the parties, in the absence 
of any deed of endowment or grantor any other 
similar document supporting the plaintiffs* 
claims, relied mainly upon certain documentary 
evidence, upon the proper appraisal of which, as 
upon the correct inferences to be drawn there¬ 
from, depends the decision of the main points 
of this case. In addition to documentary evi¬ 
dence, the plaintiff’s’ case was sought to be 
supported by his own evidence and that of his 
local agent. This oral evidence has not been 
regarded as of much consequence. 

[25] Their Lordships feel relieved of the neces¬ 
sity of entering on a detailed consideration of 
the evidence as the High Court has, in a very 
careful and elaborate judgment, fully reviewed 
it, and their Lordships find themselves in com¬ 
plete agreement with the conclusions at which 
the High Court arrived, and also with the 
manner in which those conclusions were reached. 
Their Lordships, therefore, will content themselves 
•with reviewing only some of the important evi¬ 
dence which was considered by the High Court. 

[26] As there ■was no deed or grant or any 
document throwing light on the nature or terms 
of the endowment, the High Court, in their Lord- 
ships’ opinion, was justified in relj'ing upon other 
documentary evidence for the purpose of deter¬ 
mining what the true nature of the endowment 
was. Such documentary evidence consisted, 
alia, of inam registers, title deeds, statements 
in survey and settlement registers, pattas and 
orders of various revenue authorities to their 
subordinates in connexion with the endowment 
in question. As for the inam title deeds, they 
followed the inam enquiry of 1864, and were 
issued by the Government to the midnight 
kattalai, and these have not been printed. It 
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appears, however, that four title deeds (Nog. 72, 
121,122 and 2.'*7) were issued hy the Government in 
accordance w ith the recommoudation of the Inam 
Cornmission. 

[27] Their liordghips’ attention was called to 
these title deeds of the years of ip61 and 1SG5 
and the w'ords occurririg therein make it clear 
that they w-ero all issued "to the nianaoers for 
the time being of the Ardhajaraa (midnight) 
Kattalai in the Pagoda of the Temple." These 
managers were tlio ancestors of the appellants 
and they accepted these title deed-^. Besides, cer- 
tifii'd copies were in evidence of the statements 
made before the Inara Commissioner by the 
ancestors of the appellants (hxs. ig and IG (a)). 
The originals of these statements were signed by 
them. Their Lordships’ attention was called to 
the several entries under the different columns 
of the.se exhibits, and their Lordships are in 
complete agreement with the IT-gb Court's inter- 
pretation of these documents and several others 
of a similar nature. 

[2p 1 There is not the slightest doubt, in their 
LordsbipV opinion, that all these inams are 
grants made to the Kattalai and described as 
"Devadayam" (gift to Clod). There is no indica¬ 
tion that any claim to the surplus was advanced 
at any time. The predecessors in title of the 
appellants described themselves as persons who 
had the "vicharanai” i. e., supervision, or manage¬ 
ment of the kattalai. The entries in the inam 
statements and fair registers likewise make clear 
that tbe-so endowments were made by Carnatic 
Kajas and not by the ancestors of the appellants. 
The original sanad, if in existence, must there¬ 
fore be with fcii<' appellants' family. 

[ 20 ] The plaint does not state how the appel¬ 
lants became entitled to the surplus, whether 
under tlie original grant or under any subsequent 
arrangement. The only relevant statement i.s 
that their family acquired inams of various kinds 
from the rulers of tlm Carnatic, and have been 
appropriating the surplus for forty or fifty years. 
If the documents mentioned above reveal the 
true nature of the grant-, the identity of the 
donors and the donee and the capacity in which 
the appellants* ancestors possessed and managed 
the endowment, the more appropriation of the 
surplus by the appellants or their ancestors could 
hardly give them a title to the beneficial interest 
in the surplus. They wtro, on their own admis¬ 
sion, solemnly recorded in documents in the 
course of a public enquiry by Government, as 
niero sui>ervisor3 or managers of the endowment. 
They wero therefore in a fiduciary position with 
the obligation to employ the incomn for the pur¬ 
poses of the endowment. They could claim no 

adverse title against the endowment_in fact, no 

leuch clainu has been made — and it is obvious 


that if they utilised the surplus for their own 
benefit and apart from the purposes of the endow¬ 
ment, they were guilty, as the High Court rightly 
observes, of a misappropriation of the funds of the 
trust. 

[30] It was argued before tboir Lordships, 
relying on certain observations of this Board in 
43 I. A. 302“ at pp. 326, 327, that inam proceed¬ 
ings do not create any dedication, they are 
instituted simply with the object of investigating 
titles to hold lands revenue-free as belonging to 
vrdid endowments. It is further urged that the 
gifts in this case were ma.le long before the inam 
proceedings; the purpose of the gifts must, there¬ 
fore, it is urged, be gathered from established 
usage and practice. But the observations of this 
Board in that case have to be read with what 
was stated by their Lordships in 46 I. A. 204^ 
at pp. 217, 218. 

[31] That case, like the present one, dealt with 
a religious institution and the usages and cus¬ 
toms thereof and with reference thereto their 
Lordships stated that they attached great im¬ 
portance to the inam register. 

“It »s true,” they observed, “tbat the making of this 
register was for the ultimate purpose of dcieimining 
whether or not the lands were tax free but it must not 
bo forgotten that the preparation of this register was a 
great act of State and its preparation and contents were 
the subject of much consideration under elaboraiely 
detailed reports and minutes. It is to be remembered 
that the Iimm Commissioners, through their officials, 
m»*dc enquiry on the spot, heard evidence and examined 
documents, and, with regard to each individual pro¬ 
perty, tho Government was put in possession not only 
of the conclusion come to as to whether the land was 
tax free but of a slatoment of the history and tenure of 
tho property itself. While their Lordships do not donttr 
that such Pv reprt would not displace actual and 
aufhcntio evidence in individual cases, yet the Board, 
when such is not available (as in the present appeal), 
cannot fail to attach the utmost imporiance, as part ofi 
tho history of the property, to the informaliou set fotlb' 
in th 0 inam register.” 

[32] It is truo that when the terms of the 
grant are available, the inam title deeds are not 
evidence as to tho effect of the grant, which must 
dej^nd upon the language used in the instru¬ 
ment and the circumstances of the grant itself; 
the deeds in such a case of the Inam Commis¬ 
sioners confer no higher title than was originally 
granted : sec 48 I. a. 66* at p 67. 

[33] Tho question arose in a recent case before 
this Board with reference to a Madras inam Use 
69 I. A 22® at p. 40) where it was held that the 
title deeds and the entries in the inam register 
aro evidence of the true intent and effect of the 
transact'on and of the characfer of the right 
which was being recognised and cont nued. The 
entnes in the inam register and the description 
of the inamdar therein were accepted as indica¬ 
tions of the nature and the quantum of the right 
and the interest created in the land. 
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[3i] Tho High CoDrb has bestowed detailed 
consideration on the case of the Ryotwari lands 
or Ayan (assessed lands), the other kind of pro¬ 
perty belonging to the said kattalai. The main 
evidence in this behalf was furnished by the 
pattas which were issued by the Government 
from time to time, and the entries in the settle¬ 
ment registers of various years. After a careful 
consideration of the several documents, the High 
Court came to the conclusion, with which their 
Lordships agree, that the pattadar in all these 
documents is described as Papavinasasw’ami 
Ardbajama Kattalai \agai Nelliapappa Pillayan. 
In other words, the pattadar is the kattalai and 
it is described as of the Temple and the appel¬ 
lants’ ancestors are mentioned as “Vagai” (agents) 
thereof. These documents therefore clearly show 
that the ryotwari lands all stand registered in 
the name of the endowment “Ardhajama Kattalai 
in the Papavinasaswami Temple.” Tho word 
“Vagai”,which occurs in connexion with the names 
of the appellants’ ancestors, means “through” 
or “represented by”. It is equally clear, as the 
High Court observes, that if they (appellants’ 
ancestors) had any beneficial interest in the pro- 
perty, or if the properties were given to them 
subject to the obligation of providing for the 
particular midnight worship in the suit tem¬ 
ple, they would have been described as the 
“pattadars”.' 

[35] The High Court rejected, in their Lord- 
ships’ opinion rightly, the suggestion that the 
words “Papavinasaswami Ardbajama Kattalai” 
were a mere description of the appellants’ 
ancestors. Their Lordships accept the conclusion, 
at which the High Court arrived, that the 
pattadar in these documents is the Papavinasa¬ 
swami Temple Ardhajama Kattalai represented 
by the appellants’ ancestors; and as a ryotwari 
proprietor is entitled to all the interest in the 
lands, the conclusion is irresistible that all such 
interests passed to the endowment. 

[36] The last piece of evidence which the 
High Court considered was the earlier docu¬ 
ments relating to the history of this institution. 
These relate to the last century and are in the 
nature of orders directed by higher revenue 
officials to their subordinates in connection wdth 
the management of this endowment. 

[37] It is enough to refer to two out of the 
several exhibits considered by the High Court; 
they are illustrative of the rest. Exhibit 1 (p. 6 
of Part II) relates to the proceedings of the 
collector at as early a date as 6th January 1827, 
In this document, the rent-free lands are men- 
tion( d as “having been granted for the kattalais 
attached to the Devasthanam Temples and for 
other sundry charities” specified in the document. 

A complaint is referred to that the charities were 


RS. (Mr, M, B, Jayakar) Privy Council 31 

not properly conducted by those who w^ere in 
management of them, and in that connection 
an order is given that the respective charity 
should be properly and strictly conducted; pro¬ 
per accounts iberoof should be furnished to the 
Government, and if it was not conducted pro- 
periy it would be taken up by the Government 
and conducted by it, and that supervision should 
be exercised to see that the charity w'as properly 
conducted and carried out. 

[38] Two years later, in 1829, a petition 
(Bx. G), W'as submitted by one of the ancestors 
of the appellants, in W'hich a claim was madc- 
in several places for conducting the “manage¬ 
ment of the endowment.” One statement of the 
ancestors is important, that “my own paternal 
grandfather was conducting the Viebaranai 
(management) of the said Kattalai and it was 
conducted by several others after him ” On the 
basis of this ancestral right, the petitioner 
claimed that he was entitled to tfce management 
of the aforesaid kattalai, and relied upon tw'o 
previous decisions in bis favour as being the 
person who bad a right to the management of 
the kattalai. These important documents, which 
had come into existence before the inam pro¬ 
ceedings started in the sixties of the last century, 
show that even at that early period the plain¬ 
tiffs’ ancestors claimed only to be the managers 
of the endowment, and no claim w'as made to 
the surplus of its income. 

[39] The peculiar feature of this case is that 
throughout the long and varied history of the 
endowment no claim was ever made to a bene¬ 
ficial enjoyment of the surplus income though 
several opportunities arose for making such a 
claim. Counsel for the appellant had to admit 
this fact, but be drew attention to one solitary 
exhibit in the case, Bx. CC, dated loth December 
1879 (part II, p. 67), and it W’as urged that under 
that document the several members of the ap¬ 
pellants’ family effected a division and described 
themselves as owners of the portions which they 
respectively obtained. But, as the High Court 
observes, this document w^as in the nature of a 
compromise of a dispute between the two sec¬ 
tions of the family in which the trust was not 
represented. The dispute itself was about entering 
the names of the plaintiffs in that suit in the 
public registers. The expression “owner” does 
not, tbereforn, necessarily mean that the private 
ownership of the parties in the properties of the 
endowment was recognised, and that expression, 
in the light of the surrounding circumstances, 
might well refer to the right of management, 
which privilege was highly valued by the mem¬ 
ber of the family, as the other documents 
ind icate. 

Uoj Tho last three lines of this document, 
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Iiowcver, aro significant; the properties to which 
the compromise related arc mentioDed as “set 
apart for the Ardhajania (midnight) Kattalai 
annual celebrations and monthly celebrations 
:n the temple of the deity Papavine Swarar”. 
The High Court, therefore, rightly rejected this 
document as supporting the plaintiffs' claim. 

[■Ji] The etitire case of the plaintiffs is built 
on the assumption that there is a fixed un¬ 
alterable scale of expenditure for the suit insti. 
tution, that it left a surplus which, from the 
beginning, was being appropriated by the trusec. 
But the evidence proves that, though the insti¬ 
tution for brevity was known as Ardhajania 
Kattalai, from the income of the properties, 
articles of worship were provided not only for 
the midnight worship but also for various 
weekly, fortnightly, monthly and annual cele- 
iu’.ations: for example, Ex. JJ. Kurther, 

there is evidence (Exs. XII and XUI) which 
shows tliat the o.^penses relating to the repairs 
of the compound wall, the tank attached to the 
temple, the road leading to it, and other neces¬ 
sary repairs, were also made from the surplus 
income of the kattalai. It is obvious that the 
amount to bo spent on such repairs could not 
be fixed for all time: it would vary from time 
to time according to the exigencies of the situ¬ 
ation. With a growing income, the amount to 
bo spent on the various festivals might also be 
increased. 

U2] There is, therefore, no basis for the argu¬ 
ment that the objects of the trust cannot in 
any case exhaust the entire income. There is 
evidence to show that the surplus income W’as 
occasionally used for new and special charities 
in the kattalai {see Ex. o), that the income of 
the kattalai every year was to bo collected and, 
after meeting the expenses on the fixed scale, 
the remaining amount was ordered to bo kept 
in the treasury of the Taluq. 

[43] The High Court coucludes its judgment 
by a reference to some of its previous unreported 
decisions, in which it appears that a similar 
question arose with respect to another kattalai 
in this very temple. The facts were very simi¬ 
lar : a scheme was framed by the Board on the 
footing, as in the present case, that the persons 
in charge of the kattalai had no beneficial 
interest in the surplus income. Suits w'ero filed 
by the kattalaidars. The same District Judge 
held, as in this case, that the plaintifi’s w’ero 
entitled to the beneficial interest in the surplus. 
The matter came up before the High Court and 
there was the same kind of evidence as in this 
case: inam title deeds, registers, pattas about 
rayotwari lands. The family had been appro- 
priating the surplus income for a long time. On 
this evidence, the High Court came to the con¬ 


clusion that the kattalaidars had not proved a 
right to the surplus income. Similar questions 
appear to have arisen in various otW suits 
between the archaks (ofliciating-priests) and the 
trustees of the temples, with similar results. 

[ 44 ] Their Lordships agree wdth the conclu¬ 
sions which the High Court arrives at after a 
consideration of all these cases that where the 
grant is to the deity and the income is ear- 
marked for the services for which the special 
endowment is created, if there is a surplus which 
cannot be spent on these services, it would be a 
case for the application of the cy-pres doctrine,I 
but a special trustee cannot claim the surplus. 

[ 45 ] The finding of the High Court that the 
charity in question was founded by the Carnatic 
Rajas, and not by the ancestors of the appel¬ 
lants, considerably weakened their case, for in 
the face of this licding, it could not be urged 
that the present case fell wilbin that class of 
cases where it would be considered proper and 
in consonance with the principles of Hindu law, 
that in conformity with the wishes of pious 
donors their heirs should bo regarded ns the 
owners of the property.to enable them to maintain 
the family prestige by conducting the charity. 

A dedication is not invalidated by reason of 
the fact that the members of the settlor’s family 
are nominated as sbebaits or managers and 
given reasonable remuneration out of the income 
of the endowment, as also other rights like resi- 
dence in the dedicated property. But there must 
be clear words to this effect in the terms of the 
foundation. The facts proved or admitted in 
this case clearly show that it does not fall within 
that class of cases. 

[46] A few cases were cited in the course of 
the appellants* argument, of which only two 
appear to require consideration. 

[47] 33 I. A. 139,® at p. 143 was a cose where 
an unbroken period of 19 years* usage was in 
pursuance of an arrangement between members 
of the family : the existence and legality of the 
arrangement were denied. This Board held that 
the evidence of 19 years* continuous usage was 
conclusive evidence of the fact of such arrange¬ 
ment and that the arrangement was not impro- 
per and could not bo avoided except by proper 
proceedings instituted for that purpose. In the 
present case no such arrangement is in evidence 
\Yith which the possession or enjoyment of the 
appellants’ family could bo said to have com¬ 
menced. Tho only arrangement mentioned is 
tho compromiso between the members of tho 
family to which tho eudow^ment was not a 
party. 

[is] The other case relied upon was 67 I. A. 
125,^ at p. 130, whore the rule was affirmed re- 
lating to the presumption of a lawful origin in 
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support of proprietary rights long and quietly [C.N, 10.1 


enjoyed as it was explained in an earlier case 

by Lord Buokmaster in the following terms : 

“When every party to the original transaction hi^s pas¬ 
sed away and it becomes completely impossible to ascer¬ 
tain wbat were the circumstances which caused the 
original grant to be made, it is only following the policy, 
which the Courts always adopt, of securing, as far as 
possible, quiet possession, to people, who are in appa¬ 
rent lawful holding of an estate, to assume that the 
grant was lawfully and not unlawfully made.” 

[49] But it was explained in the same case 
that this rule is applicable where there is ab¬ 
sence or failure of actual evidence. The pre¬ 
sumption, it was stated, of an origin in some 
lawful title which the Courts have so often 
readily made in order to support possessory 
rights long and quietly enjoyed arises where no 
actual proof of the title is forthcoming, and the 
rule has to be resorted to because of the failure of 
actual evidence. In the present case, where there 
is ample and convincing proof of the nature of the 
grant, the object of the endowment and the capa¬ 
city of the persons claiming the user and enjoy¬ 
ment, the rule can hardly have any application. 

[50] A supplementary argument was advanc¬ 
ed on behalf of the appellant that the grant in 
this case properly interpreted was only of the 
melvaram (the landlord's share of the produce) 
and not of kudivaram (the tenant’s interest in 
the produce). Reference was made to the case in 
46 I. A. 123,® where the distinction between these 
two rights has been explained by this Board. ' 

[51] With reference to this argument, it is 
sufficient to observe that this distinction is not 
material in this case, as was admitted by coun¬ 
sel in the main argument of the appellants. The 
chief question was whether the endowment con¬ 
sisted only of the amount of the expenses 
required for conducting the kattalai in confor¬ 
mity with the recognised scale, being merely a 
charge on the income for meeting such expenses, 
or whether the entirety of the property formed the 
endowment. 

[52] As the High Court has held, and the 
decision is approved by this Board, that the en¬ 
dowment did not consist merely of a charge on 
the income of the property, it is unnecessary to 
pursue the point further, for whatever was the 
subject-matter of the endowment, the whole of 
it was intended for the benefit of the endow¬ 
ment, including any surplus which might on 
occasions arise, and the managers had no bene¬ 
ficial interest in such surplus. For all these rea¬ 
sons, their Lordships affirm the decision and 
decree of the High Court, and will humbly ad¬ 
vise His Majesty that this appeal be dismissed. 
The appellants will pay the costs of the appeal. 

B.G.D. Appeal dismiss^. 

Solicitors for Appellants—T. L, Wilson d Co. 

Solicitors for Respondents —Douglas Grant d Dold. 
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(From Lahore) 

24th July 1947 

Lord Simonds, Mr. M. R. Jayakar 
AND S[R John Beaumont 

Mohammad Din and others — Appellants 
V. Imam Dm and another — Bespondents. 

Privy Council Appeal No. 54 of 1946, 

(a) Colonisation of Government Lands Act 
(1912) — Rules by Punjab Government — Grant 
of proprietary rights to tenants — Attachment 
of condition, legality of—Crown Grants Act (1895), 
S. 3, efiect of. 

Executive authority cannot superimpose upon the 
grant of proprietary rights to tenant (under Coloiiv Act, 
1893) on piyment of the zar-i-milkiat (proper purchase 
price) a condition that the land should not be alienated 
during the tenure of the grantee “without the con¬ 
currence of the reversioners.” An in3position of such a 
condition would mean granting rights which are very 
different, and in fact creating an estate of a kind 
unknown to the law, for the result of a grant with such 
a condition would be to deprive the grantee of pro¬ 
prietary rights of an essential right of property, viz., 
the free power of disposition, and moreover to fetter it 
not by an absolute bar against alienation nor by such a 
bar except with the consent of a particular person, but 
by a bar against alienation “except with the concurrence 
of the reversioners,” a body of persons presumably 
altering from time to time and perhaps at no time 
easily ascertainable. Section 3, Crown Grants Act, does 
not also justify a grant with such a condition imposed. 

[Paras 10 and 11] 

(b) Civil P. C. (1908), S. 9 — Jurisdiction—Civil 
Court — Question whether executive has acted 
ultra vires. 

Civil Court has power to entertain suits where the 
question is whether the executive authority has acted 
ultra vires. [Para 6 ] 

Annotation : (’44-Com.) Civil P. C., S. 9, Note 50. 

Pts. 6 & 7. 

J. Chinna Durai —for Appellants. 

H. J. Umrigar — for Respondents. 

Lord Simonds- — This appeal from a judg¬ 
ment and decree of the High Court of Judicature 
at Lahore affirming a decree and judgment 
of the Senior Subordinate Judge at Lyallpur 
raises questions of some importance in regard to 
the powers of the executive authorities under 
the Colonisation of Government Lands Act 
of 1912. 

[2] The facts are simple and not in dispute. 
The lands in question in the case, which are 
situate in the district of Lyallpur, were at some 
date not made known to their Lordships granted 
under the Colony Act, 1893, to one Mokham on 
what is described as the usual colony tenancy. 
He died and was succeeded by a son named 
Jhanda who died without issue and was in turn 
succeeded by his mother Mt. Hayat Bibi, the 
widow of Mokham. At some date, which also 
does not clearly appear, the widow made an oral 
gift of the land to her son Imam Din. If she 
had full proprietary rights, she was competent 
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to flo so. Her competence has been challenged 
by the appellants all of whom are collaterals of 
Mokham under the circumstances which will 
now be stated. 

[:j| On 27-11-19-10, the widow being then the 
tenant of the land in dispute upon the terms of 
the tenancy grant applied in accordance with 
its conditions in the Court of the Collector 
Jjyallpur for the acquisition of proprietary rights 
theiein on payment of the zar-i-milkiat or 
proper purchase money. The Collector who 
must be regarded as having acted as a Deputy 
Commissioner made the order asked for and 
the widow paid the purchase money. The ap¬ 
pellants, though it has not been made clear to 
their Lordships what right they had to be 
present, appear to have attended before the 
Collector and opposed the application. And 
leing dissatislied with his order they appealed 
to the Commissioner of Multa Division who on 
29-5-1911, varied tho order by imposing the condi¬ 
tion that the land sliould not be alienated during 
the tenure of the widow “without the con¬ 
currence of the reversioners” i. c. the appellants. 
From this order the respondents in turn ap- 
pealed to the Financial Commissioner of the 
Punjab, who on 4.n.i9i2, afiirmed the Commis¬ 
sioner’s order and rejected the appeal. He observed 
that the Deputy Commissioner (i. e. the Col¬ 
lector who acted as Deputy Commissioner) ought 
not to have given permission to acquire pro. 
prictary rights but be agreed with the Commis- 
eionerthat, as the proprietary right-shad actually 
been paid for and the transaction was complete, 
its repudiation at that stage might involve 
unnecessary complications. He further said that 
in the grounds of appeal it had been urged that 
the Commissioner bad acted ultra vires in 
attaching the condition in regard tOialienation but 
that this point had not been argued before him. 
lie thought however that as the Government was 
not under any obligation to grant projn'ietary 
rights it was equally competent to grant pro¬ 
prietary rights subject to conditions and under 
the Crown Lands Grants Act such conditions 
were binding on the grantee. 

[4] The widow having, as already stated, 
made a gift to her son Imam Din in tho course 
of the proceedings, he and she on 23 - 3 - 1912 , com¬ 
menced the suit, in which this appeal arises, 
in the Court of the Senior Subordinate 
Judge, Lyallpur, against the present appellants 
claiming a declaration that he was the full 
owner of the land in dispute. This claim, as 
already pointed out, depended for its validity 
upon the plea that she had full proprietary 
rights including an unfettered power of aliena¬ 
tion. This could only be so if the Commissioner 
had no power to vary the Deputy Commis¬ 


sioner’s order by imposing the condition already 
mentioned. 

[5] In the suit a number of issues were raised, 

but in effect only two were argued before their 
Lordships, viz. : (l) whether the civil Court 
had jurisdictiou to try the suit and (2) whether 
the condition against alienation “without the 
concurrence of the reversioners” was ultra vires 
tho Commissioner. 

[6] Their Lordships have no doubt that the 
civil Court has power to entertain a suit, in 
which the question is whether the executive 
authority has acted ultra vires. They need do 
DO more than refer to the recent exposition of 
this subject in 72 I. A. 271." 

[7] The more difiBcult question is that which 
they now proceed to discuss, whether the imposi¬ 
tion of the condition in question was ultra vires 
the Commissioner. But before doing so, they 
will state the course of the suit in the Courts 
in India. The Subordinate Judge, Lyallpnr, first 
held, and, as their Lordships think, rightly held, 
that the civil Court bad jurisdiction to try the 
suit. At a later stage^after hearing evidence, to 
which it is not necessary to refer, he decided 
that no appeal lay from tho order of the Deputy 
Commissioner to the Commissioner or the Finan¬ 
cial Commissioner and that the condition impos¬ 
ed by the Commissioner and upheld by the 
Financial Commissioner was clearly in excess 
of their power and ultra vires. He held there¬ 
fore that the widow was competent to dispose 
of the property and made the declaratory decree 
as asked, 

[8] From this decision tho present appellants 
preferred an appeal to the High Court of Judi- 
cature at Lahore. It appears from the judgment 
of the learned Chief Justice of that Court that at 
the hearing of the appeal one point only waa 
taken by counsel for the appellants, viz., that 
the Subordinate Judge was wrong in holding 
that no right of appeal existed from the order 
of tho Deputy Commissioner. Upon this point the 
Chief Justice thought that the appeal was well- 
founded, bolding that an appeal from an order 
granting permission to acquire proprietary rights 
lay to the superior executive oflicers. But he 
thought further that, even if such an appeal 
lay, the question still had to bo decided whether 
such a condition could be imposed upon the 
grant of proprietary rights, and upon a consi¬ 
deration of tbo question camo to the conolusion 
that the condition was not warranted by the 
Colony Act or any rules made thereunder and 
must be treated as void. The decision of the 
Subordinate Judge was therefore aflSrmed. 

[9] With this conclusion their Lordships 

• So in tho judgment should this be 241 ? reported 
in 32 A. I. R. 1946 P. 0, 166 -- Ed, 
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agree. They have not had the advantage of 
aeeing the original grant but assume that the 
Financial Commissioner was correct where he 
said ‘‘The Commissioner has rightly pointed out 
that the original grant was made on condi¬ 
tions that made no provision for the acquisition 
of proprietary rights.” If so, it would seem that 
the effect of the Act of 1912 and the Rules issued 
under it by the Punjab Government under the 
description "Rules prescribing the conditions on 
which tenants holding land in the Chenab Colony 
under statements of conditions issued under Act 
(3 [hi] of 1893), other than tenants holding on 
service conditions, may acquire proprietary rights 
in their holdings” was to give to the executive 
officer the absolute right to grant or to refuse to 
grant proprietary rights to such a tenant. Their 
Lordships observe that Kule v of the cited Rules 
is in these terms: 

“An appeal shall lie to the Commissioner from an 
order of a Deputy Commissioner under these rules refus¬ 
ing to grant proprietary rights. All proceedings under 
these rules shall be subject to the control of the Finan¬ 
cial CommiEsioner and the Local Government.” 

The first part of this Rule suggests that the 
decision of the Deputy Commissioner is of a 
judicial character, and further suggests that upon 
the principle"ea:p?'essfo uniiis exclusio alterius'' 
no appeal lies from an order of the Deputy 
Commissioner granting proprietary rights. But 
this is not easily reconcilable either with the 
second part of the Rule which submits all pro¬ 
ceedings to the control of the Financial Commis¬ 
sioner and the Local Government or with the 
general executive character of the proceedings. 
Their Lordships do not, for the reasons presently 
appearing, tbiuk it necessary to express any 
final opinion upon this point. They observe, 
however, that a very good reason for giving a 
right of appeal, where a grant has been refused, 
but saying nothing about the case, in which it 
has not been refused, would be that the execu¬ 
tive authority would not itself want to appeal 
from the grant which its own officer had made 
and that it was never contemplated that third 
parties would be cited and be concerned to ap¬ 
peal from any order. The conclusion cannot be 
avoided that in this matter the boundary, often 
difficult to maintain, between executive and judi¬ 
cial function has not been carefully observed 
and some confusion has resulted. 

[lO] But, however, this may be, the substan¬ 
tial question, as the Chief Justice observed, still 
remains, whether the executive authority could 
lawfully superimpose upon the grant of pro¬ 
prietary rights such a condition as was here 
imposed. Upon this question their Lordships 
concur in the reasoning and conclusion of the 
Chief Justice. They would not lay too much 
stress on the fact that the widow had in fact 


paid a purchase-price based on the acquisition 
of full proprietary rights whereas the result of 
the condition w'as that she got something differ¬ 
ent and less valuable. They would assume that 
the executive authority would not hold her to 
such a bargain but would, if she wished, repay 
her the money and restore her to her former 
position. The real question is whether it wasi 
competent for the executive authority under the 
form of granting proprietary rights to grant 
something very different and in fact to create 
an estate of a kind unknown to the law. For 
the result of a grant with such a condition is to 
deprive the grantee of proprietary rights of an| 
essential right of property, viz., the free power] 
of disposition, and moreover to fetter it not by 
an absolute bar against alienation nor by such* 
a bar except wdth the consent of a particular! 
person, but by a bar against alienation "except 
with the concurrence of the reversioners,” a 
body of persons presumably altering from time 
to time and perhaps at no time easily ascertain¬ 
able. Their Lordships do not find any justifica¬ 
tion for such a condition in the Act or any 
Rules that have been brought to their notice. 

( 11 ] It was urged on behalf of the appellants 
that such a condition was justified by S. 3, 
Crown Grants Act (Act 15 [XV] of 1895). Their 
Lordships will assume without deciding the 
question, which is at least arguable, that that 
Act applies to the acquisition of proprietary 
rights under the Colony Acts. Section 3 is un¬ 
doubtedly very general in its terms. It provides 
that 

“all provisious, restrictioas, conditions and limitations 
over contained in any such grant or transfer as afore¬ 
said shall be valid and take effect according to their 
tenor, any’’rule of law statute or enactment of the Legis¬ 
lature to the contrary notwithstajiding.” 

But for the reasons given by the Chief 
Justice this does not appear to justify a 
grant with such a condition imposed. For 
here the specific subject-matter of the grant 
is “the proprietary rights.” That and nothing 
else may be granted or refused. To purport to 
grant "proprietary rights” but to withhold an 
essential proprietary right, viz.: the free power 
of alienation, is neither the one thing nor the 
other. The withholding of such a right may be 
referred to as a condition, but its effect, as al¬ 
ready stated, is to create an estate unknown to 
the law and to grant not “proprietary rights” 
but something less which is not susceptible of 
terms of legal definition. Their Lordships think 
that the original grant by the Deputy Commis¬ 
sioner, who clearly acted within his competence, 
should stand and the so-called condition imposed 
by the superior executive authority, which was 
in their view incompetent, should be disregard¬ 
ed. For these reasons they are of opinion that 
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this appeal ebonld be dismissed and they will 

humhly advise Ilia Majesty accordingly. The 

appellants must pay the costs of this appeal. 

B.G.T). Appeal dismissed. 

Solicitors for Appclknls — Hif. S. L. Polak d Co, 
Holieit:jr8 for Hc'pondentd — T. L. Wilson cC Co. 


[G. N. 11] 
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(From Peshawar) 

29th July 1947 

Loud Himonds, Mu. M R Jayakar and 

Sfu John Bkadmont 

Sir Mohammad Akbar Khan — Appellant 
V. Mt. Motai and others — liespondents. 

Privy Council Appeal No. 77 of 1941. 

(a) Civil P. C. (1908), O. 41. R. 27 (1) (b)— 
Evidence cannot be allowed to fill up lacuna. 

The power of an Appeliaio Court to admit further 
evidence under 0. 41, R. 27 (1) (b) is confined to casea 
in which the Court requires any document to be pro¬ 
duced, or any witness to be examined, to enable it to 
pronounce judgment or for any other substantial cause. 
The power only arises where the Court require.^ the 
further evidence for one of the two causes specified. An 
order under U. 27 (l)(b) cannot be made to enable a 
party to fish out evidence in order to prove his case 
and make up the lacuna which then existed: 18 A. I. U. 
1931 P. C. 143, Rcl on, [Para 12] 

Annotation : (’44-Coni.) Civil P. C., 0. 41, R. 27, 
N. 8 Pt. II, 

••(b) Suits Valuation Act (1887), S. 8 — Posses¬ 
sory mortgage — Suit for redemption — Valuation 
for purposes oi jurisdiction. 

The cfTcct of Court-ftes Act, 1870, S, 7, suh-s, (ix), 
and S. 8, Suits Valuation Act, 1887, is that the 
normal rule that valuation for court-fees and jurisdic¬ 
tion is the sumo does not apply to (amongst others) 
redemption suits and there is no statutory provision as 
to the amount at which a suit for redemption is to bo 
valued for purposes of jurisdiction. Value for purposes 
of jurisdiction in a redemption suit depends on the 
amount found duo to the mortgagee. A redemption suit 
is concerned with ilie interest of the mortgagee only and 
not with the interest of the mortgagor, and the value 
of the equity of redemption is irrelevant. It is no doubt 
true that whore the mortgagee is in possession the effect 
of granting or withholding an order for redemption 
may be to confirm the title of the mortgagor or the mort¬ 
gagee, as the case may be, to the whole property, but 
this is an incidental efiect of the order made, and does 
not involve that the whole property is the subject- 
matter of the litigation. [Para 13} 

Hence in a redemption suit with the mortgagee in 
possession, the value for purpose of jurisdiction should 
not be based upon the value of the property concerned 
but upon the value of the interest therein of the mort¬ 
gagee: 5 Rang. 499 : 14 A. I. R. 1927 Rang. 304 : 105 

I. C. 412, OVERRULED. [Para 13] 

(c) Limitation Act (1908), S. 3 — Onus of proof. 

It is clear from the provisions of S. 3, Limitation 
Aof, and 0. 7, Rr. 1, 6, and 11, Civil P. C. that the 
burden rests in the first instance uf>on plaintitl to show 
that his suit was not instituted after the period pres* 
cribed therefor by Sch. I and accordingly is not re¬ 
quired to bo dismissed under 8. 3. Hence where a suit 
for redemption of a mortgage is brought on 27 8-1936 
and there is no evidence that the morlgogo was for any 
fixed term, the plaintiff must prove that the mortgage 


A. I. R. 

was effected on or after 27-8-1876 being 60 years before 
the date of suit. The fact that shosvs that the mortgage 
was in existence in 1885 afiords no ground for presum¬ 
ing that it arose in or after 1876 and does not shift to 
the defendant the burden of showing that the suit was 
not within time. [Para 14] 

Annotation : ('42.Com.) Limitation Act, S. 3, N. 38, 

•'(d) Limitation Act (1908), S. 20— Applicability 
—It does not apply to extend time for redemption 
of mortgage. 

Section 20 in terms refers to the payment of interest 
on a debt or legacy and makes receipt of the rent oi 
produce oi the laud by a mortgagee in possession equi¬ 
valent to a payment of interest, and a fresh period of 
limitation bas to be computed from the time when the 
payment was made. This must clearly mean a fresh 
period of limitation for payment of the debt or legacy, 
and no reference is made in the section to the right of 
redemption. The wording of S. 20 is clear and to 
extract from it an extension of the time for redemption 
would involve reading into the section something which 
is not there. Secti m 20 applies only to extend the time 
for recovery of tbo mortgage debt and does not apply to 
extend time for redemption of a mortgage: 26 All. 167; 

9 A. I. R. 1922 Bom, 356 and 11 A. I. R. 1924 Lab. 
484, Approved. [Para 16] 

Annotation : (’42-Com.) Limitation Act, S. 20, N. 4, 
Pt, 2. 

1. (’31) 6b I. A. 254 : 18 A. I. R. 1931 P. C, 143 : 10 
Pat. 654: 132 I. C. 721 (P. C.), Parsotim v. Lai Mohar, 

2. (’27) 5 Rang. 499 : 14 A. I. R. 1927 Rang. 304: 105 
1. C.-412, Ma Hla Saing v. Mu Su We. 

3. (’04) 26 All. 167, Anwar Husain v. Lalmir Khan. 

4. (’22) 46 Bom. 1000 : 9 A. I. R. 1922 Bom. 856 : 70 
I. C. 906, Bbagwan Ganpati v. Madbav Shankar. 

5. (’24) 11 A. I. R. 1924 Lab. 484; 78 I. C. 617, Piroze 
Khan v. Kanbaiya Ram. 

C. S. Reuca^tlc and R. Parikh — for Appellant. 

S. R. Khambatta nnd H. J. Vinrigar — for Respon¬ 
dents. 

Sir John Beaumont. — This is an appeal 

by special leave from a judgmeot and decree 
of the Court of the Judioial Oommisaioner, 
North-West Frontier Province, dated 28th April 
1941, afbrming a judgment of the Additional 
Judge of Peshawar dated 17th January 1941, 
which affirmed the judgment and decree of the 
Subordinate Judge, 4th Class, Mardan, dated 
11 th June 1937. The appeal arises out of a suit 
brought by the appellant against the rospon- 
dents for possession of certain lands by redemp¬ 
tion of a mortgage on paying the amount due 
upon the mortgage which is claimed to be R9.8. 

[2] The facts giving rise to the appeal, which 
are not in dispute, are as follows: The mortgage 
for the sum of Rs. 8 which the appellant seeks 
to redeem has not been produced, and there is 
no evidence that any written mortgage ever 
existed. The evidence that the respondents are 
in possession of the lands in suit as mortgagees 
consists of: (a) An entry in the Jamabandi 
(Register of owners holding) for the year 1885-86 
of the village of Mardan, in which under the 
heading “Name of owners W’ith partioulara**" 
Burhan-ud-din is mentioned as mortgagor and 
Fazal Shah is mentioned as mortgagee for B& 8 
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in King Emperor’s coin. The property is stated 
to be cultivated by the mortgagees themselves, 
(b) An extract from the Record of Rights relat- 
ing to the village of Mardan for the year 1895-96 
in which Burhanuddin is stated to be mortgagor, 
and Mt. Motai 1st wife, Mt. Mustafa 2nd wife, 
Mt. Walagai 3rd wife, and Mt. Ajjo 4th wife of 
Fazal Shah are stated to be mortgagees in equal 
shares, and to be cultivating themselves, (c) An 
entry in the Mutation Register for the village of 
Mardan relating to the years 1925-26, in which 
Burhan-ud-din is stated to be mortgagor and the 
said four wives of Fazal Shah are stated to be 
mortgagees in equal shares. 

[3] Mt. Motai, the first wife of Fazal Shah, 
is respondent l. The other respondents claim 
under Sherdil to whom the three other wives of 
Fazal Shah transferred their rights. 

[4] On let June 1935, the appellant purchased 
from the sons of Burhan-ud-din, the original 
mortgagor, the equity of redemption in the pro¬ 
perty for the sum of Es. 25,000. 

[6] On 27th August 1936, the appellant insti- 
tuted the present suit in the Court of the Sub. 
ordinate Judge, Mardan, claiming to redeem the 
mortgage vested in the respondents on payment 
of Rs. 8 and praying for a decree for possession 
of the land. The suit was valued in the plaint 
for purposes of court-fee and jurisdiction at Rs, 8. 

[6] The case was tried by the Subordinate 
Judge of the 4th Class, Mardan. The learned 
Judge raised various issues of which the first 
was: “Is the plaintiff’s suit within time ?" He 
held that the burden of proving that the suit was 
within time was on the plaintiff; that, inasmuch 
as under Art. 148, Limitation Act, a suit for 
redemption must be brought within 60 years 
from the time whfen the right to redeem, or to 
recover possession accrued and there was no 
evidence that the mortgage was for any fixed 
term, the plaintiff must prove that the mortgage 
was effected on or after 27th August 1876, being 
60 years before the date of suit, and this he had 
failed to do. Accordingly, the suit was dismissed. 

[7] In appeal the District Judge of Peshawar 
admitted in evidence under o. 41, R. 27 (i) (b), 
a further document which he thought might be 
material, and remanded the case to the lower 
Court under o. 41, R. 23, for a decision on all 
the issues. 

[8] From the order of the District Ju^ge an 
appeal was brought to the Court of the Judicial 
Commissioner, North-West Frontier Province. 
It was argued for the appellant that the trial 
Judge had no jurisdiction to hear the case which 
was beyond the limits of his pecuniary jurisdic- 
tion. This argument was rejected. It was then 
held that an appeal lay from the order of 
remand made by the District Judge, and that 
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such order was not justified, since no case for 
admitting further evidence had been shown. 
Accordingly, the order of the District Judge was 
set aside, and the case was sent back to the 
lower Appellate Judge with directions that he 
should proceed to decide the case on merits. 

[9] On the appeal from the Subordinate 
Judge coming again before the District Judge it 
was held that the Subordinate Judge was right 
in the view he had taken on the issue of limita- 
tion, and the appeal was dismissed. 

[to] From this judgment there 'was an appeal 
to the Court of the Judicial Commissioner. That 
Court agreed with the views cf the lower Courts 
on the question of limitation. They also rejected 
an argument presented to them that there had 
been an acknowledgment of the mortgage giving 
a fresh start for limitation under s. 19, Limita¬ 
tion Act, a point which has not been argued 
before this Board. In the result the appeal was 
dismissed, and from that decision this appeal 
has been brought. 

[11] The points argued before the Board 
were : First : that the case was beyond the 
limits of the pecuniary jurisdiction of the trial 
Judge. Secondly : that the burden of proving 
that the suit was within time was wrongly placed 
on the appellant and, alternatively, that if such 
burden lay initially on the appellant, the evi¬ 
dence produced was sufficient to shift the burden 
to the respondents. Thirdly : that the District 
Judge at the first hearing before him was right 
in admitting further evidence and in remanding 
the case. 

[ 12 ] Their Lordships can dispose of the third 
point shortly. The power of an Appellate Court 
to admit further evidence under o.4l, R. 27 (l) 
(b) is confined to cases in which the Court 
requires any document to be produced, or any 
witness to be examined, to enable it to pronounce 
judgment or for any other substantial cause. As 
pointed out by this Board in 68 i. A. 254/ the 
power only arises wffiere the Court requires the 
further evidence for one of the two causes sped- 
fied. The document which the learned District 
Judge allowed to be given in evidence in this 
case was a copy of a mutation from the settle¬ 
ment record of 1883-84 of the village of Mardan, 
and it was suggested that that document would 
help the case of the appellant. But the docu¬ 
ment in question was a copy of a public docu¬ 
ment which the appellant could have put in 
evidence at the trial. It was certainly not re¬ 
quired to enable the learned District Judge to 
pronounce judgment, nor does there appear to 
have been any other substantial cause for which 
the Judge required the document. Their Lord- 
ships agree with the view of the Court of the 
Judicial Commissioner that the effect of the 
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leniotid OL-Jer was “to allow the iilainiiff to 
fish out evidence in order to iirove bis case and 
■nako lip the lacuna wbich, at the present 
moment, cxist-i." Their Lordships agree that the 
remand order was not justiGed. 

fvd The question of jurisdiction arises in this 
way: The triol Judge, ns already noted, was a 
Suboriinate Judge of the 4th Class and under 
r.egm 10 of the KorthAVest l-’rontier Provinco 
Courts Uegnlation, 1931, his jurisdiction was 
limited to cases in which the valuo does not 
execo i l!s. ICOO. The effect of the Court-fees Act. 
1S70, S. 7, 3iib-s. (ix) and S. S, Suits Valuation 
Act, 1SS7, is tliat the normal rulo that valuation 
for court-fees and jurisdiction is the same dees 


not ai'piy to (amongst others) redemption suits 
and there is no statutory provision as to the 
amount at which a suit for redemption is to be 
valued for purposes of jurisdiction. The question 
which arises is whether, in a redemption suit 
.with the mortgagee in possession, the value 
should be based upon the valuo of the property 
concerned, or upon the valuo of the interest 
therein of the mortgagee. Iteliance i.s placed by 
the appellant on the case in 5 liang. 499,“ whero 
it was held that in a redemption suit where the 
mortgagtc is in possession the subject-matter is 
the land sought to be redcenicd and the valua¬ 
tion of such suits for the purposes of jurisdiction 
should bo based on the valuo of tbo land. That 
view has not prevailed in the Indian High Courts 
where it has been held that value for purposes 
of jurisdiction in a redemption suit depends on 
the amount found due to tbo mortgagee. In 
their Lordships’ ojiinion this latter view is clearly 
correct. As pointed out in the judgment of the 
Court of the Judicial Commissioner a redemp¬ 
tion suit is concerned with the interest of the 
mortgagee only and not with Iho interest of the 
mortgagor, and the value of the equity of re- 
dem[)tion is irrelevant. It is no doubt true that 
whore the mortgagee is in po.ssGS 3 ion the effect 
of granting or withholding an order for redomp. 
tion may be to conGrm the title of the mort- 
gagor or the mortgagee, as the case may bo. to 
the whole property, but this is an incidental 
effect of the order made, and does not involve 
that the whole property is the subject-matter of 
tbo litigation. In their Lordships’ view, there¬ 
fore, the suit was correctly valued for purposes 
of jurisdiction at Rs. 8. 


ihi]^ That leaves only the question of limita- 
tiop; Section 3, Limitation Act, enacts that; 

“Subject to the provisions contained in Ss. 4 to *25 
inci'jgivc, every suit in^titutcd, appeal preferred, and 
application made, after the period of limitation prrs* 
cribed therefor by Scb. 1 shall bo dismissed, although 
limitation has not been set up as a dcfenco." 

In 0 . 7, Civil P. (b, n. 1 requires the plaint to 
contain amoDg.st other particulars the facts 
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constituting the cause of action and when it 
arose, Eule G requires that where the suit is 
instituted after the expiration of the period pres, 
cribed by the law of limitation, the plaint must 
show the ground upon which exemption from 
such law is claimed. Rule 11 enacts that the 
plaint shall be rejected if the suit appears from! 
the statement in the plaint to be barred by any! 
law. It is clear from these provisions that the 
burden rests in the first instance upon a plain- 
titl' to show that his suit was not instituted after 
the period proscribed therefor by 8ch. 1 and ac¬ 
cordingly is not required to be dismissed under 
S. 3. The appellant therefore has to show, as the 
learned Subordinate Judge held, that the mort- 
gaga on which his title is based was made on or' 
after 27th August 187G. All that he does show is 
that the mortgage was in existence in the year 
1885. The appellant has argued that this is suffi¬ 
cient to shift to the respondents the burden of 
showing that the suit was not within time, No 
doubt, in some cases, tbo evidence may reach a 
point at wbich the onus of proving a suit to be 
out of time rests upon the defendant, and regard 
must always be bad to the party in whose 
knowledge the relevant facts may appear to be. 
But their Lordships agree with the Courts in 
India in thinking that the fact that a mortgage 
existed in 1885 affords no ground for presuming 
that it arose in or after 1876; nor does there 
appear to be any reason in this case for thinking 
that the mortgagees are withholding relevant 
information. The mortgagors admittedly left in 
possession of a valuable estate for over 60 years 
parties claiming under a mortgage for a nomi¬ 
nal amount and no explanation of this conduct 
is fortbeoming. If there is a difficulty now in 
proving the origin of the mortgage, that is due 
to the long delay by the mortgagors in attempt¬ 
ing to enforce their claim. 

[16] It was argued before this Board, though 
not before the Courts in India, that the time for 
redemption had been extended by the operation 
of s. 20, Limitation Act. Section 20 (l) provides; 

“Where interest on a debt or legacy is, before the 
expiration of the prescribed period, paid as such by the 
person liable to pay the debt or legacy, or by bis agent 
duly authorized in this bcbalf, or whoro part of the 
principal of a debt is, before tbo expiration of the pres¬ 
cribed period, paid by the debtor or by his agent duly 
authorized in this behalf, a fresh period of limitation 
shall he computed from the time vsben the payment 
was made.” 

Sub-scctiou (2) provides : 

“Where mortgaged land is In the possession of the 
mortgagee, the receipt of the rent or produce of such 
land shall be deemed to be a payment for the purpose 
of svib-s. (1).” 

[IG] The section in terms refei'S to the payment 
of interest on a debt or legacy and makes 
receipt of the rent or produce of the land by a 
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mortgagee in possession equivalent to a pay¬ 
ment of interest, and a fresh period of limitation 
has to be computed from the time when the 
Ipayment was made. This must clearly mean a 
fresh period of limitation for payment of the 
debt or legacy, and no reference is made in the 
section to the right of redemption. The argu. 
ment, however, is that the mortgage contract is 
one, that the rights of mortgagor and mortgagee 
are reciprocal and correlative, and that the 
Legislature in extending the time within which 
the mortgagee may sue for his debt must have 
intended at the same time to extend the period 
in which the mortgagor can redeem the pro¬ 
perty, since it would be anomalous to leave the 
right of the mortgagee to recover bis debt alive, 
after his obligation to be redeemed is dead. Mr. 
Kbambatta for the respondents has referred the 
Board to three decisions in India, namely, 26 
ALL. 167;^ 46 Bom. lOOO* and A. J. E. 1924 Lah. 
484^ in which this argument was rejected, and it 


was held that S. 20 applied only to extend the 
.time for recovery of the mortgage debt. In their 
iLordships* opinion these cases were rightly 
jdecided. The wording of S. 20 is clear and to 


^extract from it an extension of the time for 
redemption would involve reading into the sec- 
’tion something which is not there, and this 
could only be justified if it appeared to be neces¬ 
sary in order to give effect to the intention of 
the Legislature to be ascertained from the Act 
as a whole. The construction suggested would 
involve that there was in effect no time limit 
for the redemption of a usufructuary mortgage, 
and this is not an intention which can be readily 


imputed to the Legislature. Their Lordships are 
not impressed with the suggested anomaly arising 
from the construction which they place upon the 
Section. In the unlikely event of a mortgagee 
suing to recover his money after the right of 
redemption has become barred it can hardly be 
supposed that he would be successful without 
being required to perform the condition inherent 
in every mortgage contract that the security 
will be returned when the money is paid. 


[17] For these reasons, which are substan¬ 
tially those which appealed to the Court of the 
Judicial Commissioner, their Lordships think 
that this appeal fails and they will humbly 
advise His Majesty accordingly. The appellant 
must pay the costs of the respondents. 

D.S. Appeal dismissed. 

Solicitors for Appellant—S/anZej/ Johnson and Allen. 

Solicitors for Respondents—r. L. Wilson and Co. 
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(From Oudh ('4d') 31 AJ.E. 1944 Ondh 65) 

21st July 1947 

Lord Simonds, Lord Uthwatt and 
Sir John Beaumont 

Rani Munia and another _ Appellants v. 

Surendra Bikram Singh — Respondent. 

Privy Council Appeal No. 45 of 1945. 

Deed—Construction—Deed of family settlement 
whether conferred absolute interest or life interest 
only. 

A deed of family settlement stated, inter alia as 
follows: “Of the entire property in dispute the declarant 
No. 1 shall remain in possession for his life without the 
coparcenersbip of anybody else. But excL-pting the pro¬ 
perty mentioned in the List 1 of this deed, ho shall 
not possess any sort of right of transfer regarding any 
of the remaining properties. In respect of the property 
mentioned in List 1 the declarant No. 1 shall pos 5 es.s 
all sorts of power of transfer:” 

Eeld. on construction of the terms of the whole 
deed, that the declarant No. 1 did not take an absolute 
interest in the properties in List 1 but only a life 
estate; that the declaration that the declarant shall 
possess all sorts of powers of transfer related ouly to 
bis life interest and hence he had no power of dis- 
po^tion by will. [Paras 11 ct 16] 

C. S. Eewcastle and S. P. Khainhatta — 

for Appellants. 

Sir Thomas Sirangman and S. Hijam — 

for Respondent. 

Lord Uthwatt. — This is an appeal from a 
judgment and decree of the Chief Court of Oudh 
at Lucknow^ dated l5th October 1943, which 
partly reversed and partly affirmed a judgment 
and decree of the Civil Judge of Malihabad, 
Lucknow, dated 9th April 1941. 

[ 2 ] The appeal arises out of proceedings 
brought by the appellants in w'hich they claimed 
inter alia possession of three villages, Moham- 
madpur Saraiyan, Jam Khanwan and Agasar, 
The title to these three villages is now^ the only 
matter in dispute. The rights of the parties 
depend upon the true construction of a deed of 
family settlement dated 4th October 1923, the 
appellants contending that under it Bhagwan 
Bakhsh Singh was either entitled to these villages 
absolutely or was entitled to dispose of them by 
will, and the respondent contending that he had 
no such interest or power. 

[3] The Civil Judge held that Bhagwan Bakhsh 
Singh was absolutely entitled to the villages. 
The Chief Court held that he was entitled to a 
life interest only and had no power of disposition 
by will. 

[4] The question at issue arises in the follow¬ 
ing circumstances. The three villages in question 
form part of the taluqdari estate of Itaunja in 
the District of Lucknow. In the year 1923, the 
Itaunja family shown in the following pedigree 
consisted of three members, Surendra Bikram 
Singh, Bhagwan Bakhsh Singh and Kampal 
Singh. Surendra Bikram Singh had then just 
attained his majority while Bhagwan Bakhsh 
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Singh and Ratnpal Singh were of the age of 
63 >ear3 and 45 years respectively. 

.TOT SINGH 

I 

I I 

UaUn Singh Guman Singh 

I 1 

Raja Indra Bikram Singh (died 21-1-1921) ' 

I j 

Surcndra Bjkram Singh (adopted son) I 


Bhagwan Baksli Singh Bampal Singh. 

[5] Upon the death of Raja Indra Bikram 
Singh, then tahujdar of Itaunja estate, disputea 
arose between Surendra Bikram Singh and 
Bbagwan Bakhsh Singh ae to the succession to 
the estate of Itaunja. The revenue Court in the 
mutation proceedings recorded in the revenue 
Register the name of Surendra Bikram Singh in 
respect of the late Itaja’s non-tahuidari property 
and that of Bhagwan Bakhsh Singh in respect 
of his taluqdari estate. Both being dissatisfied 
they filed suits one against the other in the Court 
of the Subordinate Judge of Lucknow to establish 
their respective claims to the whole of the 
Itaunja estate. The two suits were consolidated 
for trial but were afterwards settled and a decree 
dated I3th September 1923, was made in the 
terms of the compromise. 

[()] Rampal Singh was not a party to either 
of the two suits although he was interested in 
the property to which they related. Ke was 
accordingly not bound by the compromise, but 
on 4th October 1923, the deed of family settle¬ 
ment was entered into by the three members of 
the family giving effect to the terms of com¬ 
promise. 

[7] In the deed Bhagwan Bakhsh Singh, 
Rampal Singh and Surendra Bikram Singh are 
referred to as declarant No. 1 , declarant No. 2 
and declarant No. 3. It recites the suits, the fact 
of a compromise and the circumstance that 
Rani Sheoraj Kuar Saheba, the wife of Bhagwan 
Bakhsh Singh, had died since the making of the 
compromise and the desire to execute the deed 
and ratify its terms as a family arrangement. 
Clause 1 states that the entire property left by 
Indra Bikram Singh is mentioned in the lists 
appearing in the deed and is in the deed styled 
“the property in dispute.” List 1 specifies seven 
villages including the three villages in question; 
list 2 gives details of the debts of the parties and 
of Indra Bikram Singh; list 3 specifies other 
immovable properties; and list 4 givts details 
of maintenance-holders and recipients of pay¬ 
ments as a matter of favour. 

[8] Clauses 8, 4 and 6 of the deed are as 
follows: 

"3. On the entire ‘property in dispute’ the declarant 
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No. 1 shall remain in possession for his life without 
the coparcenersbip of anybody else. But, excepting the 
property mentioned in the List 1 of this deed, he shall 
not; possess any sort of right of transfer regarding any 
of the remaining properties. In respect of the property 
mentioned in List 1, the declarant No. 1 shall possess 
all sorts of power of transfer. If the declarant No. 1, 
on account of the death of Rani Sheoraj Kuer Saheba, 
marries again and from the womb of this 2nd Rani 
and from his loins there bo born a male child then that 
male child born from his loins shall not acquire any 
right in the 'property in dispute’ excepting in the pro¬ 
perty mentioned in List 1. Such a son can inherit only 
the property mentioned in List 1 and in such a case 
the declarants Nos. 2 and 3 or their descendants shall 
have no right to the property mentioned in List 1. 
After the death of the declarant No. 1, the declarant 
No. 2 shall, for bis life (and) without power of transfer, 
remain in possession of the entire 'property in dispute’ 
subject to the terms of this deed relating to the pay¬ 
ment of debts and maintenance. After the death of the 
declarant No. 2, and if. God may forbid, tbe declarant 
No. 2 were to die in the lifetime of declarant No. 1, 
then, at tbe lime of the death of declarant No. 1, the 
declarant No. 3 shall, subject to tbe terms of this deed 
relating to tbe payment of debts and maintenance, 
remain in possession of the entire 'property in dispute’ 
for his life (and) without power of transfer. After the 
death of tbe declarant No. 3 or if the declarant No. 3 
were to die in the lifetimo of tbe declarants Nos. 1 and 
2, then at tbe timo of the death of the person who 
might be the last possessor of tbe property, be, who 
out of the male descendants born from tbe loins of tbe 
declarant No. 3, will be the oldest descendant of the 
senior branch shall be absolute owner of tbe 'property 
in dispute’ subject to the terms of this deed, relating to 
the payment of debts and maintenance, and be shall be 
deemed to be governed by the provisions of Act 1 [I] of 
1869. If out of these none be existing then whoever out 
of tbe family of Baepur Ekraria Estate, be tbe nearest 
heir and bo entitled under the provisions of Act 1 [I] of 
1869, shall be the absolute owner of the entire ‘property 
in dispute,’ subject to the terms relating to the payment 
of debts and maintenance. 

4. Debts duo from Baja Indar Bikram Singh and 
from the declarants Nos. 1 and 3, are being detailed in 
List 2 tbe total amount whereof comes to Rs. 6.63,000. 

As to tbe payment of the whole of these debts it has 
been settled that the moveable property in dispute 
excepting some such particular ornaments as the decla¬ 
rant No. 1. after consultation with the Hon’ble Raja 
Sir Rampal Singh aforesaid, might like to keep, and 
the immoveabl»» property mentioned in List 3, are 
earmarked for the payment of the debts. The said Raja 
Sir Rampal Singh has kindly taken upon himself the 
responsibility of paying off the debts by disposing of 
the moveablo and immovable property in accordance 
with tbe said arrangement. The Raja Saheb aforesaid 
will bo competent to dispose of tbe said properties in 
such manner as he might like and to execute deeds of 
conveyance under his own signature, and whatever the 
said Raja Saheb will do in this matter will be deemed 
to have been done by all the three declarants and their 
representatives and those (acts) will be binding on tbe 
three declarants and on their representatives. If the 
properties mentioned in this paragraph be found to be 
insulTicient to pay off the debts then the said Raja 
Saheb will be competent, after consultation with tbe 
person then in possession (of estate), to dispose of 
another ‘properly in dispute' excepting tbe property 
mentioned in List 1, and to satisfy the remaining debts. 
Whatever property the said Raja Saheb will dispose of 
in order to pay off the debts, will be disposed of free 
from the charge of maintenance. If in respect of these 
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transfers, may God forbid, the said Raja Saheb be at 
any time called to explain, or if in any form any litiga¬ 
tion might crop up then the liability for all damages 
and costs will be on the ‘property in dis 2 ^ute* and on 
the person who will then be in possession of the estate 
and the Raja Saheb aforesaid shall not be liable under 
any circumstances. 

5. That during the possession of the declarant No. 1 
and of the declarant No. 2 the declarant No. 3 and his 
male descendants born from bis loins shall continue to 
get maintenance to the extent of Rs. 750 monthly from 
the person then in possession (of the estate) and the 
charge of this maintenance also shall remain over the 
entire ‘property in dispute’ excepting over the property 
mentioned in List 1, but if after the death of the 
declarant No. 1 the property mentioned in List 1 also 
were to come into the possession of the declarant No. 2 
then that property also shall be liable for the said 
maintenance like other ‘property in dispute’. If at the 
time the declarant No. 3 or his male descendant born 
from his loins get possession, over the property in 
dispute, there be existing any male descendant born 
from the loins of declarant No. 2 then that male 
descendant born from the loins of declarant No. 2 shall 
be entitled to get Es. 750 per month for maintenance 
for generation after generation from the person then in 
possession and the charge of this maintenance also 
shall remain on the entire ‘property in dispute’ like the 
maintenance of Lai Surendra Bikram '.Singh. Other 
items, relating to maintenance and payments as a 
matter of favour, have been mentioned in detail in 
List 4 which according to their entries in the said list, 
will be binding as against all the persons in possession 
of the ‘property in dispute’ excepting against the pro¬ 
perty mentioned in List 1 and the charge of the 
various items of maintenance mentioned in the said 
list shall, like the maintenance in favour of declarant 
No. 3, remain on the entire property in dispute in the 
manner mentioned above.’* 

[9] The I’emaining provisions of the deed are 
immaterial for the purpose in hand. 

[10] Bhagwan Bakhsh Singh died childless on 
25th August 1926, and by his will affected to 
dispose of inter alia the three villages in ques¬ 
tion in favour of Ramjal Singh. The appellants 
claim under Rampal Singh and, as has been 
stated, they contend that upon the true construc¬ 
tion of the deed Bhagwan Bakhsh Singh as 
respects the villages was given an absolute 
interest or alternatively was given a power of 
disposition by will. The respondents contend 
that Bhagwan Bakhsh Singh was not given any 
such interest or power of disposition. 

[11] In their Lordships’ opinion it is clear 
|that Bhagwan Bakhsh Singh did not take an 
absolute interest in the properties mentioned in 
List 1. His proprietary interest is in terms 
limited to a life estate and, however widely the 
powers of transfer given to him are construed, 
they cannot operate to enlarge an estate which ' 
is in terms limited. They remain powers annexed 
or incident to the estate conferred. 

[12] The question remains whether the declara¬ 
tion that in respect of the properties men¬ 
tioned in List 1 Bhagwan Bakhsh Singh shall 
possess "all sorts of power of transfer” conferred 
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upon him a power of disposition by will of an 
absolute interest in the property. That declara¬ 
tion is capable of being construed as authorizing 
disposition inter vivos while not also authorizing 
testamentary disposition. It is not capable of 
being construed as authorizing testamentary 
disposition and not authorizing disposition inter 
vivos. The appellants must therefore face the 
fact that on their construction of the deed 
Bhagwan Bakhsh Singh would for all practical 
purposes be in the position of an absolute owner. 
If that were intended, the parties would appear 
to have gone out of their way to express a 
simple idea at length and in a tortuous manner. 
An examination of the terms of the deed has 
led their Lordships to the conclusion that the 
appellaipts’ construction does not reflect the true 
intendment of the deed. 

[13] On the deed as a whole, the outstanding 
feature is that the limitations subsequent to the 
life interest of Bhagwan Bakhsh Singh go upon 
the footing that successors to him will take the 
property in list 1. The interest of his male 
child is not expressed to be subject to any exer¬ 
cise of a power of disposition by Bhagwan 
Bakhsh Singh and there is not elsewhere in the 
deed language which suggests that all the pro¬ 
perty will not devolve under the deed to the 
persons named or designated in it. This though 
not conclusive upon the point is not without 
weight in determining the ambit of the power 
given to Bhagwan Bakhsh Singh. 

[14] Turning to the details of the deed, it is 
to be observed that in the gift of a life interest 
to Bhagwan Bakhsh Singh the entire property 
in dispute is treated as a single unit. That 
limited interest does not suggest that in any 
circumstances Bhagwan Bakhsh Singh should 
have any power to transfer an absolute interest 
in any part of the property. But a power to 
transfer is in terms denied to him as regards 
all the properties except those in list 1. The 
declaration that he is to have all sorts of powers 
of transfer as respects the properties in list 1 
is indeed positive in form, but the point made 
is the contrast between his position as respects 
the one set of properties and his position as respects 
the other set of properties in both of w'hich he 
has a life interest. As regards the life interests 
of other persons arising under the deed (which 
might extend to the entire property in dispute) 
there is once more the declaration that they are 
without power of transfer. 

[15] Rationally the declarations restricting 
transfer can refer only to the life interests. It 
they do this the declaration permitting transfer 
by Bhagwan Bakhsh Singh as regards the pro¬ 
perties in list 1 , can only refer to his life interest. 
It would appear therefore that the parties thought 
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iit to declare one way or another whether the 
possessor of a life interest was or was not to be 
subject to a restriction on alienation. 

[I6j A sufficient reason for making a declara- 
tion prohibiting alienation by Bhagwan Bakhsh 
Singh of his life interest in the entire property 
other than that in list 1 and of prohibiting 
alienation of the other life interests in the entire 
])roperty can be found in the provisions of els. 4 
and 5 of the deed. Properties other than those 
included in list 1 were liable to he sold for 
payment for debts and were subject to main¬ 
tenance charges. Properties in list 1 were not 
liable to be sold for debts but, after the death of 
Bhagwan Bakhsh Singh without a male heir, 
became subject to maintenance charges. Effective 
resort to the properties liable to be sold or liable 
to be charged for maintenance would be pre¬ 
cluded if possessors of life estates were at liberty 
to alien their life estates free from these obliga- 
tiona. It is understandable therefore that a state¬ 
ment should be made that in general life 
interests were not to be alienable, and by way 
of contrast that the life interest of Bhagwan 
Bakhsh in the properties mentioned in list 1 
was to be freely alienable. The fact of the 
supremacy of the over-riding power is stated 
and its proper limits are marked out. Bhagwan 
Bakhsh Singh was to remain free to deal with 
bis own as he thought fit. Their Lordships there¬ 
fore take the view that the declaration that 
Bhagwan Bakhsh Singh shall possess all sorts 
of powers of transfer relates only to his life 
interest in the properties mentioned in list 1. 
It follows that their Lordships are of the opinion 
that Bhagwan Bakhsh Singh had no power of 
disposition by wnli. 

[17] Their Lordships will therefore humbly 
advise His Majesty that this appeal bo dismissed. 
The appellants will pay the costs of the appeal. 

T).H. Appeal dismissed. 

Solicitors for Apf-elJants — T. L. Wilson tC Co. 

Solicitors for Respondent— Barrow, Rogers d- Ncvxll, 
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(From Allahabad) 

24th July 1947 

Lord Simon ns. Lord Uthwatx 
Sir John Beaumont 

Mazhar Httsain and others—Appellants v, 
Eao Bahaiur Adiya Saran Singh — 
Respondent. 

Privy Counoil Appeal No. 59 of 1944. 

Mahomedan Law—Wakf — Shia law — No evi¬ 
dence as to execution of wokfnama'or oral dedica¬ 
tion — Inference as to creation of wakf. 

Where there is no evidence that a person ever exe¬ 
cuted a wftkfnama and no direct evidence of any oral 
dedication by him, but if the proper inference from the 
history of the matter, the dealings with the properties 


in dispute, the litigation that has aSeoted it and the 
admissions and assertions made by the predecessors in 
title of the persons who dispute the wakf is that suoh 
person purchased the properties on the expressed footing 
that they were to be an endowment of an existing wakf 
ell the requirements of Sbia law necessary to the valid 
creation of a wakf attaching to the properties are 
satisfied. [Para 6] 

A. G. P. Pullan —for Appellants. 

S. P. Khambaita and H. J, Umrigar — 

for Respondent. 

Lord Uthwatt. — This is an appeal from a 
judgment and decree of the High Court of 
Judicature at Allahabad dated 8-9-1941, revers¬ 
ing in part a judgment and decree of the District 
Judge of Cawnpore dated 4-10-1934. 

[ 2 ] The appellants were the plaintiffs in the 
suit giving rise to this appeal. In it they claimed 
the removal of the respondent, defendant in the 
suit, from the trusteeship of certain properties 
alleged to be wakf properties and consequential 
relief. The respondent denied that any wakf 
was ever created. The only question at issue in 
the appeal is whether the subject of the wakf 
was, as found by the High Court, a mosque only 
or was, as found by the District Judge, a mos- 
que, a grove and imambara and two villages 
endowed for the upkeep of the mosque, grove 
and imambara. The appellants' case is ^at a 
wakf extending to all these properties was created 
by Haidar Bakhsh. The following pedigree 
shows the relation between the persons who 
figure in the history of the matter : 

BHAWANI PRASAD 

I _ 

1 1 

Muddb LaI Ram Prasad alias Mian 

Haidar Bakhsh 
(died S.P. 1837/8 A.D.) 

I 1 

Durga Prasad Isbri Pra3ad 

1 1 

Kosbao Lai Maiku Lai 

I 

Rao Lai Bahadur alias 
iMatadin (died 1867 A.D.) 


1 I 

Rao Iqbal Bahadur Mowa Lai 
(died 1914 A.D.) (died oirc.=1906 A.D.) 

Fateh Bahadur (died 1916 A.D.) 

I 

Rao Bahadur Adiyo Saran 

Singh (Respondent) 

[3] Haidar Bakhsh—reputedly a very wealthy 
man — belonged to a Hindu family but Boxne 
time prior to 1794 A.D. embraced Islam, remain¬ 
ing novertbeloss on good terms with his brother 
and his brother's descendants. Sometime about 
1813 A. D. Haidar Bakhsh built a mosque and 
imambara and planted a grove known as Imam 
Bagh. These were in a compound contaiuing 
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residential houses in one of which Haidar Bakhsh 
lived. The appellants* case is that thenceforward 
the mosque was used for worship and the imam- 
bara for the burial of "Tazias” at the Moharram 
and for other purposes connected with the 
Mafaomedan religion. 

[4] In 1834 the two villages in question — 
Charli and Jafarpur Sathra—were bought in the 
name of Maiku Lai, grand-nephew of Haidar 
Bakhsh, and Lai Bahadur, great-grand-nephew 
of Haidar Bakhsh, their respective fathers being 
then living. The names of Maiku Lai and 
Bahadur Lai were mutated in the village papers 
as proprietors. Haidar Bakhsh had no Maho- 
medan heirs. The appellants* case is that this 
purchase was made by Haidar Bakhsh “benami" 
to ensure the perpetuity of the wakf consisting 
of the mosque, grove and imambara. Haidar 
Bakhsh died in 1837/1838 A. D. 

[5] There is no evidence that Haidar Bakhsh 
ever executed a wakfnama and no direct evi¬ 
dence of any oral dedication by him. But if the 
proper inference from the history of the matter, 
the dealings with the properties, the litigation 
that has affected it and the admissions and 
assertions made by the respondent*8 predecessors- 
in-title is that Haidar Bakhsh purchased 
the villages in the names of Maiku Lai and 
jBahadur Lai on the expressed footing that they 
were to be an endowment of an existing wakf 
consisting of the mosque, grove and imambara, 
their Lordships do not doubt that all the require¬ 
ments of Shia law necessary to the valid crea¬ 
tion of a wakf attaching to the villages were 
satiaBed. 

[6] The matter to be determined is merely 
one of the proper inference to be drawn from 
facts none of which is now in dispute. In the 
principles to be applied and the method of ap. 
proach to be followed their Lordships are in 
agreement with the High Court. They differ 
from the High Court as to the conclusion which 
ought to be drawn from the material proved in 
the case. The elaborate and careful statement 
of the facts contained in the judgment of the 
District Judge and the High Court relieves their 
Lordships from the need of stating much of 
the detail. 

[7] Three important matters may be sum- 
marily disposed of. First, their Lordships are 
satisfied that the villages were purchased by 
Haidar Bakhsh. That was admitted by counsel 
for Iqbal Bahadur in a suit in 1875 and the 
admission accords with all the probabilities of 
the case. The District Judge found that the 
villages were so bought and his view was not in 
terms dissented from by the High Court, Second, 
the Oral evidence established to the satisfaction 
of the District Judge that until recent years the 


imambara as well as the mosque was open to 
the public and was generally used by the public. 
This finding of fact was accepted by the High 
Court and was not open to dispute before their 
Lordships. Third, it is not disputed that for 
many years the income from the villages has 
been expended wholly or in part on the upkeep 
of the mosque and imambara by the respondent's 
family. Oral evidence was led on this topic to 
which it is not necessary to refer. In addition 
it was shown that in a former suit rdteting to 
the wakf there was evidence given in 1875 by 
Sahib Ali Khan, tabsildar from 1858 to 1869 in the 
district of Fatehpur (the relevant district), that 
the income during his time as such tahsildar was 
“spent on Taziadari etc.** There is nothing in 
the history of the case which suggests that the 
spending of the income for the purpose of the 
wakf alleged represented a change from a prac- 
tice that had existed from the time of Haidar 
Bakhsh. Their Lordships draw the inference that 
the practice existed throughout. 

[8] The documentary evidence is dealt with 

in considerable detail in the Courts below. The 
respondent mainly relies on the facts : (l) that 

Maiku Lai and Lai Bahadur were entered in the 
village papers as proprietors and that Haidar 
Bakhsh made no attempt to have mutation 
effected in the name of the Almighty and to have 
Lai Bahadur and Maiku Lai recorded as muta- 
wallis in lieu of proprietors ; (2) that leases of 
the villages made in 1834 and 1839 made no 
mention of a wakf, (3) that Maiku Lai affected 
to deal with his half share in the villages as if 
he were absolute owner; ( 4 ) that in the khewats 
of 1863 and 1864 Lai Bahadur is recorded as 
proprietor notwithstanding that he had asserted 
in 1861 that he was in possession as trustee and 
that the villages were being devoted to sacred 
purposes ; (5) that in the khewat of 1875 Iqbal 
Bahadur and his minor son are recorded as 
pattidars. 

[ 9 ] The point made is that in the earlier 
history of the villages—down to 1861 or there- 
abouts—there is not to be found any statement 
in any written instrument that the villages were 
wakf property. 

[10] The appellants produce against this the 
fact that in the Settlement of 1875 A. D. the wajib- 
ul-arz for each village states in terms : *'the 
village has been made a wakf for Taziadari 
during MohaiTam, repairs of imambara and 
mosque.*’ Later settlements do not, however, 
make mention of any wakf. The appellants 
mainly rely upon admissions, or more accurately, 
assertions made in various proceedings relating 
to the villages by the respondent’s predecessors- 
in-title. 

[ 11 ] It appears that from tiie year 1873 on- 
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wards a series of suits was brought by persons 
claiming to be i\rahomedan heirs of Haidar 
Cakhsh. In these suits Iqbal Bahadur and Mewa 
fjal consistently assorted that these villages were 
wakf created by Haidar Bakluih. These asser¬ 
tions are open to the criticism that they may 
liave been devices to which resort w'as made with 
a view to defeating Muslim claimants but, with 
the High Court, their Lordships consider that 
these statements cannot entirely be put out of 
account.' It may be added that in one of these 
suits in the year 1^77 a detailed statement w^as 
made by Ljbal Bahadur and the guardian of 
I^Iewa Lai, then a. minor, that in 185’> Maiku Lai 
applied for partition of the villages but that the 
application was struck off owing to the fact that 
the properties w'ore proved to be w'akf properties. 
The dates of the Courts’ orders are given speci¬ 
fically as JO i-lSCOand ;U-7.lsGl. The orders were 
not apparently produced in evidence. 

l12 ] There is one suit (case No. 4-2i of 
to which it is necessary to refer in more detail. 
It appears tliat Maiku Lai affected to sell his 
share in the villages to one Sheo Dayal w'ho in 
execution proceedings against Maiku Lai ob¬ 
tained an order for possession of Maiku Lai's 
share on 1-12 1859. Lai Bahadur entered a de- 
inurrcr under Art. s of 1859—the then (uvil Pro¬ 
cedure Code—claiming that the villages were 
devoted to sacred purposes by the ancestors of 
both parties and that, as ho was in possession as 
trustee and received the rents “under the ruling 
of the s. I). A. NO. 1106 dated 17-8-1838,'’ the 
property could not be alienated. The Subordinate 
Judge decided in favour of the demurrer. Sheo 
Dayal appealed to tlio District Judge who found 
also for the demurrer. lie observed that the 
revenue authorities on 21st May to G-10-I85:i, de¬ 
clared that Maiku Lai was out of possession and 
he found that the property was really devoted 
to sacred purposes. He dismissed the appeal. An 
appeal to the Sadar Diwani Adalat was dismissed 
the Court stating “the estates were wakf (the 
father of Lai Bahadur wc observe was a pro¬ 
selyte from Hinduism to Mabomadism)." 

[13] In their Lordships' view' the High Court 
did not attach proper weight to this case in 
arriving at a conclusion upon the matter. The 
errors in the report w'ere emphasised to the 
neglect of the importance of the decision itself. 

[14] The only discernible errors of fact in the 
report of the decision are : (l) that Jjal Bahadur 
is referred to as the son of Haidar Bakhsh and 
Haidar Bakhsh is consequently referred to as an 
ancestor of Lai Bahadur, and (2) that Haidar 
Bakhsh is referred to as the brother of Maiku 
Lai. But it is clear (l) that the convert to Islam 
—Haidar Bakhsh— came into consideration as 
the person responsible for tlie dedication to 


wakf if such a dedication was made; (2) that the 
question whether or not there had been such a 
dedication w^as directly in issue; (3) that evidence 
on the point was taken; and ( 4 ) that the point 
was decided. 

[ 15 ] That is a general summary of the effect 
of the evidence. The critical question is whether 
the villages were dedicated by Haidar Bakhsh 
as a wakf. If they were the conclusion is inevi¬ 
table that the mosque, imambara and grove 
were also so dedicated. 

(iGl In considering the evidence as to the 
villages their Lordships do not attach to the 
documentary evidence prior to 1861 relied on by 
the respondents the weight attributed to it by 
the High Court. That evidence is undoubtedly 
consistent with the claim to a proprietary title 
but does not—and here they differ from the 
High Court—repel the hypothesis of the crea¬ 
tion of a wakf by Haidar Baksh. The entries in 
the village records are not conclusive, though 
they are of weight. The lease of the villages is 
not of itself inconsistent with the dedication of 
the villages as an endowment. No weight can 
be attributed to Maiku Lai's attempted disposi¬ 
tion of his share in light of the findings in the 
Suit No. 421 of 1860. The consistent use of the 
mosque and imambara and of the profits of the 
villages for the purposes of the mosque and 
imambara: the fact that Haidar Bakhsh found 
the purchase money for the villages; Maiku 
Lai’s failure to obtain a partition in the suit 
which w'as begun in 1853; the admissions and 
assertions made by the respondent’s predecessors- 
in-title; and the judgment in the Suit No. 421 of 
ISGO lead their Lordships to the conclusion that 
the proper inference is not — as the High Court 
thought—that there were unenforceable direc¬ 
tions given by Haidar Bakhsh that to perpetuate 
bis memory soms portion of the income of the 
villages was to bo devoted to the upkeep of the 
mosque and the imambara, but that the transac¬ 
tion under which the villages were transferred to 
Liil Bahadur and Maiku Lai was accompanied 
by such overt expressions of intention as were 
necessary to create a w^akf attaching to the vil¬ 
lages for the endowment of the mosque, grove 
and imambara. A lawful and effective creation 
of a wakf is consistent w’ith all the proved facts; 
and in their Lordships’ view is the proper and 
reasonable inference from those facts. 

[17] Their Lordships will therefore humbly 
advise His Majesty that this appeal be allowed 
and that the judgment of the District Judge be 
restored. The respondent will pay the costs of the 
proceedings in the High Court and of this apical. 

V.R, Appeal allowed. 

Solicitors for Appellants —Dotiglas Orant Dold. 

Solicitors for Respondent—IT. L. ll'i/son (C Co. 
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Lord Simonds, Lord Normand and 
Lord MacDermott 

Khuda Bakhsh and another — Appellants 
T. Sardar Budh Singh and another — Bespon- 
dents. 

Privy Council Appeal No. 66 of 1946. 

Punjab Pre-emption Act (2 [II] of 1905 now re¬ 
pealed by Act of 1913), S. 7 (2) — Punjab Govern¬ 
ment Notification No. 771 dated 6th December 1910 
— Words “has been made applicable” — Meaning 
of — Notification did not cease to be effective on 
repeal of Government Tenants (Punjab) Act 1893 
"by Colonization of Government Lands (Punjab) 
-Act, 1912. 

On 28th July 1902 the Punjab Government exercised 
power under S. 3, Government Tenants (Punjab) Act, 
1893, by issuing Noti6cation No. 128 by which the pro¬ 
visions of the Government Tenants (Punjab) Act (1893) 
were made applicable to all land in the Shahpur and 
Jhang Districts which was the property of the Govern¬ 
ment. On 6th December 1910 the Punjab Government 
'Exercised power under S, 7 (2), Punjab Pre emption Act 
(1905) by issuing the Notification No. 771 which pro¬ 
vided that “no right of pre-emption shall exist in any 
local area to which the Government Tenants Act, 1893, 
Las been made applicable.” In October 1902 the Gov¬ 
ernment contracted to sell certain property in the Dis¬ 
trict of Shahpur subject to certain conditions. On 16 th 
September 1940 the successor of the vendee purported 
to sell the land purchased from the Government in 
'October 1902. The plaintiff therefore brought a suit 
for pre-emption. The question was whether the land 
in question was subject to the right of pre emption at 
the time material to the plaintiff's claim: 

Held that when Noti6cation No. 128 was issued in 
July 1902, there was no agreement for sale and the 
immediate effect of the Notification was to apply 
the provisions of the Government Tenants (Punjab) 
Act, 1893, to the land in question. The question was 
•therefore not whether that tract thereafter remained in 
its entirety subject to the provisions of the Act of 1893, 
but whether that tract was to be regarded for the pur- 
-poses of Notification No. 771 as a “local area to which 
the Government Tenants Act, 1893, has been made 
applicable.” These words should be read as including a 
reference to the whole tract of land specified in Notifi¬ 
cation No. 128 and not merely to such portions thereof 
as happened to remain available for the purposes of the 
Act of 1893 at the date of Notification No. 771, The 
land in question was therefore not subject to the right 
• of pre-emption. [Para 16] 

Held further that the relevant portion of the Noti¬ 
fication No. 771 did not cease to be effective on the 
repeal of the Government Tenants (Punjab) Act, 1893, 
'by the Colonization of Government Lands (Punjab) Act, 
1912. The wide power conferred by S. 7 (2), Punjab 
Pre-emption Act, 1905, was not intended to have a 
transitory effect when exercised. It was not limited by 
-Any reference to the Act of 1893. [Para 18] 

J. Chinna Durai — for Appellants. 

B, Bitson — for Respondents. 

Lord MaoDermott— By a sale-deed dated 
16th September 1940, the defendant-respondent, 
■Sardar Ajit Singh, purported to have sold to the 
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appellants at the price of Rs. 26,000 certain agri¬ 
cultural land in the district of Shahpur. The 
plaintiff and respondent, Sardar Budh Singh, 
thereupon claimed a right of pre-emption in res¬ 
pect of this land and sued for possession. 

[ 2 ] The Subordinate Judge of Sargodha held 
in the plaintiff’s favour and his decision was 
affirmed by the High Court of Judicature at 
Lahore. It is from this affirmance that the defen¬ 
dants, other than Sardar Ajit Singh, now appeal. 

[3] The only issue for the determination of 
the Board is whether the land in question was 
subject to the right of pre-emption at the time 
material to the plaintiff’s claim. 

[4] The custom of pre-emption in the Punjab, 
its nature, extent and procedure were dealt with 
comprehensively by the Punjab Pre-emption Act, 
1905. This Act has now been repealed and re¬ 
placed by the Punjab Pre-emption Act, 1913, but, 
as was very properly conceded, this repeal does 
not affect the matter in question. 

[5] Section 6 of the Act of 1905 declared that 
"a right of pre-emption shall exist in respect of 
agricultural land and village immovable pro¬ 
perty.” 

[6] Section 6 declared similarly in respect of 
urban immovable property in any town or sub¬ 
division of a town if the custom existed therein 
at the commencement of the Act but not other¬ 
wise, Section 7 (l) provided that "no right of 
pre-emption shall exist within any cantonment” 
except as might be otherwise declared, in the 
case of agricultural land, in a notification by the 

Local Government. Section 7 (2) was as follows: 

“(2) No right of pre-emption shall exist in any other 
local area, which the liOcal Government may by notifi¬ 
cation specify.” 

[ 7 ] On 6th December 1910, the Punjab Govern¬ 
ment exercised its powers under this sub-section 
bjt issuing a notification which, omitting what is 

not material, reads thus : 

*'No. 771. —Notification. In accordance with the pro¬ 
visions of S. 7 (2'. Punjab Pre-emption Act, His Honour 
the Lieutenant-Governor is pleased to direct that no 
right of pre-emption shall exist in (a) any local area to 
which the Government Tenants Act, 1893, has been 
made applicable (b) . . . 

[8] The Government Tenants (Punjab) Act, 
1893, provided for the grant of special tenancies 
of certain Government lands in the Punjab. By 
S. 3 of this measure the Punjab G^overnment was 
empowered to apply its provisions by notification 
to "any tract of land” which wae the property 
of the Government and was wholly or partly 
irrigable from a canal the property of the Gov¬ 
ernment. 

[ 9 ] On 28th July 1902, the Punjab Govern¬ 
ment in exercise of this power issued the follow¬ 
ing notification ; 

“jyo. 128, — Notification. — In accordance with the 
provisions of S. 3 of Act 3 [ill] of 1893, the Government 
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Tenaiits (Punjab) Act, the Hon'ble the Lieutenant- 
Governor is hereby pleased to apply the provisions of 
that Act to all land in the Shahpur and JhangDistricts 
which is the property of the Government and is situated 
within the irrigation boundaries of the Jhelum Canal.” 

[10] It -u'as agreed that the property in ques¬ 
tion lay within the tract of land specified in this 
notification. This being so, when it and Notifica¬ 
tion NO. 771 are read together the subject-matter 
of the I'resent suit would appear ex facie to 
have been, since 1010, part of an area in which, 
in the words of s. 7 ( 2 ) of the Act of 1905, ‘‘no 
right of pre-emption shall exist.” 

[11] For the plaintiff, however, it was con¬ 
tended that, for either of two reasons, this was 
not the true position. 

[ 12 ] First of all it was said that this land had 
ceased to be “the property of the Government” 
and had therefore fallen out of the area specified 
in Notification No. 128 before the date of Notifica¬ 
tion NO. 771, with the result that that notification 
had never affected it. 

[13] There is no doubt that the land in dis¬ 
pute was the property of the Government when 
Notification No. 128 was issued in July 1902. But 
in the month of October of that year the prede¬ 
cessors-in-title of the defendant-respondent con¬ 
tracted at a public auction to purchase the full 
proprietary interest subject to several stipulations 
which provided, inter alia, that the Government 
should have the right to rescind on default of 
payment of the purchase price and interest as 
agreed, and also that w'hen the whole purchase 
money had been paid, and not before, the Colo- 
nization Officer should execute on behalf of the 
Government a conveyance of the property in¬ 
corporating certain specific conditions. This con¬ 
veyance was not executed until iGth June 1920. 
It transferred the full proprietary right subject 
to the right of the Government to re-enter on 
breach of any of the several covenants on flie 
part of the purchaser therein contained. 

[14] For the plaintiff it w-as argued that the 
nature of this transaction was such that the land 
ceased to he “the property of the Government" 
within the meaning of S. 3 of the Act of 1893 
from the date of the agreement for sale in Octo¬ 
ber 1902. For the appellants, on the other hand, 
it was contended that the property did not pass 
before the execution of the conveyance in 1920 
and that even then the conditions annexed 
thereto left in the Government a substantial 
interest in the land conveyed. 

[15] As at present advised their Lordships are 
not disposed to accept the view that the land in 
question ceased to he the property of the Govern¬ 
ment for the purposes of the relevant legislation 
while the purchase money or part thereof re¬ 
mained outstanding and the right to a conveyance 
bad not accrued. In view of the conclusions 


hereinafter stated, however, they do not find it 
necessary to express a final opinion on this or 
as to the nature of the Government’s interest 
subsequent to the conveyance. 

[16] When Notification No. 128 issued in Jul 
1902, there was no agreement for sale and th 
immediate effect of the notification undoubtedly 
was to apply the provisions of the Govemmen 
Tenants (Punjab) Act, 1893, to a tract of land’, 
duly described, which included the subject- 
matter of these proceedings. The question which 
then arises is not whether that tract thereafter 
remained in its entirety subject to the provisions 
of the Act of 1893. It is whether that tract as so 
described is to be regarded for the purposes of 
Notification No. 771 as a “local area to which the 
Government Tenants Act, 1893, has been made 
applicable.” On the true construction of Notifi¬ 
cation No. 771 their Lordships entertain no doubt 
that the words just quoted should be read as 
including a reference to the whole tract of land 
specified in Notification No. 128 and not merely 
to such portions thereof as happened to remain 
available for the purposes of the Act of 1893 at 
the date of Notification no. 771. In their Lord- 
ships’ opinion this is the plain meaning of the 
words used which were not “is now applicable”" 
or "is for the time being applicable,” but “has 
been made applicable.” 

[17] It is also to be observed in support of 
this construction that it enables the local areas 
affected by Notification No. 771 to be defined 
with reasonable certainty and precision. While 
their Lordships are not concerned with matters- 
of policy or the merits of pre-emption, the natnre^ 
of that right is such that the area of its abolition 
would, ns a matter of prudent administration, 
require to be fixed as clearly and definitely aa 
possible, rather than in a maimer dependent 
upon the effect of unspecified private transactions. 

[18] The second point advanced on behalf of 
the plaintiff was that the relevant portion of 
Notification No. 771 ceased to he effective when 
the Government Tenants (Punjab) Act, 1899i 
ceased to be law on its repeal by the Coloniza¬ 
tion of Government Lands (Punjab) Act, 1912. 
The Subordinate Judge and the High Court both 
upheld this submission. In the course of his 
judgment Harries C. J. observed : 

‘Tt docs not seem reasoneble that the Governm^t 
should ever have intended that the right of pre-emption 
should bo taken away for all time. The intention appears- 
to have been to take away that right during the oon* 
tinuanco of tlie Government Tenants Act, 1893.” 

Their Lordships find themselves unable to accept 
this conclusion which appears to he somewbat] 
speculative in character. There is nothing ex 
pressed in the relevant legislation to indicate 
that the wide power conferred by S. 7 (2), Punjab 
Pre-emption Act. 1906, was intended to bavebu 
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a transitory effect when exercised. It was cer¬ 
tainly not limited by any reference to the Act 
of 1893, and the Board can see no ground for 
implying such a restriction. 

[19] This being the position there is no rea¬ 
son why the language of Notification No. 771 
should not be given its natural force and effect. 
When that is done the question of construction 
merges with that considered on the first point 
and presents little difficulty. The notification 
must be taken to mean what it says. No right 
to pre-emption shall exist in any area to -which 
the Act of 1893 has been made applicable. That 
is not a reference to the continuing operation of 
that Act but to what had then been done under it. 

[ 20 ] The repeal of the Act of 1893 is therefore 
beside the point and it becomes unnecessary to 
express an opinion on the further argument ad¬ 
vanced on behalf of the appellants to the effect 
that by virtue of S. 6, Punjab General Clauses 
Act, 1898, Notification no. 771 should be read as 
referring to the repealing enactment—the Act of 
1912—in lieu of that repealed. 

[21] For these reasons their Lordships are of 
opinion that the lands in question were not sub¬ 
ject to the right of pre-emption and that the 
appellants are entitled to succeed. 

[22] Their Lordships will therefore humbly 
advise His Majesty that the appeal be allowed, 

[23] The order of the Subordinate Judge as 
to costs will stand. The appellants will have 
their costs in the High Court and of this appeal. 

I>*S. Appeal allowed. 

Solicitors for Appellant? — Hy. S. I,, Polak <£ Co. 

Solicitors for Respondents — Douglas Grant <£ Bold. 

[C. N. 15.] 
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Lord Simonds, Mr. M. R. Jayakar and 

Sir John Beaumont 

K. Kochunni alias Muppil Nayar — Appel- 
lant V. K. Kuttanunni alias Elaya Nayar 
and others — Bespondents. 

Privy Council Appeal No. 84 of 1944. 

(a) Civil P. C. (1908), S. 112—Concurrent finding 
of fact—Privy Council is loath to interfere — Privy 
Council—Practice. 

The question whether a ruler was an independent 
chieftain in his own right, exercising ruling powers, and 
had lands attached to his sthanam is not a mixed 
question of law and fact and their Lordships would in 
accordance with the usual practice of the Board be loath 
to disturb a concurrent finding of fact thereon. 

[Para 14] 

Annotation : (’44 Com.) C. P. C,, S. 112, N. 6, Pt. 1, 

(b) Malabar law—Impartible estate—Sthanam_ 

Muppil Nair — Property in his possession — He is 
aot required to prove nature thereof. 
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The position of a Muppil Nair being that of a 
sovereign or semi-sovereign Chief in pre-British times, 
his holding would necessarily be impartible and, there¬ 
fore, there could be no question of bis proving that the 
properties in his possession were impartible and of his 
exclusive ownership ; 6 M. I. A. 164 (P. C.) ; 10 A.I.R, 
1923 P. C. 21 and 15 A. I. R. 1928 P. C. 10. Foil ; 
1. L. R. (1944) Mad. 515 : 31 A. I. R. 1944 Mad. 378 : 
220 I. C. 507, REVERSED. [Para 16] 

(c) Malabar law—Impartible estate—Sthanam_ 

Regrant of administration by East India Company 

— There is presumption as to continuity of pre¬ 
vious incidents of imparlibility and succession. 

Where the East India Company accepted the repre¬ 
sentation by a Muppil Nair with regard to the owner¬ 
ship^ of a territory in pre-British times and in 
consideration of his services the Company authorised 
the Nair to continue in the administration of the terri¬ 
tory on their behalf and on certain terms : 

Held, that the regrant of the administration by the 
Company must, in the absence of evidence to the con¬ 
trary, and unless inconsistent with the express terms 
of the new settlement, be presumed to continue the 
estate with its previous incidents of imparlibility and 
succession: 15 A. I. R. 1928 P. C. 10, Foil. (Para 20] 

(d) Malabar law—Impartible estate — Impartible 
estate owned by Muppil Nair in pre-British times 

— Regrant of administration by East India Com- 

pany — Subsequently company taking charge of 
Nair’s territory and compensating him by pay¬ 
ment of Malikhana allowance for loss of ruling 
powers — Nair left in possession of his territory 
subject to payment and limitations previously 
agreed upon — Deprivation of Nair of his ruling 
powers held did not affect incidents which attached 
to his properties and they continued to be im¬ 
partible and were owned by him exclusively_Held 

further, ithat fact of levying of land revenue on 
Nair's estate did not convert his holdings into 
ryotwari tenure : I. L. R. (1944) Mad. 515: 31 A.I.R. 
1944 Mad. 378: 220 I. C. 507, REVERSED. [Para 25] 

(e) Malabar law — Sthanam — Maintenance _ 

Members of family of Sthani have right of main¬ 
tenance. 

The members of the family of a Sthani have rights 
of maintenance in the property of the Sthanam itself. 
Besides, where the Sthanam was created by the original 
king by appointing the head of a particular family 
to an office with hereditary succession and attaching 
also certain lands for the maintenance of the office¬ 
holder, the existence of a maintenance allowance would 
be perhaps not so inconsistent as in the case of a 
Sthanam created merely as a result of imitation, carved 
out of the family property for the support and dignity 
of its senior member. [Para 26] 

(f) Malabar law—Sthanam —Male succession 

coming to end on death of Muppil Nair — Property 
whether reverts back to Tarwad and takes form 
of Tarwad property. (Qucsre). [Para 28] 

(g) Evidence Act (1872), S. 115 — Admissions as 
to true legal character of Sthanam estate—Admis¬ 
sions made under mistake — No estoppel or ac¬ 
quiescence—Estoppel—Malabar law—Sthanam. 

Where there is no representation, no acting on it, no 
misleading, and no change of position on such represen¬ 
tation and all are under a mistake, there is neither 
estoppel nor waiver nor acquiescence. Thus, admissions 
which have been made under a mistake as to the true 
legal character of a Sthanam estate will not operate to 
create an estoppel or acquiescence, if no one was misled 
into doing anything to his detriment as a result of the 
mistaken view. [Para 32] 

Annotation : (’46-Man.) Evi. Act, S. 115, N. 7. 
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Ca^es referred : — 

1. (*79) 6 M. I. A. 164 : 1 Sar. 521 (P. C.), Baboo 
Gunesb Dutt v. Mohf*Bbwar Singh. 

2. (*23) 50 I. A. 5fl : 10 A. I. B. 1923 P. C. 21 : 2 Pat. 
230 : 71 I. C. 769 (P. C.), Sahdeo Narain Deo v. 
Kusum Kumari. 

3. (’28) 55 1. A. 45 : 15 A. I. R. 1928 P. C. 10: 55 Cal. 
403 : 24 N. L. R. 25: 107 I. C. 7 (P. C.), Martand Rao 
V. Malbar Rao. 

Sir TI. Cunliffe, P. V. Stibha Bov) and E. E, 
Bcngeri — for Appellant. 

C. S. Revca$tle, J. Platts Mills for K. Menoti and 
H. J. Umrigar — for Respondents. 

Mr. M. R. Jayakar. —This is an appeal from 
a judgment and decree of the High Court at 
Madras dated 9th April 1943, which reversed a 
judgment and decree of the Court of theSubordi- 
nate Judge of Ottapalam dated 2Gth February 1938. 

[2] The appeal arises out of a suit brought 
by the respondents, who are Malabar Hindus, for 
a declaration that the properties in the posses¬ 
sion of the appellant (original defendant I) were 
Tarwad or joint family properties belonging to 
the joint family consisting of the appellant and 
the respondents (original plaintiffs). The appel¬ 
lant is the head of a family, and original defen¬ 
dants II and III are members thereof, but as 
their interest coincided with that of the plaintiffs 
they were transposed as plaintiffs X and XI. 
The appellant is in possession and control of 
certain properties, to which the plaintiffs’ claim 
is related. The appellant denied the claim and 
asserted that the properties appertained to his 
Sthanam (sometimes spelt as 8tanom) and be¬ 
longed to him exclusively as the Sthani owner 
thereof. The trial Court upheld the contention 
of the appellant and dismissed the suit, while 
the High Court took a contrary view, decreed 
the suit and granted the declaration. The appel¬ 
lant, being aggrieved, appeals against that deci¬ 
sion, and the question is whether the properties 
are Tarwad properties belonging to the joint 
family of the parties or the separate Sthanam 
properties of the appellant. 

[3] The immediate cause of the dispute was 
that in 19S2 the Madras Marumnkkattayam Act, 
which applied to Tarwads having Tarwad pro¬ 
perties, was passed. It gave the members of the 
Tarwad the right to enforce partition of the 
Tarwad properties or, if they bo wished, to have 
them registered as impartible. The Act did not 
apply to Sthanams. Taking advantage of the 
Act, however, the respondents applied in March 
1934, under S. 43 of the Act, for registration of 
the lands in the possession and control of the 
appellant as an impartible Tarwad. The appel¬ 
lant denied the right of the respondents to any 
interest in the said properties and opposed the 
registration. An order for registration was, how¬ 
ever, made by the Sub-Collector. The appellant 
applied to the High Court for a writ to quash 


this order. The High Court refused to issue the 
writ on the ground that the order did not specify 
any particular property as impartible and the 
appellant therefore had no grievance. The res¬ 
pondents thereupon brought the present suit on 
loth October 1934. 

[4] The dispute relates to what is called the 
Kavalappara Estate, which is situated in the 
Walluvanad Taluq of the district of Malabar. 

It appears that in pre British times the Kaval¬ 
appara territory was under the rule of an Indian 
Prince or Chief, who was the Muppil Nayar 
(some times spelt as Nair) or the senior male 
member of the Kavalappara Swarupam or 
dynastic family. The ruler appears to have been 
a Sthanam holder at this time. 

[5] The meaning of the word "Sthanam" and 
its three classes are explained by Mr. Sundara 
Aiyar in his book about Malabar and Aliyasan- 
thana Law. The word "Sthanam", he says, is 

“of Sanskrit origin end means ‘position* or ‘place*, or 
secondarily, in the Malayalara language, ‘a position of 
dignity*. In the case of certain positions of dignity 
there is property attached for the maiDtenanoe of the 
dignity and for the fulfilment of the duties attached to 
the position. Asa technical word, ‘Sthanam* means a 
position of dignity of this kind, that is. one to which 
certain specific property is attached and which passes 
with it and is held by the person who fills this Sthanam 
for the time being and who is known as the Sthani.... 
The origin of Sthanam is by no means clear and It 
more or less a matter for speculation. In the first 
instance, it seems to have owed its origin to political 
exigencies and was a creature of public law. (P. 249.) 

(This would be class 1.).It appears probable 

that, in the case of some chieftains and public officers, 
Sthanams were .created by the original king, who 
would, when be appointed the head of a particular 
family to an office with hereditary soocession. attach 
also certain lands for the maintenanoe of the office¬ 
holder. (This would be class 2.).In addition to 

the families of princes and ohieUalns, there are othw 
families also in which we find Sthanams in the teohn^ 
cal sense though without any particular dignity attached 
to them. The creation of Sthanams in such cases waa 
merely the result of imitation. When a family wcatM 
very opulent and influential, it was sometimes deemed 
necessary, in order to keep up its social position and 
influence, that the bead should be able to maintain a 
certain amount of state end for that purpose the mem¬ 
bers of the family agreed to set apart certain 
for him, and such property would descend to the htM 
of the family for the time being. (P. 251.) (This would 

be class 3.).Whatever may be the origin of the 

Sthanam in any particular case, whether it was m 
result of public law or owed its origin to a grant by the 
ruling chief to the holder of an office, or was merely 
the result of an arrangement amongst the members ol 
n Tarwad for the maintenance of its social pr^lige and 
influence, the property vests not in the family of the 
holder but in himself individually and descends to the 
person who succeeds to his dignity. Another feature te 
that the Sthani’s ownership and interest in the pro¬ 
perty of his Tarwad ceases on his succession to the 
Sthanam. His relationship and consanguinity with tte 
family does not and cannot cease. For purposes of reli¬ 
gious, funeral and other ceremonies, the Sthani oon- 
tlnues to belong to the family*" (P. 252.) 
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[6] As regards the property of a tar wad, the 
same author explains its nature in the following 
words (p. 7) ; 

“The property belonging to the Tarwad is the pro¬ 
perty of all the males and females that compose it. Its 
affairs are administered by one of those persons, usually 
the eldest male, called the Karnavan. The individual 
members are not entitled to enforce partition but a 
partition may be effected by common consent. The 
rights of the junior members are stated to be (1) if 
males, to succeed to management in their turn ; (2) to 
be maintained at the family bouse ; (3) to object to an 
improper alienation or administration of the family 
property ; (4) to see that the property is duly conserved; 

(5) to bar an adoption ; and (6) to get a share at any 
partition that may take place. These are what may be 
called effective rights. Otherwise, everyone is a pro¬ 
prietor and has equal rights.” {See also “Customs and 
Customary Law in British India,” Tagore Law Lectures, 
1908, by Sripati Koy, 1911 edition, p. 434.) 

[ 7 ] With a tarwad and its property is con¬ 
nected its manager "karnavan** whose position 
is explained as follows : 

“The senior male member of a Tarwad is called the 
Karnavan. He is not a mere trustee but bears the 
closest resemblance to the father of a Hindu family .... 
Under Malabar Law, the eldest member of the Tarwad 
is the Karnavan. In him is vested actually (though in 
theory in the females) all the property, movable and 
immovable, belonging to the'Tarwad. It is his right and 
duty to manage alone the property of the Tarwad, to 
take care of it, to invest it in his own name . . . and to 
receive ibe rents of the land. ... He is not accountable 
to any member of the Tarwad in respect of the income 
. . . He is interested in the property of the Tarwad as 
a member of it to the same extent as each of the other 
members. All members, including the Karnavan, are 
ontitled to maintenance out of the Tarwad property .. , 
unless be acts mala fide, he cannot be removed from 
luch management.” 

[8] As regards the Stbanam which is con¬ 
cerned in this case, it appears from the evidence 
that, in addition to the Kavalappara Sthanam, 
the holder thereof had other properties held by 
him as Sthanam properties under the Rajas of 
Palghat and Cochin, and with regard to these 
properties he appears to have been subordinate 
to these Rajas though independent in relation to 
the Kavalappara Sthanam lands. As regards the 
Palghat and Cochin Sthanams, the Subordinate 
Judge observed in his judgment : 

“The Palghat and Cochin Sthanams differ in their 
origin from the rajastanam Kavalappara, which arose 
from the rulership. The properties of the Palghat and 
Cochin Sthanams come under a separate category. They 
are grants to the Muppil Nair for military services and 
were held by him separately as distinct and separate 
Sthanams. They might possibly come under class 2 of 
the origin of Sthanams given in Sundra Aiyar’s Malabar 
Law, namely, Sthanams created by the ruling king 
who, when he appointed the head of a particular 
family to an office with hereditary succession, attached 
also certain lands for the maintenance of the office¬ 
holder.” 

[9] The main dispute between the parties is 
whether the Kavalappara Swarupam which owns 
the Sthanams and properties aforesaid is a 
Malabar tarwad or a Sthanam in the legal 
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sense of that term. The plaintiff urges that it 
was an ordinary Malabar tarwad, that the Nair 
had no ruling powers in the pre-British period, 
and that, even if he had ruling powers as an 
independent chieftain at that time, the advent 
of the British administration removed all the 
characteristics of the ruling families and con¬ 
verted them into ordinary tarwada in the 
matter of enjoyment of property. 

[10] The defendant, on the other hand, urges 
that Kavalappara Nayar had ruling powers as an 
independent chieftain in the pre-British days, 
that one characteristic of a ruling chieftain in 
Malabar and elsewhere is that the ruler and not 
the family owns all the property though the 
family members get maintenance allowed by the 
ruler either in the shape of lands or in cash, and 
that this characteristic of the holding was not 
put an end to when the British assumed 
sovereignty in Malabar but has continued to 
prevail till the present day. 

[11] These rival contentions crystallized in 
the following issues raised in the Court of the 
Subordinate Judge : 

Issue 1 .—“Is the Kavalappara Swarupam a Malabar 
Tarwad, the Muppil Nair being the Karnavan of it and 
is it possessed of only joint properties.in which all the 
parties to the suit are interested?” 

Issue 2, — “Are and were the properties in the 
custody and under the management of defendant 1 and 
of his predecessors, properties that appertain to a 
Sthanam in the legal sense of that term?” 

Issue 2A.— ^it so, have they lost their character as 
such (i) by allowing user of such properties as Tarwad 
properties (ii) by the successive occupants of the alleged 
Sthanams acquiescing in tbeir user as Tarwad properties 
(iii) by the successive occupants of the alleged Sthanam 
waiving their rights over such property as Sthanam 
properties; or (iv) by adverse possession by the Tarwad 
as against the Sthanam?” 

Issue 11. — “Whether the defendant really acted aa 
Karnavan?” 

Issue 12 .—“If so, whether such acts will create any 
estoppel against the defendant or deprive him of bis 
rights as Sihani?” 

[12] The findings of the Subordinate Judge on 
all these issues were in favour of the appellant. 
The detailed conclusions at which he arrived on 
these issues can be briefly stated as follows ; 

“The Kavalappara Nair has been recognised as an 
independent chieftain at the time that Tippu ceded 
Malabar to the British Government. The East India 
Company entered into treaties with him. The presump¬ 
tion in the case of rulers or independent chieftains is 
in favour of the impartible nature of their possessions. 
All the other Bajas or independent chieftains in 
Malabar are now found to be Stbanis in the legal 
sense. The way in which the Kavalappara Kair has 
been described in documents is identical with how 
those Stbanis have been described in their own docu¬ 
ments in the respective periods. He is continuing to 
perform ceremonials which those quondam rulers are 
having. The fact that he has been giving maintenance 
to and meeting the extraordinary expenses of the other 
members of the family is not inconsistent with his 
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position as a Stbani successor of the old ruling chief¬ 
tain. . . . Having given my best consideration to the 
evidence on record and the probabilities, the prepon¬ 
derance of the evidence is, in my view, in favour of the 
Sthanam nature of the properties.” 

[ 13 ] The High Court, on the other hand, in an 
appeal from the judgment and decree of the 
Subordinate Judge, came to the contrary con¬ 
clusion. The learned Judges (Lionel Leach 0. J., 
and Labshmana Rao J.) agreed with the Sub¬ 
ordinate Judge that the heads of the Kavalappaca 
families were formerly in pre-British times 
ruling chiefs and that the said rulers had 
Stbanams and that the Sthanams had lands 
attached to them which were held by the head 
of the family in his own right. They, however, 
did not attach much importance to this fact and 
assumed that the family of the parties was a 
tarwad and the appellant its karnavan, and 
that there was a presumption that all the pro¬ 
perty in the possession of the appellant was 
tarwad or joint family property; that he had 
failed to discharge the burden of proving that 
the said properties were of a Sthanam character. 
They further held that even if the properties were 
Sthanam properties previously their subjection to 
the assessment of Government revenue at a later 
date had the effect of abolishing all the incidents 
previously attached to them and rendering what 
were by their nature separate and indivisable 
properties into the joint family properties. The 
learned Judges relied largely upon the fact that 
the Court of Wards during its management of the 
said properties, as will be stated later, regarded 
them as tarwad properties. In the result they 
allowed the appeal, decreed the suit and granted 
a declaration that all the properties under the 
management of the appellant were tarwad pro¬ 
perties belonging equally to and jointly with the 
appellant and the respondents, the appellant 
being in management thereof as karnavan only. 

[14] In view of this difference of opinion 
between the Courts, it is necessary to examine 
briefly the evidence in the case. It appears that 
before 1792 when Malabar came to be ceded to 
the East India Company by Tippu Sultan, the 
ruler of Mysore, the then ruler of Kavalappara 
was an independent chieftain in his own right, 
exercising ruling powers, and had lands attached 
to his Sthanam, including lands relating to the 
Sthanams granted as aforesaid by the Rajas of 
Palghat and Cochin. On this question, the 
Subordinate Judge and the High Court both 
agree, as stated above, and this view may there- 
fore he regarded as a concurrent finding of fact 
which their Lordships would in accordance with 
the usual practice of this Board be loth to 
disturb. An attempt was made by the respondent 
to avoid the effects of this finding on the ground 
that it was a mixed question of law and fact, 


but their Lordships do not agree with this view. 
The result would be that if the Kavalappara 
holding in or before 1792 was the independent 
holding of a sovereign or semi-sovereign chief, 
it would partake of the nature of an impartible 
estate. As the learned Subordinate Judge pithily 
remarked : 

“Gac it be said that the family holds the rulership 
and the ruler is only an agent of the family ? The 
ruler can only be an individual and not the family.'* 

[15] The rule relating to sovereign or semi or 
subordinate sovereign rulers and the impartible 
nature of their estates was stated by this Board, 
as early as 1855, in G M. 1. A. 164^ at p. 187 in 
the following words: 

‘‘Generally under Hindu law, estates are divisible 
amongst the sons, when there are more than one son; 
they do not descend to the eldest son, but are divisible 
amongst all. With respect to a Kaj .... the general 
rule is otherwise and must be so. It is sovereignty 
.... a subordinate sovereignty no doubt but still a 
limited sovereignty, which in its very nature, exolndes 
the idea of division in the sense in which that term is 
used in the present case.** 

[16] This rule was restated within more 
recent times in 50 I. A. 58,^ where their Lord¬ 
ships observed; 

“It is true that an estate only becomes impartible by 
custom, and that the custom* has in each case to be 
proved. But it is a custom which is usually found to 
exist where the estate belongs to a king or independent 
chief, or even a semi independent chief of sufficient 
importance.” 

Similar observations wore made in another re¬ 
cent case, 551. A. 45® at p. 56, where it was stated 
that the possessions of sovereign or sem^so- 
vereign chiefs would necessarily be impartible. 
Such was the position of the Muppil Nair and 
his holdings in pre-British times. There could, 
therefore, be no question of his proving, as the 
High Court has required him to do, that the 
properties in his possession were impartible 
and of his exclusive ownership. 

[17] The next question is did these properties 
subsequently lose their character owing to any 
action on the part of the British Government? 
The material facts relating to this question ate 
as below. 

[18] In 1792 when Malabar came to be ceded 
to the East India Company, as stated above, 
that company entered into an agreement with 
the Nair on 12-7.1792, which on its true inter¬ 
pretation, appears to have confirmed this posi¬ 
tion. It was an agreement entered into between 
two British officials, as agents of the East India 
Company on the one hand and the Kavalappara 
Nair on the other. The contents of this docu¬ 
ment appear to their Lordships very important 
as throwing light on the status and position of 
the Kavalappara Nair in relation to his torrid 
tory, and also as regards the position he oame 
to occupy in relation to the British Govern- 
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ment in and after 1792. The material portion of 
the document is set out below. 

[19] The agreement refers in cl. 1 to the 
cession of the territory by Tippu Sultan and 
the Company becoming the sovereign and right¬ 
ful owners thereof. It mentions in cl. 2 : 

^‘that the said country having formerly belonged to 
the ancestors of the said Kavalappara Nair, he comes 
to Calicut and represented that he bad been placed in 
charge of the said country of Koulparah by Kesboo 
Pillay the Diwan of Travencore and was assured by him 
in the name of the Company of being continued in his 
said territory at the place on condition of his assisting 
in the war against Tippu, which he did on various 
occasions by furnishing bis Nairs and supplying the 
garrison .... with grain; on account of these services 
and having regard to the faith of the English Nation, 
it is agreed to place bim in the administration of the 
country of Koulparah on behalf of the Company.” 

Then, after stating what the Nair had to pay 
to the Company on account of the produce of 
the country and that he had agreed to submit 
to the directions of the Company from time to 
time, cl. 5 mentions the disputes which were at 
that time being raised by the Raja of Cochin 
with regard to the territory of Koulparah and 
that with reference to this dispute the Nair 
agreed to prove his claim and to abide by 
whatever decision the company might give. 

[20] It is clear from the words of this docu¬ 
ment, especially cl. 2, that the East India Com¬ 
pany accepted his representation with regard 
to the ownership of the territory in pre-British 
times and in consideration of his services ren¬ 
dered to the East India Company in the war 
against Tippu and in confirmation of the as¬ 
surance given on behalf of the Company by the 
■Diwan of Travencore based on his faith in the 
British people, the Company authorised the 
Nair to continue in the administration of the 
territory on their behalf and on the terms men. 
tioned in the document. It would appear from 
subsequent events that at this time the adminis- 
■tration included the whole of the administra¬ 
tion as previously carried o9, including justice. 
Their Lordships agree with the interpretation 
of the Subordinate Judge of the terms and effect 
of this document. The regcant of the adminis¬ 
tration by the East India Company to a pre. 
vious ruler of the territory would fall within 
the principle enunciated by this Board in 55 
I. A. 45® at p. 49, that 

j”if an impartible estate existed as such from before 
Uhe advent of British rule, any settlement or regrant 
Ithereof by the British Government must in the 
absence of evidence to the contrary, and unless incon- 
fiistent with the express terms of the new settlement, 
be presumed to continue the estate with its previous 
incidents of impartibility and succession.” 

[ai] On the termination of this agreement, 
another agreement was entered into in Sep. 
tember 1794, between the Company and the 
Hair. It related to the collection of revenue 


only. Internal customs were abolished and ex¬ 
ternal customs and administration of justice 
were taken over by the Company. The material 
words are: 

“The Company do hereby further stipulate and 
agree .... with the Kawlparrah Nair to deliver over 
to the management of him or his agents the several 
districts of .... forming the Taluq of Cawlparrah in 
as far as regards the detail collection of the revenues of 
the said districts with the reservation of the authority 
.... of the Company.” 

This agreement was not to be subject to alte¬ 
ration but was to be submitted to the revision 
and approbation of the Governor-General in 
Council after which .... it was to be deemed 
complete and not to be deviated from during 
its term. 

[22] In the meanwhile, joint Commissioners 
had been appointed to inspect the State and con¬ 
dition of Malabar on or about 11-10-1793. Tba 
Commissioners reported, inter alia^ on the claim 
of the Cochin Raja, disallowed it, and referred 
to the contents of the previous agreement and 
the settlement made thereunder. They came to 
the conclusion, on the evidence adduced before 
them, that the Kavalappara Nair was indepen¬ 
dent of any superiority on the part of the Raja 
of Cochin and concluded with the view that the 
evidence produced showed that the Nair was 
“reinstated during the war under the imme¬ 
diate and all powerful protection of the Raja 
of Cochin*s enemy the Diwan of Travencore’* 
mentioned above. This report was at a later 
date under the instructions of the Governor. 
General, placed before him for his sanction and 
the recommendations were accepted by Sir John 
Shore, the then Governor-General in or about 
May 1804, who added a recommendation (ap¬ 
parently in consideration of the Raja’s previous 
services) that “the most positive instructions be 
given to the revenue servants for treating those 
chieftains with attention, civility and kindness:” 
see EX. 7 at pp. 131, 132 of the Documents and 
the Manual of the Malabar District by William 
Logan, 1906, pp. 483, 484, 487 and 488. A signi¬ 
ficant statement appears at p. 483 of Logan’s 
treatise, that the Travencore Raja and his 
Diwan Keshoo Pillay mentioned in the docu¬ 
ment of 1792 had been allowed by the British 
authority a controlling power over the Malabar 
Rajas. 

[23] After the expiry of the five years covered 
by the agreement of 1794, the East India Com¬ 
pany decided to take charge of the territory and 
to compensate the rulers by payment of a per¬ 
centage of the amount of revenue collections, 
and it appears from the documents relating to 
this time that, though deprived of the ruling 
powers, the Rajas were left in possession of 
their territory subject to the payment and the 
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limitations raentioned in the previous agree¬ 
ment The compensation offered to the Bajaa 
(including the Kavalappara Nair) took the form 
of a malikhana allowance which, as the learned 
Subordinate Judge observes, was the equivalent 
of the benefit secured to them when they were 
deprived of their administration. Reference had 
been made to the rulers having domain lands 
for which they were paying no revenue in the 
past. There was no tax because the accounts on 
which the settlements were based belonged to 
the lime when they were rulers and the lands 
were subject to no taxes. TheMuppil Nair lived 
on the proceeds of the lands. It was suggested 
that these domain lands needed taxation and 
they were accordingly taxed. 

[ 24 ] As regards the malikhana allowance, 
the appellant claimed in his written statement 
that, as there was no permanent settlement in 
Malabar at that time as in other parts of British 
India, it was a grant made by the East India 
Company to the Muppil Nair in recognition of 
the sovereign power once exercised by him and 
the meritorious services rendered to the East 
India Company. He claimed that this was one 
of the unmistakable proofs that the Kavalappara 
Swarupam was not an ordinary tarwad but 
was a Sthanam. The Subordinate Judge has 
accepted the view that it is an indication of the 
Kavalappara Nair’s ruling chieftainship. The 
High Court also, notwithstanding an apparently 
contrary expression in certain parts of the judg¬ 
ment, says: see p. 176, line 47 of the Record, 

“there can bo no doubt that the head of the Kavalap¬ 
para family was a ruling chieftain in 1792 because in 
1806 (be East India Company granted to the family a 
Malikbana.*' 

[ 25 ] In the light of this evidence, their Lord- 
isbips accept the conclusion of the Subordinate 
{Judge that the deprivation of the Kavalappara 
|Nair of his ruling powers did not affect the inci¬ 
dents which attached to his properties, and they 
continued to be impartible and were owned by 
him exclusively. Their Lordships do not agree 
with the view of the High Court that on the 
levying of the land revenue on the estates of 
these Rajas and chieftains under the circum- 
Ifltances mentioned in the several documents 
[referred to above their holdings were converted 
into ryotwari tenure. It may be added that even 
if any conversion did take place it was so, as 
the High Court observes in one part of the judg¬ 
ment (at p. 176, line 38 of the Record) only in 
relation to the Government and not in relation 
to the other members of the family, with refer¬ 
ence to whom the lands continued to enjoy the 
benefit of the incidents which were previously 
attached to them. 

[ 26 ] The main attack of the plaintiffs against 


the Sthanam character of the properties is the 
circumstance that maintenance was decreed 
against the then Muppil Nair to junior mem¬ 
bers of the family in the year 1817. It was- 
argued that the grant of maintenance was- 
inconsistent with the properties being Sthanam 
in their character, because the other members of 
the family, it was urged, have, ex hypothesis iio> 
rights of maintenance against the Sthani out of 
the Sthanam property in his hands. The High 
Court has accepted this view, contrary to that of 
the Subordinate Judge. The documents mate¬ 
rial in this connection are Exs. “o*' and "p,*'' 
being the decree and judgment respectively ia 
two suits for maintenance brought in the year 
1817 against the then Muppil Nair, the first by 
the then third Nair, a minor, and the second by 
bis mother. It is material to note what the issoS' 
was and what was decreed in these suits. In th& 
pleadings of both the parties the claim for main- 
tenance was stated to be based on customary- 
rights. The plaintiff alleged it is "the usual 
custom” that the Nair should pay the main¬ 
tenance. The defendant admitted "the custom'^ 
but denied his liability to pay the maintenance^ 
on the ground that bis ancestors in ancient- 
times had already settled in accordance with the^ 
"usual practice” certain lands on a lady called 
Amma Nethiar for the maintenance of herself 
and the junior members, and that the main¬ 
tenance claimed in the suit, even if it was dne» 
which he denied, should primarily come out of 
the lands so set aside in previous times. He also 
denied bis liability on the ground that the- 
minor and his mother, contrary to his advice- 
and that of the well-wishers of the family bad - 
gone away to live elsewhere. The defendant 
denied his liability also op other grounds which- 
it is unnecessary to consider in this case. He, 
however, expressed his willingness to supple¬ 
ment the maintenance, if the Court thought 
proper, on partioufhr occasions. The Judge, 
while Emitting that it was the responsibility of 
Amma Nethiar to maintain the plaintiffs, held, 
that as the plaintiffs stood in the very near 
relationship of sister and nephew to the defen¬ 
dant and were his next heirs it was "only' 
proper” that the defendant should grant them a 
periodical allowance for past and future main¬ 
tenance. In the light of the pleadings set out 
above, the admissions made therein by both sides 
about the customary nature of the maintenanoa- 
and the words it was "only proper" in the judg¬ 
ment, their Lordships cannot accept this as ft- 
decision contradicting the incidents of the pro¬ 
perty in the hands of the Muppil Nair. The- 
maintenance claimed was a customary one- 
originating in ancient times when admittedly 
the Muppil Nair was a Sthani in possession of 
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Sthanam rights. There is no evidence as to how 
the maintenance allowance arose, whether it was 
given in recognition of a legal claim or was 
only a generous provision made for the benefit 
of the women and younger members, which the 
Raja was perfectly competent to do out of pro¬ 
perty which he regarded exclusively as his own. 
The claims of generosity often prevail over a 
sense of ownership, especially when the recipient 
of the bounty is a near relative in a dependent 
position. Their Lordships think that in the pro¬ 
ceedings of these two cases there is hardly any¬ 
thing to support the view of the High Court that 
the decrees in these two suits are inconsistent 
with the Sthanam character of the properties in 
the possession of the then Muppil Nair or that 
he did anything which could be regarded as an 
admission that the properties in his hands were 
not Sthanam properties. On the question whe¬ 
ther and how far the existence of a maintenance 
allowance is inconsistent with the Sthanam 
character of the property, on which it is grounded, 
the following passage in Sundara Aiyar’s book 
(p. 255, bottom) may be noted ; 

“The point of view suggested in some oases in which 
the question has arisen is that the members of the 
family have rights of maintenance in the property of the 
Sthanam itself; that is practically assimilating these pro¬ 
perties to impartible zemindaries before the recent cases.*' 

Besides, the Sthanam in dispute in this case 
belonged, as stated above, to the second category, 
and in such a case the existence of a maintenance 
allowance would be perhaps not so inconsistent 
as in the case of a Sthanam of the third class, 
carved out of the family property for the sup¬ 
port and dignity of its senior member. 

[27] In the year 1859 came what may be 
regarded as the first challenge to the Muppil 
Nair’s rights in the course of the long and 
chequered history of this property. It was suit 
NO. 2 of 1859 in the Zilla Civil Court of Calicut, 
launched by the remaining members of the 
family and their alienees against the then 
Muppil Nair to remove him from management 
on the ground that he had joined in the execu¬ 
tion of a Karar (agreement) under which he 
(when he was junior Nair) renounced his rights 
in the management in favour of his next junior. 
The answer of the Muppil Nair was that the 
Karar was not genuine, the properties were 
Sthanam and the plaintiffs had no right to claim 
them. The Judge found in favour of the Nair 
that the Karar was not genuine and dismissed 
the suit, holding that it was unnecessary to go 
into the question whether the properties belonged 
to the tarwad or to the Sthanam. This litiga¬ 
tion, therefore, did not decide the question at 
issue in this appeal. It may be noted that there 
was no appeal by the plaintiflfs from this deci¬ 
sion, which was given in the year 1863. 


[28] The Muppil Nair, algainst whom the suit 
of 1859 was brought, died in 1872. The only sur¬ 
viving member of the family then was a girl of 
about six years of age called Parvathi Amma 
Netiyar, In the meanwhile, a Court of Wards 
had been established under Madras Regulation 
(5 [v] of 1804) for the purpose of taking into its 
custody and management and thereby preserv¬ 
ing the estates of persons incapacitated by 
minority, sex or natural-infirmity. Acting under 
the powers this Regulation gave them, the Court 
of Wards entered on the management of the 
entire estate, including the pro-perties allotted as 
aforesaid in the name of Amma Nethiar, which 
it was thought unnecessary to keep distinct from 
the other properties. It appears from the evi¬ 
dence that the Court of Wards throughout the 
entire period of their management from 1872 
till 1910 treated the estate as if it was a tarwad, 
but this was apparently without any investiga¬ 
tion into the true nature of the property. If 
the grounds on which the Court of Wards could 
take possession of the lands under the Regula¬ 
tion arose, it made no difference to them whe¬ 
ther the property was tarwad or Sthanam. The 
only person entitled to the property then was, 
as stated above, a minor girl, and that fact gave 
enough ground to the Court of Wards to take 
possession and manage the property. Besides, 
there was no adult male at that time to ques¬ 
tion the treatment by the Court of Wards of the' 
property as tarwad property. This course ap¬ 
pears to have gone on for several years, but in 
the year 1895 the Collector of Madras, who was 
agent to the Court of Wards, probably enter¬ 
taining some doubts as to the nature of the pro¬ 
perties, issued a questionnaire (see pp. 1135-6 of 
the Exhibits) to the manager of the estate. 
Several questions were put to him aud his formal 
answers obtained. The questionnaire begins with 
the words : “A detailed report may be sent at 
an early date regarding the matters mentioned 
below.” In answer to Question 2 , . . “whether 
tarwad properties are set apart exclusively for 
the maintenance of the members of the tarwad 
who are not Sthanis,” the reply was : “There is 
nothing.” Question 4 was : 

“If the answer to the second question above is ‘no\. 
how do the other members of the Tarwad maintain 
themselves ? Whether they had any claim for main¬ 
tenance over the Sthanam properties.” 

The answer was : 

“It is the custom that the Muppil Nair from and out 
of the Sthanam properties gives to the other members 
the expenses for their maintenance and therefore they 
have a claim to the Sthanam properties for their main¬ 
tenance.” 

This answer is in accord wifch the defence 
adopted by the defendant Muppil Nair in the 
suit of 1817 mentioned above. It is difficult to 
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undcrataad wby the High Court set aside this 
clear answer of the manager as being “obviously 
not correct.” The manager knew best the inci. 
dents of the property of which he w'as the 
manager and apparently the Collector of Malabar 
in submitting a detailed questionnaire for his con¬ 
sideration and asking for his report must have 
thought that his opinion on the matter was 
valuable. It is to be noted that in none of the 
documents, relevant during this period, ia there 
anything disclosing the reasons why the Court of 
IWards treated this property as Tarwad. The 
;re3pondeDt3’ counsel suggested that it must have 
'been so because, under the rules relating to 
[Sthanams, male succession having come to an 
.end on the death of the Muppil Nair in 1872, the 
^property reverted back to the Tarwad and took 
the form of Tarwad property. Authorities were 
cited before their Lordships to support this legal 
view and they were invited to end this long liti¬ 
gation at the stage of its final appeal on the 
basis of this legal point, which was not urged in 
the pleadings and had not found any place in 
the long and elaborate judgments of the Courts 
in India. Their Lordships are asked, so to speak, 
(to take this short cut on the ground that the 
question is purely one of law and therefore can 
,be entertained at this late stage. Their Lordships 
^are most unwilling to adopt this course and to 
[Undo all that has been done in this case during 
jSevGral years. They express no opinion on the 
validity or otherwise of this point except to say 
that there is nothing to indicate that the Court 
of Wards treated the property as Tarwad be¬ 
cause they were aware of or accepted this legal 
view. 

[29] The diflSculty in accepting it arises also 
from the fact that Parvatbi Netiyar attained 
majority in 1887 and had a minor son, who died 
before he could succeed to the Sthanam. Whe- 
ther this son on his birth would not revive the 
male succession which had ended for a time and 
thus the Sthanam male lino would continue is a 
question fraught with difficulty. At p. 258 of 
Sundara Aiyar’s book it is stated that the ques¬ 
tion whether a Sthanam becomes extinct on the 
extinction of the male members or is only in 
abeyance during the absence of the male member, 
so as to be capable of being revived, does not 
admit of an easy solution, and the author con. 
dudes with the observation that if a modern in¬ 
cident of this kind arose, it would probably be 
not an easy one to decide. 

[30] Reliance was placed upon certain pro- 
ceedings which took place in 1887, when Parvatbi 
Amma Netiyar attained majority, but on a care- 
lul perusal of the several applications relevant 
on this question the matter appears to be equi¬ 
vocal. For instance, in many of the documents, 


words are used which are appropriate to the 
nature of the property as Tarwad as also 
Sthanam. On the other hand, in some of them 
words are used which indicate a preference for 
the Sthanam view. The fact that when Parvatbi 
Netiyar had a son, she applied to the Govern¬ 
ment that possession should be taken in order to 
preserve the property during the minority of her 
son, is not decisive, and is equally intelligible on 
either hypothesis. 

[31] Their Lordships have come across no 
evidence during the long period of the Court of 
Wards* management which can be accepted as 
indicative of a considered decision by the Court 
of Wards to treat the property as a Tarwad. 
This is apart from the question whether the 
Court of Wards had the power under the rele¬ 
vant Act to change the nature of the property 
of which they took possession. It was conceded, 
and in their Lordships* opinion rightly, in the 
course of the respondents’ argument that if the 
property bore the character of a Sthanam at the 
date when the Court of Wards took possession, 
the subsequent activities of the Court of Wards 
would not change its character. Their Lordships 
therefore do not attach that importance to the 
treatment of this property by the Court of 
Wards which the High Court has ascribed to it. 

[32] In 1910, the Muppil Nair immediately 
previous to the present one assumed manage, 
ment and after 1925 the present Muppil Nair 
came into possession. During the period of their 
management there is no doubt that they made 
no conscious distinction between their position 
as Karnavan and Sthani. Whereas, on the one 
hand, much of their action is intelligible on the 
footing that they thought that their position was 
that of a Karnavan, there are, on the other 
hand many contrary indications. For instance, 
as stated in the Subordinate Judge’s judgment, 
they exercised the functions and privileges and 
enjoyed the ceremonial and other dignities relat¬ 
ing to their status as the owners of a Sthanam. 
Further, they continued to use in various docu¬ 
ments relating to purchases and other matters 
the title of “Karakkat Kumaran Raman**, which 
had been appropriated to their position as 
Sthani. These documents, as the learned Sub¬ 
ordinate Judge points out, extend from the year 
1745 up to 1926 (see EX. cccni. part 2, p. 1361). 
It therefore appears that the distinction which 
exists between the two positions as a matter of 
law was not fully appreciated by the defendant 
or his predecessor. This is further indicated by 
the different answers which the defendant gave 
in the Subordinate Judge’s Court when subjected 
to cross examination at the hands of the plain¬ 
tiffs' advocate. In the learned Subordinate 
Judge’s judgment are detailed these answeiSi 
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and their Lordships agree with his conclusion, 
based on the explanation given of his conduct 
by the defendant in his deposition, that he con¬ 
tinued the management on the same lines as the 
Court of Wards and had no idea of the real 
legal position of the estate when he entered on 
the management. But, apart from it, the con¬ 
duct of the defendant is legally material only 
if it could lead to an estoppel, acquiescence or 
waiver. But, as the learned Subordinate Judge 
points out, no such questions could arise on the 
evidence in the case. Clear issues were raised on 
these points; they were all decided against the 
plaintiffs; the High Court, in the view it took, 
did not go into these matters; and there has 
been no argument addressed to their Lordships 
on these questions. As the learned Subordinate 
Judge points out, admissions which have been 
made under a mistake as to the true legal 
character of the estate will nob operate to create 
an estoppel or acquiescence. No one was misled 
into doing anythiog to his detriment as a result 
of this mistaken view. There was “no represen¬ 
tation, no acting on it, no misleading, and no 
change of position on such representation.” When 
all are under a mistake, there is neither estoppel 
nor waiver nor acquiescence. 

[33] Before concluding this judgment, it would 
be necessary to consider one or two matters to 
which their Lordships’ attention was invited by 
the respondents’ counsel. The first relates to the 
difficulty of identifying the properties in this 
suit. With regard to this, the position is as 
follows : Both the parties wanted a decision 
with regard to all the properties in the posses- 
gion of the defendant. In his plaint the plaintiff 
asked for a declaration that all the properties 
under the management of defendant l were 
tarwad properties belonging equally and jointly 
to the plaintiffs and the defendants. In the de¬ 
fendant’s written statement this allegation was 
met by a counter.allegation that all the proper¬ 
ties in his possession were Sthanam properties. 
The defendant, in para. 16 of his written state¬ 
ment, sought to obtain a specification of the 
properties claimed by the plaintiffs as joint pro¬ 
perties, and added that in the absence of such 
specification he was unable to urge his specific 
rights with regard to those properties, that the 
prayer for a declaration was indefinite and 
vague as no schedule of properties was given 
with a proper specification to enable the defen¬ 
dant and the Court to identify the properties. 
He added that the plaintiffs refused to comply 
with the imperative provisions of the Civil Pro¬ 
cedure Code relating to specification of proper¬ 
ties even after the defendant brought the defect 
to the notice of the Court and the plaintiffs by 
means of a separate petition. He raised a speci¬ 


fic Issue (No. 9) on this point, on which the 
learned Subordinate Judge’s finding was in the 
plaintiffs’ favour on the ground that 

“the same point was considered by my predecessor in 
an application of the defendant in 1934. He gave a 
ruling to the effect that sucb a schedule was unneces¬ 
sary as the suit is really one for establishing the plain¬ 
tiffs’ status in the family. Thatorder has been confirmed 
by the High Court." 

The plaintiffs accepted this position and took 
the risk of having a decision regarding all the 
properties in the possession of the defendant, 

[34] In reply to questions from the Board 
during the argument, attempts were made to 
identify the properties, but, in their Lordships’ 
opinion, they have failed. The question, there¬ 
fore, is whether, at this late stage, their Lord¬ 
ships should direct an enquiry regarding the 
identification of the properties or treat the suit 
as both parties and the Courts in India have 
done. Their Lordships, after careful considera¬ 
tion, feel that to direct such an enquiry at this 
stage would have the effect of prolonging this 
litigation, which began thirteen years ago, and 
of raising questions of a complicated character 
leading perhaps to a revival of controversies 
which have long been agitated and which their 
Lordships desire to terminate by their judgment 
in this appeal. They are, therefore, unwilling to 
adopt this course. 

[35] A further question of a similar character 
was raised whether the properties which had 
been acquired by the defendant have been merg¬ 
ed with the Sthanam. Though detailed issues 
were raised in the case, this question was not 
suggested and no attempt was made before the 
Subordinate Judge to distinguish between pro¬ 
perties previously owned and subsequently ac¬ 
quired. Their Lordships do not find any 
discussion of this question in the judgment of 
the Subordinate Judge, who was asked and gave 
his decision with reference to all the properties 
in the suit. Before the High Court the question 
appears to have been raised and the Court de¬ 
cided it in favour of the plaintiffs, putting the 
onus of proof on the defendant. Their Lord- 
ships have already stated their view about the 
onus of proof in this case. Besides, as already 
stated, most of these properties, from 1745 up to 
comparatively recent times in 1926, were acquir¬ 
ed in the Muppil Nair's official name of Karakkat 
Kumaran Raman {see pp. 136-143 of the Subordi¬ 
nate Judge’s judgment). which led the learned 
Subordinate Judge to observe that “this uniform 
dealing shows that the Sthanam and Sthanam 
properties were recognized as related right 
through the period commencing from 1745.” In 
view of these facts, it seemed necessary for the 
plaintiffs, as an alternative case, to select 
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and specify the particular properties in the de- 
fendant’s possession, which they sought to claim 
on this ground, notwithstanding the general and 
comprehensive declaration they claimed regard¬ 
ing all the properties in the defendant’s posses¬ 
sion. It, therefore, appears to their Lordships 
undesirable, on the same grounds as relate to 
the identification of the properties, to permit 
this question to be raised at this stage. As both 
parties took the risk of having a decision re¬ 
garding all the properties in this suit, making 
no distinction between one class of such proper, 
ties and another, they must rest content with 
such a decision. 

(36] To sum up : the nature of the properties 
in the suit during the pre-British period is clear¬ 
ly established as an impartible Sthanam. There 
is no evidence that the British Government al¬ 
tered the character of this property so far as the 
other members of the family are concerned, al¬ 
though they made it liable to tax with reference 
to the claims of the Government. The mainte¬ 
nance decrees in the suits of 1817 were not incon¬ 
sistent with the Sthanam nature of the properties, 
and the Muppil Nair did not admit in those 
suits that his properties were not Sthanam. He 
never consciously altered his position or agreed 
to its alteration. His possession never changed. 
There was only one challenge to his title in the. 
year 1859, but the Court did not decide the ques¬ 
tion. The subsequent treatment by the Court of 
Wards had not the effect of altering the charac¬ 
ter of the property, nor was there any considered 
decision on their part or any power to do so. 
The subsequent conduct of the Muppil Nair has 
no legal effect in altering its character for it did 
not create any estoppel, waiver or acquiescence. 
Their Lordships are, therefore, of opinion that 
the original character of the property in its re¬ 
lation to the other members of the family is still 
retained and the plaintiff’s are not entitled to 
the declaration they sought in the case. 

C37] For the reasons stated above, their Lord¬ 
ships agree with the conclusion at which the Sub¬ 
ordinate Judge arrived, and are of opinion that 
the judgment of the High Court and decree be 
reversed, and that of the Subordinate Judge res¬ 
tored, and their Lordships will humbly advise 
His Majesty accordingly. The respondents will 
pay the costs of the appellant before this Board 
and in the High Court. 

v.R. Appeal allowed. 
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(From Bombay) 

14th October 1947 

Lord Thankerton. Lord dtj Parcq, 
Lord Oaksey and Lord Morton op 
Henryton and Mr. M. R. Jayakar 

Govindram Seksaria a firm and another — 
Appellants v. Edward Radbone-^RespondenL 

Privy Council Appeal No. 78 of 1946. 

(a) Contract Act (1872), S. 65 —“Compensation 
for advantage” means valuing in money advantage 
received. 

The word ‘compensation* for an advantage in S. 65 
appears to be a contradiction in terms, since compen* 
sation connotes a measure of loss or damage and not 
the value of an advantage. In S. 56 the expression 
used is ‘oompensatioD for any loss* and under S. 64 
the party rescinding the contracts is to restore any 
'benedt*. Under S. 65 the alternatives are to restore any 
advantage or to make compensation for it to the person 
from whom he received it. This must mean valuing 
or qnantifying in money the advantage retained, if 
retained it be. [Para 7] 

Annotation :—(’46-Man.) Contract Act, S, 65 N. 6. 

(b) Contract Act (1872), S. 65 — Claim for com¬ 
pensation— Burden of proof—Contract for sale of 
machinery becoming void alter part performance— 
Party receiving advantage is bound to restore it to 
other party — Person claiming compensation for 
advantage is bound to prove that other party re¬ 
ceived advantage under contract — Held on facts 
that plaintiff failed to discharge this burden. 

A, a German Company, entered into a contract lor 
sale of certain machineries with B, goods to be delivered 
c. i. f. at Bombay. In pursuance of the contract a 
greater part of the machinery was delivered to B in 
Bombay in 1939. The invoice value of this part of 
the machinery delivered represented approximately 
nine-tentbs of the total contract price. As against 
this the vendor bad received certain payments towards 
the contract price. On the outbreak of war in 1939, 
the contract could not be completed and, therefore, it 
became void within the meaning of S. 65. There¬ 
fore, vendor A sued vendee B for recovery of a 
certain sum of money as compensation lor advantage 
received under contract being the difierence between 
the value of the goods received by B under the contract 
end tho amount which bad been paid to him by B* 
The defendant denied that he bad received any ad¬ 
vantage under the contract but on the contrary alleged 
that the plnintiff had received an advantage: 

Held, that under S. 65 each of tho parties became 
bound to restore to the other any advantage which the 
restoring party had received under the contract of sale 
and the plaintiff could not recover any sum unless 
bo proved that the value of the ‘advantage’ which B 
had received under the contract i. e., of the xnaobinery 
which had been delivered to B was greater than the 
sum received by him under the contract. Moreover, 
the value of the machinery which was delivered.to B 
must be taken to bo tho value of that machinery in 
India immediately after the contract had become void 
by reason of S. 65. In estimating that value, a Court 
would have to take into account the fact that the 
balance of the machinery contracted to be supplied 
could not be supplied from Germany and the fact that 
B could no longer have the services of a qualified 
ereotor sent from Germany and of the Sellers' Chief 
chemist as stipulated in the contract. Further the 
Court would have to consider the question whether or 
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not B was able to procure from other sources the 
balance of the machinery contracted to be sent from 
Germany, and, if so, at what price and within what 
period of time, and what quantity and quality of 
products could be produced by the plant so assembled. 
The plaintifi having failed to prove that the machinery 
■delivered was worth more than the sum he had received 
under the contract, the suit was liable to be dismissed. 

[Para 12] 

Annotation :—(’46-Man.) Contract Act, S. 65 N. 5. 

Sir Valentine Holmes, S. P. Khamhatta and J. if. 

R. Jaydkar — for Appellants. 

H, V. Willink and J. F. Donaldson 

— for Respondent. 

Lord Morton of Henryton. — This is an 

appeal from a decree of the High Court of Judi- 
•cature at Bombay, dated 4-12-1944, made in its 
appellate jurisdiction, setting aside the decree of 
that Court dated 10-4-1944, made in its original 
jurisdiction, and giving judgment for the res- 
pondent for Es. 99,043. The history of the case 
begins with a contract made on 9-9-1938, between 
the first appellants of the one part and Francke 
“Werke A.G. of Bremen, Germany, and Hansa 
<India) Trading Company Limited of Bombay 
“(therGia and hereinafter referred to as “the 
eellers”) of the other part. By the contract the 
first appellants agreed to buy, and the Sellers 
agreed to sell, certain machinery with all the 
necessary accessories, as specified in Sch. A 
to the contract, for a complete oil refining and 
hydrogenating plant. 

[2] The relevant terms of the contract may 
he summarised as follows : 

(i) By cl. 1 it was provided that the delivery 
by the sellers was to consist of the machinery, 
etc., specified in Sch. A. The sellers were also 
to supply free of charge complete sets of draw¬ 
ings showing the arrangement in detail of the 
buildings and execution drawings of foundations. 

(ii) By cl. 2 the total price for the plant as 
specified in sch. A was to be 177.500 Beichmarks, 
delivered c.i.f. Karachi Fort. This price was to 
include all export, packing, forwarding and in¬ 
surance charges. By subsequent written agree¬ 
ment between the parties, it was agreed that 
delivery should be c.i.f. Bombay. 

(iii) Clause 3 contained the terms of payment 
which was to be made by instalments as follows; 

(a) 25 per cent, of the total price (i. e. 44,376 
Beichmarks) on the signing of the contract. 

(b) 26 per cent, of the value of each consign¬ 
ment against shipping documents the total being 
44,375 Beichmarks. 

(c) 25 per cent, of the total value of the order 
after completion of the erection of the whole 
plant, on the plant being found mechanically 
satisfactory on trial. 

(d) 26 per cent, of the total value of the order 
4 months after the payment under (o). 

Payment was to be made in free Beichmarks 


and the rate of exchange was fixed at 12.40 
Beichmarks to the pound sterling. 

(iv) Clause 6 provided that the sellers should 
send a qualified erector for the erection of the 
plant. 

Clause 7 provided that the sellers should des¬ 
patch their Chief Chemist to start the plant, 
prove to the first appellants that the guarantees 
given by the sellers were satisfied, and train the 
staff in the handling of the plant. The first ap¬ 
pellants were to pay, in respect of the services of 
the erector and of the Chief Chemist, agreed 
amounts over and above the price for the plant 
specified in Cl. 2 of the contract. 

(v) Clause 9 provided that the sellers were 
to be responsible for the due fulfilment of all the 
guarantees of the manufactured articles and the 
quality of the product as given in sch. “b’* to 
the contract. 

(vi) Schedule A set out the specification of 
the plant. This specification, as subsequently 
revised by the parties, contained 64 items. 
Schedule “b*’ contained guarantees on three 
matters : 

(a) That the plant would be supplied com¬ 
plete, except for certain items specified in sch.c, 
which though agreed to be necessary to make 
the plant complete were not to be supplied by 
the sellers. 

(b) That, the first appellants having guaranteed 
that their existing refinery produced 12 tons of 
refined oil per 24 hours, this refinery together 
with the plant supplied by the sellers would 
produce 25 tons of faultless hydrogenated pro¬ 
duct with an average melting point of 430C, 
within 24 hours. The raw materials to be used 
for this purpose were specified in the guarantee. 

(c) That the hydrogenated product produced 
in this plant should be of prime white colour 
and completely tasteless and odourless and should 
not develop any smell whatsoever even after 
storing it in sealed containers for 6 months. 

[3] The contract was subsequently varied in 
certain other respects by correspondence between 
the parties, but no one of such variations is re. 
levant for the purposes of this appeal. 

[4] On 1-1-1939, the first appellants paid the 
first instalment of the price, amounting to 44.375 
Beichmarks which was equivalent to Ra. 50,212. 
By an agreement dated 27-7-1939, the first appel¬ 
lants agreed to sell to the second appellants all 
the right, title and interest of the first appellants 
in the plant and accessories comprised in the 
contract. 

[5] At the end of July or the beginning of 
August, 1939, delivery was made in Bombay of 
the greater part of the machinery comprised in 
the contract. The invoice value of this delivery 
was 158JXX} Beichmarks, which represents ap- 
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proximately nine-tenths of the total contract 
price. This consignment was accepted by the 
appellants without complaint and was taken by 
them to the place where the factory was to be 
erected. The second appellants, in accordance 
with cl. 3 (b) of the contract set out above, paid 
to the sellers in respect of this delivery the sum 
of 39,500 Reichmarks, representing 25 per cent, 
of the 158,000 Reichmarks. 39,500 Reichmarks 
was the equivalent of Rs. 45.798. This payment 
and the payment made on 1st January together 
total 63,875 Reichmarks, or Rs. 96,010. Against 
this total payment the appellants had received 
goods of the value, as the respondent alleges, of 
158,000 Reichmarks, the equivalent of Rs. 183,200. 
The appellants had thus, as the respondent sub¬ 
mits, at this stage received under the contract an 
“advantage” to the value of Rs. 87,190 being the 
difference between the value of the goods receiv¬ 
ed by them under the contract and the amount 
which had been paid by them to the sellers. 

[6] Two further small consignments of machi- 
nery were despatched by the sellers from Ger¬ 
many, but these consignments had not arrived 
in India on 3-9-1939, when war was declared 
between the United Kingdom and Germany. 
The ships carrying these consignments did not 
reach India and no further deliveries under the 
contract were made. Section 65, Contract Act, 
provides as follows; 

“When an agreement is discovered to bo void, or 
when ft contract becomes void, any person wbo has 
received any advantage under such agreement or con¬ 
tract is bound to restore it or to make compensation for 
it, to the person from whom be received it.” 

[7J Their Lordships agree with the follow¬ 
ing comment of Stone C. J., upon this section; 

“Compensation for an advantage may appear to be 
a contradiction in terms, since compensation connotes 
a measure of loss or damage and not the value of an 
advantage. It should be noted that in S. 66 the ex¬ 
pression used is 'compensation for any loss’ and that 
under S. 64 the party rescinding the contract is to restore 
any ‘benefit.’ Under S. 65 the alternatives arc to restore 
any advantage ‘or to make compensation for it to the 
person from whom he received it,’ This must mean 
valuing or quantifying in money the advantage retained, 
if retained it be.” 

[8] It is common ground between the parties 
that on the outbreak of war the contract in 
question “became void’* within the meaning of 
S. 65. It is also common ground that by virtue 
of the Enemy Property (Custody and Registra¬ 
tion Order), 1939, the property and assets of the 
sellers, both of whom were enemy firms within 
the definitions in R. 103, Defence of India Rules, 
became vested in the respondent (hereafter 
called "the Custodian**) as the Custodian of 
Enemy Property for British India. 

[9] On and after 14-9-1939, certain corres- 
pondence took place between the second appel. 
lants on the one hand and the custodian and 


certain other parties on the other hand. Re. 
ference must be made later to this correspon¬ 
dence. On 7-8-1942, the custodian made a formal 
claim against the first and second appellants- 
for payment of the sum of Bs. 87,190 within 
eight days. No such payment was made, and 
the custodian began the action out of which- 
this appeal arises by his plaint dated 29-8-1942. 

It is convenient to quote para 20 of the plaint: 

“20. The plaintiS says that tbe defendants have ad¬ 
mittedly received goods and machinery worth 1,58,000 
Reichmarks equivalent to Rs. 1,83,200, which they 
have taken delivery of, and not only have they not 
offered at any time to return tbe same to tbe Sellers 
or to tbe plaintiff but they have actually used the^ 
same in erecting a plant and have been working the- 
same. The plaintiff submits that the defendants aro 
bound to pay to tbe plaintiff the value thereof less 
tbe said sum of Beicbmarks 83,875 equivalent to- 
Bs. 96,009-4-1 which they have already paid to the 
Sellers in terms of the contract as stated hereinabove. 
The plaintiff estimates tbe advantage received by 
tbe defendants under tbe circumstances aforesaid at 
Bs. 87,190 being tbe difference between the value of 
tbe machinery supplied to the defendants, viz. Reich- 
marks 1.58,000 equivalent to Rs. 183,200, less the said 
sum of Reichmarks 83,875 equivalent to Rs. 96,009*4*1 
which tbe defendants have paid to the sellers in terma 
of the said contract. The plaintiff submits that the 
defendants have in tbe events that have happened 
become liable to pay to him the said amount, either as 
compensation for tbe said advantage or otherwise and 
claims the same accordingly from tbe defendants.” 

The custodian claimed the sum of Rs. 87,190 
with interest and costs. 

[10] By their written statement the first and 
second appellants contested this claim. They 
also put forward a counterclaim which was 
abandoned by them at tbe trial of tbe action. 
Paragraph 15 of the written statement is as 
follows: 

”15, With reference to para. 20 of the plaint th& 
defendants deny that they have received goods and 
machinery worth Rs. 1,83,200. Such parts of the goods 
and machinery as were delivered were valueless except 
as scrap material without the parts which remained 
to bo delivered. Farther tbe price contracted for 
includes tbo services of an expert erector and ot a 
chief chemist. In order to make use of the goods 
and machinery delivered tbe defendants were com¬ 
pelled to procure parts to substitute for the missinft 
parts and were put to an expense of Ra. 1,27,746. 
Many of the said parts so procured were inferior and 
some second hand and tbe machinery and plant as 
ultimately installed is of less value to the extent of 
Bs. 40,000 than tbe plant to be supplied and erected 
under tbe contract. The defendants say that if they 
derived any advantaoe from tbo goods and maobinery 
delivered beyond tbei scrap value which was Bs. 10«000 
such advantage was not of greater value than Bs.28,llS> 
whereas they have paid Rs. 96,009-4-1. The plaintiff 
has consequently received an advantage to the extent 
of Rs. 72,896-4-1 particulars of which sum are hereto 
annexed and marked No. I.” 

[ 11 ] Blagden J. dismissed tbe suit and the coun¬ 
ter claim and tbe custodian appealed from the 
dismissal of his suit. The High Court, in its* 
Appellate Junsdiotion (Stone 0. J. and Eanift 
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allowed the appeal and gave judgment for the 
custodian for the sum claimed with interest. 
From that decision the appellants appeal. 

[32] Apart from the terms of certain docu¬ 
ments, which will be considered later, their 
Lordships feel no doubt that the decision of 
Blagden J., was correct. The result of s. 65, 
Contract Act, was that, as from 3-9-1939, each 
of the parties became bound to restore to the 
other any advantage which the restoring party 
had received under the contract of sale. In 
their Lordships* view, the custodian could not 
recover any sum in his action, as pleaded, 
unless he proved that the value of the “advan¬ 
tage’* which the appellants had received under 
the contract, i. e,, of the machinery which had 
been delivered to them, was greater than the sum 
of 83,875 Keichmarks, that sum being admitted¬ 
ly an “advantage” which the custodian had 
received under the contract. Moreover, in their 
Lordships* view, the value of the machinery 
which was delivered to the appellants, for the 
purposes of S. 65 of the Act, must be taken 
to be the value of that machinery in India 
immediately after the contract bad become void 
by reason of S. 65. In estimating that value, 
a Court would have to take into account the 
fact that the balance of the machinery con¬ 
tracted to be supplied could not be supplied 
from Germany, and the fact that the appellants 
could no longer have the services of a quali¬ 
fied erector sent from Germany and of the 
sellers’ Chief Chemist. Further, the Court would 
have to consider the question whether or not 
the appellants were able to procure from other 
sources the balance of the machinery contracted 
to be sent from Germany, and, if so, at what 
price and within what period of time, and what 
quantity and quality of products could be pro¬ 
duced by the plant so assembled. 

[13] In their Lordships’ view the custodian 
failed to prove before Blagden J. that the 
machinery delivered was worth more than 
83,375 Keichmarks. The only witness called on 
behalf of the custodian was plainly not quali¬ 
fied by his experience to give expert evidence 
on the relevant question, and the learned Judge 
appears to have attached no importance to his 
evidence. 

[14] The appellants also called one witness, 
who gave evidence to the effect that the ap¬ 
pellants bought the missing parts of the machi¬ 
nery, and that their factory “was made to ruin 
continuously on 27-7-1941.” He offered to pro¬ 
duce a statement showing how the machinery 
worked in 1941 and 1942 but the Advooale- 
General, who appeared for the custodian, ob¬ 
jected to the production of this statement and 


it was never in fact produced. At the conclu¬ 
sion of his judgment Blagden J. said : 

“The fact is that I have no satisfactory evidence in 
the present case that the defendants-purchasers or either 
of them have received an advantage under the contract 
which became void by the start of this war. They might 
have or might not. For the price they 'paid they got part 
of what they contracted for. Whether on the whole they 
put into their pockets more than they paid for I think 
it is impossible to say. But if it were necessary for me 
to do so on this evidence I should be inclined to think 
that they did not, but it is sufficient to say that on the 
evidence in this case it is not proved that they have/’ 

Their Lordships read this passage as meaning 
that in the view of the trial Judge the custo¬ 
dian had failed to prove that the advantage 
which the appellants had received under the 
contract of sale was of a greater value than 83,87& 
Keichmarks. With this view they agree, 

[15] It remains, however, to consider the 
effect of certain documents to which the ap¬ 
pellate Court attached great importance. The 
first of them is a letter of 14-9-1939, from the 
second appellants to the Deputy Controller of 
Enemy Firms. In that letter the writers refer 
to the receipt of “machineries worth R. m. k. 
158,000” but in their Lordships’ view this phrase 
was merely a reference to the invoice price of 
the machinery so far delivered under the con¬ 
tract. Having regard to the terms of this letter 
as a whole, no part of it can fairly be construed 
as an admission that the machinery delivered 
was actually worth that sum, in the hands of 
the appellants, after the contract had become 
void and delivery of the balance of the machi¬ 
nery from Germany had become impossible. 
On 8-11-1939, the second appellants wrote: 

“As you are aware there is'a regular agreement be* 
tween us by which you have first to fulfil certain gua¬ 
rantees before any further payments are made to you. 
These further payments have also been guaranteed by 
us through the Netherlands Trading Society and unless 
and until these guarantees are fulfilled by you, we do 
not see how you can make any claim on us for any 
further payments. Please also note that owing to the 
non-supply of machineries from your side and non- 
fulfilment of the terms of our agreement by you, we 
shall be put to great loss and damage for which our 
claim is outstanding against. The machineries already 
supplied to us are of no more use to us than scrap 
iron in the absence of the remaining machineries and 
of their erection and commercial working under your 
guarantees. Please, therefore, take immediate steps to 
supply us the remaining machineries and fulfil all the 
guarantees under the agreement dated 9'9'1938.’* 

[ 16 ] At this time neither party seems to have 
realised the effect of 8. 65, Contract Act, but 
it is to be noted that even at this early stage 
the appellants were raising the vital point as 
to the value of the machinery on their hands 
“in the absence of the remaining machineries 
and of their erection and commercial working 
under your guarantees.” The same point ie 
raised, in more detail, in a letter of 6-4-1940 
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from the appellants to the custodian. A form 
subsequently filled up by the 8e(X)nd appellants, 
which is relied upon by the appellate Court as 
an admission, was expressed to be 
“subject to the terms and conditions of agreement 
dated 9-9-1938, and to the details given and claims 
made by us in our letters 538 of 14-9-1939, and 321 of 
6-4-1940, addressed by us to you and is without pre¬ 
judice to our counter claims for loss and damage caused 
to m by non-fulfilment of the guarantees given by 
Hansa (India) Trading Co., Ltd., in the agreement 
dated 9-9-1938.’’ 

[I7j In these circumstances their Lordships 
can attach no importance to this form as an 
admission, nor can they find any other docu¬ 
ment which constitutes an admission of the vital 
fact which had to be proved by the custodian 
in order to achieve success in bis action against 
the appellants. As this fact was not established, 
either by the evidence or by admission, it fol¬ 
lows that the decision of Blagden J. was right. 

[18] For these reasons, their Lordships will 
humbly advise His Majesty that this appeal 
should be allowed and the decree of Blagden J, 
should be restored. The custodian (respondent) 
must pay the appellants' costs here and in the 
appellate Court. 

K.S. Appeal allowed* 

Solicitors for Appellants — T. L. Wilson rf Co. 

Solicitors for Respondent — Solicitoft India OJfice. 
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Privy Council Appeal No. 20 of 1946, 

•*Hindu Law—Adoption—Widow—Authority of 
husband—Jains—Law applicable—Custom, varia¬ 
tion of—Onus—Adoption by sonless widow without 
prior authority of deceased husband — Custom, if 
established by decisions—Denial of custom—Onus 
—Evidence Act (1872), Ss. 104 and 101. 

The rules of Hindu law generally apply to Jains in 
the absence of special custom varying the law, and the 
ordinary rule is that a party relying on a custom afleot- 
ing the Jains which is at variance with the ordinary 
Hindu law must allege and prove it. But it is equally 
beyond doubt that a custom which has been recognised 
and affirmed in a series of decisions, each of them 
based on evidence adduced in the particular case, may 
become incorporated iu the general law, with the result 
that the onus of proof no longer lies on those who as¬ 
sert it but upon those who assert an exception to it. 

[Pams 1 & 2] 

The question was whether the custom which is at 
variance with general Hindu law, that a sonless Jain 
widow could adopt a son to her deceased husband without 
a prior authority from him, was so well known and so 
well established by judicial decisions that it was no 
longer necessary to plead and prove it in the Aimer 
Courts : 


Held after reviewing the case law from various pro¬ 
vinces, that there were good historical grounds for 
bolding that in Madras the Jains had not acquired ons- 
toms affecting adoption which vary from the ordinary 
Hindu law; in Punjab adoption, whether by Jains or 
by people of other beliefs, was subject to local customs 
which may and do vary from the law and custom ob¬ 
served by the same peoples and sects in other parts of 
India, but that in many other parts of India it had 
been established by decisions based on evidence from 
widely separated districts and from different sects that 
the Jains observed the custom by which a widow might 

adopt to her husband without bis authority, that this 

custom was based on religious tenets common to all 
sects of Jains and particularly their disbelief of the 
doctrine that the spiritual welfare of the deceased bus- 
band might be affected by the adoption, and that 
though it could not be shown that in any of the decided 
cases the parties were of the Khandelwal sect, yet in 
none of the cases had a distinction been drawn between 
one sect and another. It was now, therefore, no longer 
premature to hold that the custom prevailed generally 
among all Jains except in those areas in which there 
were special reasons, not operative in the rest of India, 
which explain why the custom had not established itr 
selfi [Para 9] 

Consequently except in case of Madras and the 
Punjab in the rest of India the onus would now lie 
upon those who deny that the custom of adoption by a 
sonless Jain widow in absence of prior authority of her 
deceased husband prevails: Case law reviewed. 

[Para 9] 

Cases referred : — 

1. (’80) 5 I. A. 87 : 1 All. 688 : 3 Snther 529 : 8 Sar. 
803 (P.C.), Sheo Singh Rai v. Mt. Dakho. 

2. (*86) 8 All. 319, Lakbml Chand v. Oatto Bai. 

3. (’07) 29 All. 495, Maoobar Lai v. Banarsi Das, 

4. (’08) 30 All, 197, Asbarafi Kunwar v. Rup Chand, 

5. (’36) 58 All. 1019 : 23 A. I. R. 1936 All. 641; 164 
I.C. 1047. Banarsi Das v. Sumat Prasad. 

6. (’90) 17 Cal. 618, Manik Chand v. Jagat Settani. 

7. (’99) 27 Cal. 379, Harnabh Pershad v. Mandil Dass, 

8. (’78) 6 I. A. 15 : 4 Cal. 744 : 3 Sar. 880: 3 Suther 
572 (P.C.), Cbotay Lall v. Cbunno Lall. 

9. (’21) 25 C. W N. 273 : 8 A. I. R. 1921 P.C. 77 ; 16 
N. L. R. 170 : 611. C. 481 (P.C.), Sheo Kuar Bai v. 
Jeoraj. 

10. ('27) 1927 Supplement at p. 42, Dhannalal 
Batanlal. 

11. (’73) 10 Bom. H. C. R, 241, Bhagvandas Teimal v, 
Rajmal. 

12. (’29) 16 A. I. R. 1929 Lah. 814 : 123 I.O. 869, 
Prem Sagar v. Ram Gopal. 

13. (’33) 14 Lah. 78 : 19 A. I. B. 1932 Lab. 426 : 183 
I. C. 151, Sundar Lai v. Baldeo Singh. 

14. (’93) 16 Mad. 162, Peria Ammani v. Krishna* 
swanii. 

15. (’26) 50 Mad. 228 : 14 A. I. B. 1927 Mad. 228 : 99 
I. C. 603, Gettappa v. Eramma. 

Dingle Fooi~ior Appellant. 

Sir Thomas Slrangman and S. P. Khamhatta 

—for Respondent, 


Lord Normand.—The parties to this appeal 
are Jains of the Khandelwal sect domiciled and 
resident in Ajmer. The respondent is the sonless 
widow of a certain Ratanlal and on 92-5-1919, 
she executed a deed by which she adopted or 
purported to adopt the appellant to her deceased 
husband. After the execution of this deed the 


parties lived in the same house, but disagree¬ 
ments arose into which it is not necessary to 
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enter. Finally, the present suit was commenced 
in November 1930. The appellant, founding on his 
adoption, sought inter alia to restrain the ap¬ 
pellant (respondent ?) from wasting the family 
property, and the respondent in her defences chal¬ 
lenged the validity of the adoption and alleged 
that Ratanlal had never given her authority to 
adopt a son to him. This allegation was made 
because under the general Hindu law adoption 
by a widow without the prior authority of her 
husband is not recognised (MuUa, Edn. 7, p. 516), 
and because it is also an established principle 
that the rules of Hindu law generally apply to 
Jains in the absence of special custom varying 
the law. Apart from a belated and unsuccessful 
application to amend his pleadings, the appellant 
did not allege a special custom by which a son- 
less Jain widow in Ajmer is entitled to adopt a 
son without the prior permission of her deceased 
husband. It was therefore necessary for him, 
since the respondent gave evidence in support of 
her allegation that she had no authority from 
her husband to adopt a son, to maintain that 
the custom was so well-known and so well esta- 
blished by judicial decisions that it was no longer 
necessary to plead and prove it in the Ajmer 
Courts. The Sub-Judge, after considering the 
authorities, upheld the appellant’s contention, 
but his decision was reversed by the Judicial 
Commissioner of Ajmer-Merwara. The sole ques¬ 
tion in the present appeal is whether the deci¬ 
sion of the Sub. Judge is well founded and ought 
now to be reafiBrmed by this Board. 

[2] The question is one of degree. It is not 
doubtful that the ordinary rule is that a party 
relying on a custom affecting the Jains which is 
at variance with the ordinary Hindu law must 
allege and prove it. But it is equally beyond 
doubt that a custom which has been recognised 
and affirmed in a series of decisions, each of 
them based on evidence adduced in the parti¬ 
cular case, may become incorporated in the 
general law, with the result that the onus of 
proof no longer lies on those who assert it but 
upon those who assert an exception to it. These 
are familiar general principles which are ack¬ 
nowledged by both the parties to this appeal, but 
the respondent denies that the decided cases in 
which the custom has been found proved have 
been either so widely distributed or so clearly 
applicable to all sects of the Jains as to enable a 
Court to say that the custom has become part 
of the personal law of the Jains either in India 
as a whole or in some defined part of India. 

[3] It is in the North-West Frontier Province 
that the custom has been most frequently re¬ 
cognised by judicial decisions. The earliest case 
which need be considered is 6 l. A. 87.^ In that 
case the parties belonged to the Agarwal sect of 
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Jains and were domiciled in the North West 
Frontier Province. The custom was alleged in 
that case and evidence from Jains in Delhi, 
Jeypore, Muttra and Benares was led in support 
of it. The custom was held by the High Court 
and by this Board to have been proved. The 
learned Judges of the High Court dealt with the 
question as one of personal law affecting Jains 
as such and without regard to particular sects of 
Jains and they gave consideration to decisions 
pronounced not only in the North West Frontier 
Province but in other parts of India. They procee¬ 
ded on the principle that the Jains as dissenters 
from orthodox Hinduism are in certain respects 
subject to the law of their own proved usages 
and not to the lex loei. In an account of the 
history and religious tenets of the Jains, they 
said ; 

“They differ particularly from the Brahminical 
Hindus in their conduct towards the dead, omitting all 
obsequies after the corpse is burnt or buried. They also 
regard the birth of a son as having no effect on the 
future state of his progenitor, and, consequently, adop- 
lion is merely a temporal arrangement and has no 
spiritual object.” 

It was in the view of the Court in this attitude 
towards death and existence after death, differ¬ 
ing as it does so vitally from the religious beliefs 
of the Hindus, that the custom took its origin. 
Both in the judgment of the High Court and in 
the judgment of this Board it was assumed that 
the custom was not confined to Agarwals but 
was shared by all the Jain sects, and there is no 
doubt that the reason underlying this assump¬ 
tion is that all Jain sects, have the same views 
on death and on existence after death. In 8 ALE. 
319,^ the High Court at Allahabad had to con¬ 
sider whether a Jain widow could make a second 
adoption. The Court decided this question in 
favour of the adoption after considering evidence 
adduced by the parties. But they also dealt in¬ 
cidentally and apparently independently of evi¬ 
dence with the question whether a sonless widow 
of a Jain could make an adoption without the 
antecedent permission of her deceased husband, 
and they affirmed her capacity to do so. Once 
more no distinction was drawn between the 
various Jain sects and the custom was treated 
as applying to them all indifferently. The custom 
was again considered and judicially affirmed in 
29 ALL. 495,® and again the issue was whether 
the custom prevailed among the Jain community 
generally and differences of sect were ignored. 
The High Court cited with approval Sarkar’s 
Tagore lectures of 1888, in which it was said, at 
p, 453 of Edn. 2, that a Jain widow is compe¬ 
tent to adopt a son without having obtained 
authority to do so from her husband. Sarkar, 
whose authority commands the highest respect, 
also connects the special customs of the Jains in 
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matU IS of n'io])tion with the fact that for them 
adoption is a purely temporal institution and is 
not affected in its incidents l;y the religions con¬ 
siderations which have influenced the Hindu law 
of adop.tion. -O AT-i,. lOT' does not cari'y the 
matter furtlier. In 58 ALE. 1019*' tlie parties 
were AgarwnI Jains. The authorities, including 
decisions in other parts of India, wcie fully con¬ 
sidered-by tlie High Court, and at p. 1031 the 
k-anu'd Judges came to this conclusion : 

"As Will iippcar from tliecnpca rrfcrred tn alcove, tlio 
Cintoiu nnder which ‘a -Inin widow can adopt a son to 
lier liusband without her liu-ihaiuVs autlifnity or per- 
jnission of hi.s hiM'iean lias been rcoo'^ui'cd by judicial 
dcci-ion->inco 1833 in ditl'<*rC'nl part'-’ 'd the rountry, 
that is llMigal, Central Ihovinccs, Vnited Provinoes and 
the Punjab. In our opinion thc-.=e deci.^ion^ are suflicient 
to hold in ihi- case tbo f xi-tencc of tlie cii-lom, and it 
is JiO longer necGs^ary to t)rovo it in each ca^e by oral 
evidence." 

[4] Tiic Calcutta cases point to the same con¬ 
clusion, though none of them can be said to have 
arrived at it. In 17 Cal. 518,*' a Jain widow of 
the Oswal caste was hold entitled to adopt a son 
without tlie authority of her deceased husband. 
The judgment of the High Court was based 
partly on evidence and partly upon authority, 
and the learned Judges thought that the custom 
was prevalent among Jains generally and was 
not peculiar to any tribe or caste among them. 
This was still more clearly affirmed in 27 Cal. 
379^ at p. 391, the learned Judges of the High 
Court say 

‘ (he defendant is not setting up a local custom; bis 
case is that the cu«toms relied on prevail among all Iho 
Jains who aro now a .‘scattered community .... It 
would be impopsiblu to prove the existence of a custom 
prevalent amongst the Jains generally by evidence of a 
purely local character, luit if the general custom Is 
proved, the question might arise whether tbo Jains of 
any particular locality had adhered to or departed from 
it, and that would depend upon the facts and circum- 
Btances of each case." 

In that caso the Court relied both upon 
previous decisions and upon the evidence of 
witnesses resident in various districts west of 
Arnih, where the parties resided, and extending 
up to Delhi and Knrnal and also witnesses 
residing in Calcutta, Moorshedabad and Gaya to 
the cast of Arrah. Those witnesses included 
persons who belonged to all the principal Join 
sects. Upon this evidence the comment was made 
that a widespread belief in the custom existed 
and was acted on. But the Court was not yet 
prepared to hold that tbo existence of the custom 
must bo recognised without further proof as 
applicable to all Jains; for, it was felt that to do 
so would be inconsistent with tbo rule laid down 
by this Hoard in r. i. a. 15,® that 

‘the c^]^to^la of the Jains, where they are relied upon, 
must bo proved by evidence as other special customs 
and usages varying the general law sliould bo proved, 
and in the absence of proof the ordinary law must 
prevail." 


In 25 G. w. X. 273,® liow’evcr, this Board went* 
further in recognising the custom than it bad 
done forty years earlier. There had been in the 
interval authoritative decisions which had shown 
that the custom existed in areas about which 
there had been no decisions in 1878. It was said 
to be common ground in the case that the widow 
of a soilless Jain can legally adopt to bira a son 
without any express or implied authority from her 
deceased husband to make an adoption and it is 
but a short step from this to the proposition that 
the custom must now be regarded as established 
in the absence of proof to the contrary. 

[5] In Ajmer itself only one case before the 
present seems to have come before the Courts. 
In it ({1927) Supplement at p. 42)^'^ tbo Judicial 
Commissioner remarked that he assumed that a 
Jain widow could adopt a son without her 
husband's authority and that this was the rule 
in Western India. The observation was, how¬ 
ever, obiter and the case was decided on other 
grounds. 

[6] In Bombay the question cannot arise in 
the same form as in this case, because there the 
widow even of a Hindu is permitted to adopt 
without her deceased husband’s authority. This 
is recognised by the Court of Appeal of Bombay 
in 10 Bom. n. c. R. 211,” at pp 256 and 257. by 
!Mulla in his Principles of Hindu Law at p. 528, 
and by Rattigan in bis Digest of Customary 
Law, 1898, p. 206. Accordingly there is no need 
in Bombay to assert a Jain custom diflFering 
from Hindu law on this point. 

[?] In the Punjab the law of adoption is 
complicated by the local customs of th^ province, 
and it would not be possible to draw from the 
customs of the Punjab any general inference 
affecting other provinces. Majne, in his treatise 
on Hindu Law and Usage, states at p. 210 that 
the custom appears to vary in the Punjab and 
this statement was not displaced by those 
authorities which were cited. Thus, in A.i.R. 1929 
Lab. 814,’^ it was held that the evidence had 
failed to prove the custom, but in 14 Lab 78,**^ 
the opposite conclusion was arrived at. No 
certain conclusion can be drawn either in favour 
of the appellant’s contention or against it and \n 
any generalisation of the right of a Jain widow 
to adopt without her deceased husband’s consent 
it would be prudent to omit the Punjab. 

[8l In Jladras, the authorities are against the 
custom. They were decided on tbo particular 
evidence adduced, but there are in them obser¬ 
vations which aro pertinent to the general ques- 
tion. In 10 Mad. 182,^^ Best J says, at p 103, 

“It is open to question whether among the converts to 
Jainism in the iSouthern Pistricl of (he Presidency—to 
wliicli the pnrtio? to this suit belong — there was any 
drifting awny from Hinduism as far as the law 
regulating (he devolution and alienation of property i5 
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concerned, and with regard to the powers of a widow to 
alienate property or to make an adoption to her husband 
without authority from her husband or his kinsmen.’* 

There wae, too, in the case evidence from 
accredited witnesses that among Jains in Southern 
India widows have no greater power in regard 
to adoption than is possessed by widows under 
the ordinary Hindu law. In 50 Mad. 228.^® the 
Officiating Chief, Justice felt compelled by autho¬ 
rity to lay the onus of proof on the party 
alleging the custom, and Curgenven J. reached 
the same conclusion, but remarked that it was 
not yet possible to accept the view that this 
custom had so often been found to exist that 
the onus was shifted to the party who denied it. 


pellant’s costs of this appeal and in the Courts 
in India. 

Appeal alloioecl. 

Solicitors for Appellant _ Douglas Grant tC Dcld. 
Solicitors for Respondent — T. L. Wilson ct- Co. 
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[9] To sum up. there are good historical 
grounds for holding that in Madras the Jains 
have not acquired customs affecting adoption 
which vary from the ordinary Hindu law; in 
Punjab adoption whether by Jains or by people 
of other beliefs, is subject to local customs which 
may and do vary from the law and custom 
observed by the same peoples and sects in other 
parts of India. But in many other parts of India 
it has now been established by decisions based on 
evidence from widely separated districts and 
from different sects that the Jains observe the 
custom by which a widow may adopt to her 
husband without his authority. This custom is 
based on religious tenets common to all sects 
of Jains and particularly their disbelief of the 
doctrine that the spiritual welfare of the 
deceased husband may be affected by the adop¬ 
tion, and though it cannot be shown that in 
any of the decided cases the parties were of the 
Khandelwal sect, yet in none of the cases has a 
distinction been drawn between one sect and 
another. It is now in their Lordships* opinion 
no longer premature to hold that the custom 
prevails generally among all Jains except in 
those areas in which there are special reasons, 
not operative in the rest of India, which explain 
why the custom has not established itself, 
Mayne, in his treatise on Hindu Law and Usage 
at p. 209 has lent the weight of his authority to 
the proposition that among the Jains except in 
the Madras Presidency, a sonless widow can 
adopt a son to her husband without his authority 
or the consent of his sapindas. Rattigan's 
Customary Law, Edn. 12, p. 205 also support this 
view. Their Lordships, for the reasons already 
explained, would except not only Madras but 
also the Punjab, but in the rest of India they 
consider that the onus should now lie upon 
jthose who deny that the custom prevails. Their 
Lordships will accordingly humbly advise His 
Majesty that the appeal should be allowed and 
that the judgment of the Sub-Judge should be 
restored. The respondent will pay the ap- 


Privy Council Appaal No. 95 of 1946. 

Criminal P. C. (1898), Ss. 286, 309, 537 and 556 — 
Administration of Criminal Justice Ordinance (1926) 
(Somaliland), S. 226, 393, 236 and 413—Trial (with 
the aid of assessors) commencing in absence or 
public prosecutor contrary to S. 226—Judge him¬ 
self examining prosecution witnesses —At conclu¬ 
sion of prosecution evidence Judge summing up 
such evidence — Accused held not prejudiced by 
such action—Conclusion of defence evidence—Judge 
summing up to assessors — After dealing with law 
relating to evidence of .accomplice, Judge putting up 
certain questions to assessors — On ascertaining 
from their answers that they were not prepared to 
accept accomplice’s evidence Judge not summing 
up further—Assessors not required to state opinions 
as required by S. 236 — Defect held was curable 
under S, 393 as it did not occasion failure of justice 
—Judge held could not be said to be personally 
interested in trial and S. 413 did not apply—Trial 
held was vitiated by breach of S. 226—S. 393 could 
not be called in aid to support trial conducted in 
nianner substantially different from that laid down 
in Ordinance. 

Accused were properly committed for trial to the 
Protectorate Court sitting as a Court of original Criminal 
jurisdiction. The trial commenced before a Judge and 
three assessors. No public prosecutor appeared and the 
Judge himself examined the prosecution witnesses, pre¬ 
sumably from their depositions before the Magistrate. 
The defence were represented by the legal officer of the 
Somaliland Protectorate. At the conclusion of the prose¬ 
cution evidence the Judge summed up such evidence. 
He explained that he did this in order that the defence 
might know what case they had to meet. TUe Judge 
did not ask defence witnesses questions in the nature oi 
cross-examination. After the conclusion of the defence 
evidence the Judge summed up to the assessors. After 
dealing with the law relating to the evidence of an 
accomplice, the Judge put certain specific questions to 
the assessors, and, on ascertaloiog from their answers 
that they were not prepared to accept as true any 
evidence given by the accomplice the Judge concluded 
that it would be useless to sum up them further, and 
he did not require each of the assessors to state his 
opinion as required by S. 236 of the Ordinance. It was 
argued in appeal that the trial Judge was disqualified 
from trying the case under S. 413 of the Ordinance as 
having become a party to, or personally interested in 
the trial: 

Held (1) that the Ordinance did not provide for the 
summing up of the prosecution evidence before the 
witnesses foe the defence were called, but the accused 
would not seem to have bsen prejudiced by this action 
of the Judgei; [Para 5] 
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(2) that the Itreich of S. 236 did not occasion a fai¬ 
lure of jiista p, and by virtue of S. 393 of the Ordinance 
>ucli lurach afforded no fjround for setting aside the 
- onviction ; [Para 6] 

(:►) lliat S. 413 of the Ordinance was not applicable 
t'. tbc case ; [Para 8] 

(1) ihai tbc ab'once of a prosecutor necessarily in¬ 
volved a breach of S. 226 of the Ordinance, since he 
»-'uld neither open his case nor examine his witnesses, 
In view of the definition of public prosecutor in S. 4(1) 
fq) there would not have been any overwhelming difficulty 
in scciuing the service of some suitable person ns pro* 
,-cculor, and thus avoiding the acquittal of the accused 
for a lack of evidence tendered against them. That 
course was not followed and the Judge himself under¬ 
took the duties of the prosecution. This was the real 
vice in the trial. Broaches of particular provisions of the 
Ordinance might have been cured under S. 393 but the 
combination in one person of the duties of prosecutor 
and Judge, prevented the trial from being one conduc¬ 
ted substantially in the manner required by the Ordi¬ 
nance. Tbc accused did not have the protection to 
wliich they were entitled under the Ordinance, namely 
to be tried hy a Judge whose mind was not, and could 
not have, been affected by assuming the duties of a pro* 
secutor. The curative provision of S. 393 of the Ordi¬ 
nance (which is expressed in substantially the same 
terms as S. 537, Criminal P. C.), could not bo called in 
aid to support a trial conducted in a manner sub* 
Btantially different from that laid down in the Ordi¬ 
nance. No doubt the trial Judge did his best to be 
scrupulously fair to the accused, but it was impossible 
to bo sure that a Judge, who himself examines the • 
prosecution witnesses, escapes an unconscious bias in 
favour of accepting their evidcuco. The Judge rightly 
refrained from cross-examining the defence witnesses, 
but it would bo difi'icuU for him unconsciously to avoid 
discounting some of their evidence on tho ground that 
it might have assumed a different aspect if subjected to 
cross-examination. The chance, perhaps a small one, 
that some witnesses might have impressed their vera¬ 
city upon the Court by the manner in w’hich they stood 
up to cross examination, was lost to tho accused. It is 
necessary not only that justice bo done but that it may 
bo seen to be done. The accused and their friends 
could hardly have folt assured that impartial justice 
would be meted out to them by a Judge who was 
acting as prosecutor: 34 A. I. R. 1947 P. C. 67, Bcf,\ 

1 Cox's C. C. 348, Explained* [Para 9] 

Annotation:—(’44-Com) Cr. P. C. S. 2S6 N. 3; S.309 
N. 2; S. 637, N. 6, 7; S. 656, N. 4. 5. 

Cases referred :— 

1. (’ 47) 74 I. A. 65 : 49 Cr. L. J. 533 : 34 A. I. R. 
1947 P. C. 67 :1. L. R. (1948) Mad. 1 ; 230 I. C. 135 
(P. C.). Kotayya v. King-Emporor. 

2. 1 Cox. 0. C. 348, The Queen v. Hozell. 

Phineas Quass—ioi' Appellants. 

Franfi Qahan—ior the King. 

Sir John Beaumont_ This is an appeal 

by special leave from the judgment of tho protec¬ 
torate Court of tho Somaliland Protectorate sit- 
ting as a Court pf Appeal dated SOth May 1946 
dismissing the appellants* appeal from the judg. 
inent of the Protectorate Court of the Somali¬ 
land Protectorate sitting as a Court of original 
jurisdiction dated 19th December 1915, and con- 
lirming the death sentences for murder passed 
on the appellants by the latter Court. 

[ 2 ] At tho conclusion of the arguments their 


Lordships announced that they would humbly 
advise His Majesty that the appeal be allowed, 
and they now give their reasons. 

[3] The question which arises for decision on 
this appeal is whether the trial of the accused 
was vitiated by the failure of a prosecutor to 
appear at the trial, and by the course which the 
trial took in his absence. 

[i] Criminal procedure in the Somaliland 
Protectorate is regulated by the Administration 
of Criminal Justice Ordinance, 1926, of the Somali¬ 
land Protectorate (hereinafter referred to as “the 
Ordinance’*). The Ordinance provides for a preli¬ 
minary enquiry to be held before a Magistrate, 
and for committal of accused persons to the 
Protectorate Court. It is not disputed that the 
appellants, with others, were properly committed 
for trial to the Protectorate Court. The provi¬ 
sions of the Ordinance relating to trials in the 
Protectorate Court in force at the date of the 
trial of the appellants were, so far as material, 
as follows:— 

Section 4 {!). 

(q) “ Public Prosecutor " means any person appoint¬ 
ed under Section 356 and includes any person conduct¬ 
ing a proscclion on behalf of His Majesty in the 
Protectorate Court in the exercise of its original 
criminal jurisdiction. 

Section 220. 

All trials before the Protectorate Court shall, save 
where otherwise provided, be with tho aid of assessors. 
Section 226. 

(1) When the assessors have been chosen, theprosecu* 
tor shall open his case by stating the description of the 
oQouoe charged, and stating shortly by what evidence 
he expects to prove the guilt of the accused. 

(2) The prosecutor shall then examine his witnesses. 
Section 229* 

(1) When the evidence of the witnesses for the pro¬ 
secution and examination (if any) of the accused are 
concluded, the accused shall be asked whether he means 
to adduce evidence. 

(2) If ho says that ho does not, tho proseoutor may 
sum up his ease.... 

(4) If tho accused, or any one of several accused, says 
that bo moans to adduce evidence, and tho Court consi¬ 
ders that there is evidence that he committed tho 
oftenco, or if on his saying that bo does not mean to 
adduce evidence, the prosecutor soms up his case and 
tho Court considers that there is evidence that tho 
accused committed the offence, the Court shall coll on 
tho accused to enter on his defence. 

5ocfiot( 232. 

If the accused, or any of the accused, adduces any 
evidence, tho prosecutor shall be entitled to reply. 
ScefioH 236. 

(1) When, in a c.aso tried with tho aid of assessors, 
tho case for tho defence and the prosecutor's reply (if 
any) are concluded, tho Court may sum up tho evidence 
for the prosecution and defence, and shall then require 
each of tho assessors to state his opinion orally, and 
shall record such opinion. 

(2) The Juge shall then give judgment but in' doing 
80 shall not be bound to conform to the opinions of the 
assessors. 

Section 296. 

An appeal shall lie from any judgment or order of 
the Protectorate Court, sitting as a Court of original 


b 


1948 Adan Haji Jama v. The 

iuiisdiction tD the Protectorate Court sitting as a Court 
of Appeal. 

Section 356. 

(1) The Governor may appoint generally, or in 
any case, or for any specified class of cases, in any 
local area, one or more officers to be called Public Prose¬ 
cutors. 

(2) In any case committed for trial to the Protectorate 
Court the Governor may appoint any officer of the 
administration not being an officer of police below the 
rank of Superior Police Officer to be Public Prosecutor 
for the purpose of such case. 

Section 357, 

The Public Prosecutor may appear and plead with, 
out any written authority before any Court in which 
any case of'which he has charge is under inquiry, trial 
or appeal. 

Section 358. 

Any Public Prosecutor may, with the consent of the 
Court, or on the instructions of the Governor, in cases 
before the judgment is pronounced, withdraw from the 
prosecution of any person and upon such withdra¬ 
wal:— 

(a) If it is made before a charge has been framed, the 
accused shall be discharged. 

(b) If it is made after a charge has been framed, or 
when under this Ordinance no charge is required, he 
shall be acquitted. 

Section 393, 

Subject to the provisions hereinbefore contained, no 
finding, sentence or order passed by a Court of com¬ 
petent jurisdiction shall be reversed or altered on 
appeal or revision on account- 

fa) of any error, omission or irregularity in the 
complaint, summons, warrant, charge, proclamation, 
order, judgment or other proceedings before or during 
trial or in any inquiry or other proceedings under this 
Ordinance; or 

(b) of the want of or any irregularity in any sanction 
required by Section 155 or any irregularity in proceed¬ 
ings taken under Section 346; or 

(o) of the omission to revise any list of assessors in 
accordance with Section 243; 

unless such error, omission, irregularity or want has, 
in fact, occasioned a failure of justice. 

Explanation, —In determining whether any error, 
omission or irregularity in any proceeding under this 
Ordinance has occasioned a failure of justice, the Court 
shall have regard to the fact whether the objection 
could and should have been raised at an earlier stage 
in the proceedings. 

Section 413. —No Judge or Magistrate shall, except 
with the permission of the Court to which an appeal 
lies from his Court, try or commit for trial any case to 
or in which he is a party, or personally interested. 

Explanalion.-^A. Judge or Magistrate shall not be 
deemed to be a party, or personally interested, within 
the meaning of this section, to or in any case by rea¬ 
son only that ho is concerned therein in a public capa¬ 
city, or by reason only that he has viewed the place in 
which an offence is alleged to have been committed, or 
any other place in which any other transaction material 
to the case is alleged to have occurred, and made an 
inquiry in connection with the case. 

[ 5 ] The trial commenced on 4th October 1945, 
before Major R. J. Quin and three assessors 
and lasted for twenty-five days. Fifty-five wit¬ 
nesses were called for the prosecution, and 
nearly fifty for the defence. No public prosecu¬ 
tor appeared and the Judge himself examined 
the prosecution witnesses, presumably from their 
depositions before the Magistrate. The defence 
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were represented by the legal officer of the So¬ 
maliland Protectorate. At the conclusion of the 
prosecution evidence the learned Judge summed 
up such evidence. He explained that he did this 
in order that the defence might know w'bat case 
they had to meet. The Ordinance does not pro- 
vide for the summing up of the prosecution! 
evidence before the witnesses for the defence arej 
called, but the accused would not seem to have 
been prejudiced by this action of the learned 
Judge. 

[6] After the conclusion of the defence evi¬ 
dence the learned Judge summed up to the asses¬ 
sors. After dealing with the law relating to the 
evidence of an accomplice, the learned Judge 
put certain specific questions to the assessors, 
and on ascertaining from their answers that they 
were not prepared to accept as true any evi¬ 
dence given by the accomplice, the learned 
Judge seems to have concluded that it would be 
useless to sum up to them further, and he did 
not require each of the assessors to state bis 
opinion as required by s, 23G of the Ordinance. 

It has been argued that the failure of the learn¬ 
ed Judge to comply with s. 23G is a sufficient 
ground for allowing the appeal of the appellants. 
Their Lordships are satisfied that the breach ofl 
S. 236 did not occasion a failure of justice, and! 
by virtue of S. 393 of the Ordinance such breach! 
affords no ground for setting aside the convic¬ 
tion. 

[ 7 ] After the conclusion of the summing up 
the learned Judge gave judgment convicting the 
appellants as already stated and sentencing them 
to death. No objection seems to have been taken 
on the part of the accused to the absence of a 
public prosecutor, but in his judgment the 
learned Judge referred to the matter in these 
terms: 

“For some reason, which has not been communicated 
to me, there has not been a prosecuting officer in this 
case. Although a Judge is entitled t3 question witnes¬ 
ses, he would be exceeding his duty and acting impro¬ 
perly if his questions could be construed into the cross- 
examination of defence witnesses. For that reason I 
have refrained from asking questions in the nature of 
cross-examination with the result that the evidence of 
these witnesses has not been subject to the tests which 
are normal in criminal Court. This is a matter which 
has given an unusual advantage to the accused and is 
an important factor that has largely contributed to my 
finding that a considerable number of the charges have 
not been proved.” 

Cs] The appellants preferred an appeal against 
their conviction, and the appeal was beard on 
on 30th May 1946, before Lieut -Colonel Donald 
Jackson, legal secretary. An objection to the 
trial based on the absence of a public prosecutor 
was taken by leave of the Court as an additional 
ground of appeal. It seems to have been argued 
that the trial Judge was disqualified from trying 
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tlio cnse under s. 413 of the Ordinance as having 
i ecome a party to, or jiersonally interested in the 
[trial. This objection was overruled by the learned 
'appellate Judge, and their Lordships agree with 
dtini in thinking that s. 413 of the Ordinance is 
i.ot applicable to the case. 

[0] The absence of a prosecutor necessarily 
involved a broach of s. 22 n of the Ordinance, 
iineo lie could neither open his case nor exa. 
niine his witnesses. It is to be observed however 
uat the definition of public prosecutor in the 
Ordinance contemplates that there may be a 
prosecutor other than a public ijrosecutor regu¬ 
larly app.ointed by the Governor under S. 350, 
uid their Lordships cannot think that there 
would have been any overwhelming difficulty 
111 securing the services of some suitable person 
■IS prosecutor, and thus avoiding the acquittal 
of the accused for lack of evidence tendered 
igainst them. That course was not followed and 
the Judge himself undertook the duties of the 
prosecution. This was the real vice in the trial. 
Creaches of particular provisions of the Ordi- 
uance might have been cured under S. 393 but 
‘he combination in one person of the duties of 
[ rosecutor and Judge, in their Lordships* view, 
prevented the trial from being one conducted 
I substantially in the manner required by the 
Ordinance. The accused did not have the pro¬ 
tection to which they were entitled under the 
Ordinance, namely to bo tried by a Judge whose 
mind was not, and could not have been, affect¬ 
ed by assuming the duties of a prosecutor. The 
'curative provisions of S. 393 of the Ordinance 
I (which is expressed in substantially the same 
terms as S. 537, Indian Criminal P, C.), cannot be 
called in aid to support a trial conducted in a 
manner substantially different from that laid 
down in the Ordinance (PiilitJcari Kotayya v. 
Ktng.E77ipero}\ 74 I. A Go'). Their Lo^lships 
have no doubt that the trial Judge did his best to 
jl e scrupulously fair to the accused, bub it is im- 
q>ossibl6 to be sure that a Judge, who himself 
examines the prosecution witnesses, escai^s an 
unconscious bias in favour of accepting their 
evidence. The Judge rightly refrained from 
cross-examining the defence witnesses, but it 
would bo diflicult for him unconsciously to 
;iVoid discounting some of their evidence on the 
ground tliat it might have assumed a different 
aspect if subjected to cross-examination. The 
chance, i^rhaps a small one, that some witnesses 
might have impressed their veracity upon the 
Court by the manner in which they stood up to 
cross-examination, was lost to the accused. It 
b.as been said many times that it is necessary 
r.ot only that justice be done but that it may be 
seen to bo done. The accused and their friends 
can hardly have felt assured that impartial jus- 
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tice would be meted out to them by a Judge] 
w'bo was acting as prosecutor. Reference was 
made before the Board to the case in 1 cox. c. 
C. 348^ where Cresswell J. seems, under protest, 
to have examined the prosecution witnesses in 
the absence of a prosecutor. But that case was 
tried by a jury, while in the present case the 
Judge himself had to try the case. 

do] For the above reasons their Lordships 
felt it necessary to advise His Majesty that the 
conviction of and sentences passed upon the ap- 
pellants be quashed and that they be acquitted. 

S.G. Appeal allowed. 

Solicitors for Appellants —Brown <t Co, 
Solicitors for the King— Burchells, 
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1st December 1947 

Loud Porter, Lord Uthwatt and 
Sir John Beaumont 

Hasanali and others—Appellants v. Man* 
soorali and others ^Respondents, 

Privy Council Appeal No. 79 of 1945. 

(a) Muhammadan law— Religious Head — Shia 
Ismailia Tyebia Daudi Bohras—Dai-ul-Mutlaq —. 
47th Dai held was validly appointed and therefor© 
the present, i. e.. 51st Dai must be regarded as 
Dai-ul-Mutlaq. 

Held, that Najnnuldin, the 47tb Dai, i. e., the occu¬ 
pant of the religious headship of the Shia Ismailia 
Tyebia Daudi Bohra community, Nvas validly appointed 
and was a Dai«ul-Mutlaq. The present occupant Sarf- 
uddin, the Slst Dai, must therefore be regarded as 
Dai-ubMutlaq. [Para 51) 

(b) Muhammadan law—Religious head—Powers 
of excommunication—Dai-ul-Mutlaq, head of Shia 
Ismailia Tyebia Daudi Bohras has power of excom« 
munication—Power is not absolute, arbitrary and 
untrammelled—Steps necessary are, iirst rebuke oi 
offender and if he does not amend then a public 
reprimand and expulsion — Without such steps 
there is no effective excommunication —Excom* 
munication necessarily involves exclusion from 
exercise of religious rights in places under trustee¬ 
ship of religious head. 

A Dai-ul-Mutliiq, i. o., a religious head of the Shift 
Ismailia Tyebia Daudi Bohra community has the power 
of c.xcommunication. It is not, however, absolute, arbi¬ 
trary and untrammelled. The oxcomnuinication to be 
effective must bo express and pronounced only after 
the requisite formalities have been followed. There can 
be no excommunication by implication. Tbe necessary 
steps to be taken for effective excommunication are, 
first rebuke of the offender aud if ho does notjamend, 
then a public reprimand and expulsion. This course 
the Dai is obliged to take if an effective decree of ex- 
communication is to be pronounced and savo in excep¬ 
tional ciivumstancGs (such as occur when a member of 
the community abjures the faith altogether, o. g., by 
turning Sunni) the only course which will effectively 
deprive the members of the community of their righto* 
Normally thorefore the members can be expelled only 
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at a meeting of the Janiat after being given clue warn¬ 
ing of the fault complained of and an opportunity of 
amendment and after a public statement of the grounds 
of expulsion, but subject to these safeguards the deter¬ 
mination of what is an offence warranting expulsion 
must be left to the religious sense of the head of the 
community acting in accordance with the usage of the 
sect and pronounced in public assembly. It is, how¬ 
ever, open for the (Jlourt to decide whether there is any 
evidence that the offence complained of has been com¬ 
mitted and whether the requisite steps for valid ex- 
communication have been taken. [Paras 53, 5t and 55] 

It cannot be contended that those who question the 
aruthority of the religious head or support or even con¬ 
sort with such persons are by that very act excommu¬ 
nicated without any further steps being taken. [Para 55] 

Excommunication, if justified, necessarily involves 
exclusion from the exercise of religious rights in places 
under the trusteeship of the bead of the community in 
which religions exercises are performed. [Para 53] 

“The Dai is the religious ruler and trustee of the pro¬ 
perties of the community but even if the oath of 
atl^iance be taken to him by the members of the com¬ 
munity he must still act in a constitutional manner. 
An alleged breaking of the oath no more excommuni¬ 
cates than does any other alleged departure from the 
faith. Nor does it assist to say that an adherent may 
by his own confession of apostasy cut himself off from 
the community. The appropriate steps must still be 
taken to ascertain that he is an apostate. [Para 59] 

Case referred :— 

1. (’22) 24 Bom. L. R. 1060 : 8 A. I. R. 1921 Bom. 

338 : 84 I. C. 759, Advocate-General of Bombay v. 

Yusufali Ebrahimji. 

W,W. K, Page and P.V. Subha Row 

for Appellants. 

D. N, Pritt, Sir Thomas Sirangman, S, Hyam 
and J , ilf. R, jaykar — for Respondents. 

Lord Porter. — This is an appeal by special 
leave from the judgment and decree of the Court 
of the Judicial Commissioner, Central Provinces 
and Berar, Nagpur, dated 25th October, 1934, 
which reversed the judgment and decree of the 
Court of the Additional Subordinate Judge, 
Burhanpur, dated 2nd January 1931. 

[2] The question for determination is one which 
concerns the right to the use of certain Waqf 
property belonging to members of a Moslem 
community in India, known as Daudi Bohras, 
situate in the village of Shadra, near the town of 
Burhanpur in the Central Provinces, and in 
particular, the question as to the right of the pre¬ 
sent rsepondents nos, l, 2 and 3 to interfere 
with the access to and use of such property. A fur¬ 
ther question as to whether the appellants are 
entitled to sue in a representative capacity must 
also be considered. 

[3] The property consists of an enclosed area 
of land in which are situate the mausolea of 
three saints, two mosques, two jamatkhanas 
{dining hall), a dewankhana (congregation hall), 
and rest-houses erected by or with funds subscri¬ 
bed by, or with offerings to the three saints 
made by, members of the said community and 
dedicated to God for the use of their devotees 


w^bo are members of the said community. Within 
the area there are also plots of land used as burial 
grounds, dedicated to God for the same use. 

[4] The Daudi Bohra community consists of 
Moslems of the Shia sect, holding in common 
with all members of that sect, the belief that 
there is one God; that Mohammad is His prophet 
to whom He revealed the Holy Book (Koran); 
that Ali, the son-in-law of Mohammad, was the 
Wasi (executor) of the latter; and that Ali succeed¬ 
ed Mohammad by ‘Nas-e-Jali’ which may perhaps 
for the moment be loosely translated as “declara 
tion.” In common with all members of the Shia 
sect, Daudi Bohras believe that Ali, the son-in-law 
of Mohammad was succeeded by a line of Imams 
each of whom in turn was appointed by Nas-e- 
Jali by his immediate predecessor. 

[5] At a later date, the Shia sect itself became 
divided into two sects, known respectively as Is- 
mailia and Isna Asharia, DaudiBohras belonging 
to the former sect and in common with all other 
members of the Ismailia sect, believe that, owing 
to persecution, Imam Tyeb (the 2lst Imam) 
went into seclusion; and that an Imam from his 
line will appear, it being their belief that an 
Imam always exists though at times he may be 
invisible to his believers while in seclusion; that 
owing to the impending seclusion of the 2 l 3 fc 
Imam (Imam Tyeb), his predecessor, the 20 th 
Imam directed his Hujjat (a dignitary ranking 
next to an Imam), one Hurra-tul-Malaka. to 
appoint a Dai (missionary), a mazoon (a digni¬ 
tary ranking next to a Dai) and a mukasir (a 
dignitary ranking next to a mazoon) to carry on 
the Dewat (mission) of the Imam so long as the 
Imam should remain in seclusion, and to take 
and receive from the faithful an oath of allegi¬ 
ance. The Dais were known as Dai-ubMutlaq. 

[6] On the death of the 2Gth Dai, however, a 
schism took place in the,Ismailia sect. One Sule- 
man claimed that he had been appointed by the 
2Gth Dai ul-Mutlaq, and established a sect known 
as Sulemanis. 

[7] The members of the Ismailia sect who re¬ 
jected the claim of Suleman held the belief that 
the 26 th Dai appointed as his successor Daud- 
bin-Kutabshah, and thenceforth became known 
as shia Ismailia Tyebia Daudi Bohras (the word 
Bohras being added by reason of the fact that 
the great majority of the sect are hereditary 
traders). 

[8] It is to this sect that the parties in the present 
appeal and those whom they represent belong. 

[9] It is common ground among the members 
of the community of Daudi Bohras that Nas-e- 
Jali is a declaration by which a Dai-ul-Mutlaq 
nominates his successor in office. The essential 
features of this declaration are considered latee 
in this judgment. 
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[10] The 4Cth Dai-nl-]\riitlaq, Syedna Mohm- 
mad Biuh-uddin. and each of his predecessors 
was admittedly validly appointed by Nas-e-Jali, 
but on his death a controversy arose between 
members of the Daudi Bohras community as to 
whether or not Budruddin appointed a succesor 
by Xas-e-Jali, and it is by reason of that contro. 
versy that the dispute between the parties to the 
present appeal arose. 

[11] The appellants and certain members of 
the community believe that Budruddin made no 
valid appointment of a successor to himself as 
Dai-ul-Mutlaq. They assert that he died sudden¬ 
ly on the night of the 29th Jamadil Akhar, 1256 
H. (1840) from poison, without making any such 
appointment, but that the learned men of the 
community of that time, in their anxiety to 
avoid the disintegration of the community and 
to prevent its members from becoming members 
of the rival sect of Sulemanis, gave a Fatwa 
(ruling) in favour of one Najmuddin, to the 
effect that he was a fit person to succeed Budru- 
ddin, and further purported to elect him as Dai- 
ul-Mutlaq in succession to Budruddin, concealing 
from the general body of the community the fact 
that such appointment bad not been conferred 
on him by Badruddin. 

[12] The respondents do not accept this asser¬ 
tion. They state that Najmuddin was validly 
appointed, that he was held to have been duly 
declared the successor of Budruddin by “ Nas ” 
by four learned men to whom the question was 
referred about the time of the appointment and 
that Najmuddin and his successors have been 
accepted as such by a large body of the sect. 

[13] For the purpose of the present judgment 
the 47th occupant of the position of headship of 
the Daudi Bohra community and his successors 
will be described as Dais as a neutral term not 
necessarily implying a valid appointment by 
Nas e-Jali, and the phrase Dai-ul-Mutlaq will be 
confined to the case of a Dai validly appointed 
byNas-e-Jali and thereby acquiring not only civil 

lowers as head of the sect and as trustee of the 
property, but also ecclesiastical powers as reli¬ 
gious leader of the community. 

[14] 1’he order of succession of the Dais from 

1837 onwards appears from the following table ; 

Bndrutldin . 4Gth Dni ... 1837—1810 

Najmuddin . 47tb Dai ... 1840—1885 

(Son of the 45tb Dai) 

Husamuddin . 48tb Dai ... 1885—1891 

(Brother of Najmuddin) 

Bnrhanuddin . 49tb Dai ... 1891—1906 

(Son of Najmuddin) 

Badruddin . 50tb Dai ... 1906-1915 

(Son of Husamuddin) 

Saifuddin . 51st Dai ... 1915— 

(Son of Bnrhanuddin), 

2nd respondent. 

[15] As to all these there is no dispute that 


due appointment by Nas-e-Jali was made, save 
only in the case of Najmuddin, but it is said 
and accepted that, if his appointment is invalid, 
he cannot transmit what he never possessed and 
consequently his successors were never Dais-ul. 
Mutlaq. 

[16] During this period though there was no 
doubt a body of the adherents to the sect which 
did not accept Najmuddin and his successors as 
validly appointed, yet no very serious clash oc¬ 
curred until the present Dai occupied the posi¬ 
tion. 

[17] Some dispute, it is true, seems to have 
broken out in the time of his immediate prede¬ 
cessor, but no attempt was made by the second 
Badruddin to exclude bis opponents from the 
waqf property or to excommunicate them. Upon 
the succession of Saifuddin, however, and during 
the years following it the controversy between 
the two parties within the sect came to a head, 
with the result that the present suit was filed on 
26-10-1925. Since that date there has been more 
than one change in the defendants but substan¬ 
tially the present Dai and two of bis servants, 
who are charged with the care of the premises 
in question, have been represented. The plain¬ 
tiffs have, however, undergone a kaleidoscopic 
change. 

[18] The original plaintiffs were Mahomet- 
bhai and Taibali, suing for themselves and in a 
representative capacity. The former died before 
the hearing with the result that at the trial Tai¬ 
bali was the only plaintiff. In the appeal he, as 
the victorious party, became the only respon¬ 
dent, hut his sympathy with the appellants was 
suspected and Hosen Ali and later Tahirbhai 
applied to he added as respondents and were so 
added, both individually and in a representative 
capacity. 

[19] When they lost the appeal before the 
Additional Judicial Commissioner, Hosen Ali 
and Tahirbhai again applied individually and in 
their representative capacity for leave to appeal 
to the Privy Council, joining Taibali as respon¬ 
dent 4 also individually and in his representa¬ 
tive capacity. 

[20] Whilst that appeal was pending, Taibali 
died in 1941 and Hosen Ali in 1944. Consequent¬ 
ly when the hearing before their Lordships 
began, the only appellant was Tahirbhai, As his 
position differed somewhat from that of some of 
those whose interests he sought to represent, 
their Lordships thought fit to grant the petition 
of another supporter of the appellants one Hosen 
Ali Jaffarji as a second appellant with the inti¬ 
mation that they might or might not be able to 
treat these two persons as appearing in a repre^ 
sentative as well as an individual capacity, but 
that oven if they were unable to do so, at least 
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the main matters of dispute could be decided. 
It was a term of his joinder that no obligation 
to pay costs should be imposed on this gentle, 
man. 

[!2l] These being the parties, it is necessary 
briefly to set out the history of the dispute giving 
rise to the present litigation. It began, as has 
been said, in 1915 immediately after the acces¬ 
sion of the present Dai but the events which led 
up to it must be stated. 

[22] In the year 1902 a primary school for 
the children of members of the Daudi Bohra 
commiinity was established at Burhanpur under 
the name of the Hakimia School, which, in the 
year 1911, became a high school and was then 
named the Hakimia Coronation High School. 

[23] The management of this school had 
given rise to some disagreement between the 
then Dai and its managers but this dispute was 
temporarily adjusted by the present Dai, res¬ 
pondent 2 after his accession in 1915. In the 
same year, however, the Amil of that respondent 
at Khamgaru (sic) in Berar excommunicated 
from the community Hosen Ali, who was then 
editing a weekly periodical called “Gulzar” 
which dealt with matters believed to be of 
interest to that community and in which appear¬ 
ed from time to time criticisms of respondent 2 
and his Amils. In 1916, after Hosen Ali had 
been excommunicated, Taibali invited him to 
dinner, and as a result respondent 2’s Amil at 
Burhanpur inflicted a fine of Es. 251 upon him 
under threat of excommunication. These two 
gentlemen afterwards became parties to these 
proceedings but have since died. 

[21] Later, on the application of certain 
members of the Daudi Bohra community resi¬ 
dent in Bombay, the Advocate-General of Bom¬ 
bay, in the year 1917, filed a suit under the pro¬ 
visions of s. 92, Civil P. C., against respondent 2 
and others who claimed to be his managers or 
agents for the establishment of certain charities: 
24 Bom. L. R. lOGO.^ In that action respondent 2 
was declared to be the trustee of a waqf in res¬ 
pect of the properties then in suit and in the 
present appeal the respondents, following that 
decision, do not rely on any assertion of perso¬ 
nal ownership by respondent 2 of any of the suit 
properties. 

[25] In the month of August 1917, certain 
members of the Daudi Bohra community, at a 
meeting convened at the residence of the Amil 
at Burhanpur of respondent 2, signed a docu¬ 
ment dated 10-8-1917, which they delivered to 
the Amil, requesting him to excommunicate five 
members of the community (including Taiyab- 
ali) therein named and the Amil, in compliance 
with such request, purported by oral public pro¬ 
clamation made in the town of Burhanpur, to 


excommunicate those five persons, but the vali- 
dity of this excommunication was afterwards 
disputed. 

[26] In the year 1920, Hosen Ali Jaffarji, now 
made a party to the appeal, was headmaster of 
the Hakimia High School and presumably owing 
to a revival of the former disagreement between 
the Dai and the managers, some attempt seems 
to have been made to pursuade him to sever his 
connection with the school but without success. 

[27] Undoubtedly he was one of those who 
denied the validity of the appointment of the 
47th Dai and consequently did not acknowledge 
the spiritual authority of the present Dai. 

[28] At a later date in the same year, his ex- 

communication was intimated to him by the 

solicitors of respondent 2 in a letter dated 17-7- 

1920, in the following terms : 

“Sir. 

We are instructed by our client His Holiness Sirdar 
Syedna Taher Saifuddin Sabeb the Mullaji Saheb ot 
the Daudi Bohra Community to address you as follows: 

Our client is informed that you have been working 
against him and consorting with former members of 
the community to the detriment of the interests of our 
client and the Daudi Bohra Community generally and 
therefore our client has severed his connection with 
you as you have thereby failed to comply with the 
tenets and traditions of the Daudi Bohra Community. 

Lately our client is informed that you have received 
certain monies which you were not entitled to receive 
but which were payable to our client or his duly ap¬ 
pointed Amil and our client regards such action on 
your part as most unbecoming and detrimental to his 
interests. 

We are further instructed that you have been warned 
to desist from the continuance of ali these actions but 


you have failed to comply with the warnings given to 


you. 

Under the above circumstances, His Holiness Sirdar 
Syedna Taher Saifuddin Saheb instructs U3 to inform 
you that he hereby severs his connexion with you and 
that you are no longer a member of the Daudi Bohra 
community. 

We are lastly to express our client’s hope that you 
will see the error of your ways and that you will recant 
and thus secure readmission in the community. 

Yours truly, 

Sd/- Little and Company.” 


From that date he was prevented from enter¬ 
ing the premises in suit. 

[29] In the month of November 1922, an edu¬ 
cational conference of the Daudi Bohra commu¬ 
nity was convened to be held at Buhranpur. 
Thereupon respondent 2, through his solicitors, 
published a notice, dated 9th November 1922, to 
all members of the community stating that the 
conference had been convened without his con¬ 
sent; that it had no authority to pass any reso- 
lution in the name of the community; that it 
had been convened by persons with some of 
whom he had been compelled to sever his con¬ 
nexion: and that it was his wish that none of his 
followers should attend. Notwithstanding this 
notice, the conference was held and was attended 
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i'>' ni' inbi of the community from different 
j-irts of India. 

[•;o] In conse'iueiice, some persons who atten¬ 
ded the conference, including respondent 1 in the 
fligh Court, were obstructed by the original de¬ 
fendants 2 and in the present suit when they 
.-nought access to the property in suit. 

I 'l] About tlie same period certain members 
of thr^ community who were said to have been 
fxclucied from it by some form of excommuni¬ 
cation and in consequence had been prevented 
iioni exercising a right of burial in tlie property 
in suit obtained from a Magistrate’s Court orders 
under S. 11 j, Criminal P. C., prohibiting those in 
charge of the burial ground from offering ob- 
"^truction to them. 

b52] As a result of such incidents as these the 
piGsept suit was brought and, as has been said, 
those wlio then were plaintiffs sued in a repre- 
tentative as well as in their private capacity. 
'I’he class, however, which they purported, and 
were given leave, to represent were all those who 
worshipped the three saints referred to above 
and throughout the proceedings no change,in the 
body said to be represented, has been made, 
though it has been recognized that the substan¬ 
tial dispute is between those who accept respon¬ 
dent 2 as Pai-uI-Mutlaq and those who accept 
him as Dai only and not as Dai-ul-Mutlaq. 

V'y-'j] A ditBculty, however, arises whether there 

is any body of persons (represented by the pre¬ 
sent appellants or by any of the parties to the 
action wdio preceded them) sufficiently definite 

for their Lordships to recognize as participants 
in the suit. 

[•)(] Obviously, a body composed of all those 
who worship the three saints is too large; it 
would include all the members of both parties 
to the dispute and a number of those who are 
not Daudi Dohras at all, since it is agreed that 
there are worshippers of the three saints who are 
not members of that body. 

l>o] On the other hand, all those who bolievo 
that the Dais from the accession of Nazmuddin 
^Acrc not validly appointed is too narrow a class 
since respondent 2 claims that all those who dis- 
pute Ills absolute authority and all those who 
associate with them have ipso facto excluded 
themselves from the community. 

[30] Nor in their Lordships’ view was any 
other body put forward by either side as a class 
^ Inch could satisfactorily form a basis for repre¬ 
sentation. Indeed their Lordships have been un¬ 
able to envisage any such body. On the contrary 
each case must depend upon and bo judged in 
tlm light of its own relevant facts. In those cir- 
CLimstanccs their Lordships do not think it right 
to treat the present appellants as acting in a re- 

la’Gsentative capacity. As however they believe 


that the matter in dispute can be substantially 

resolved by a consideration of the cases of the two 

individuals whom they have now admitted as 

appellants, they proceed to deal with those 
claims. 

[37] The complaint of each of them is that he 
has been obstructed in and prevented from en- 
tering the property in suit for the purposes of 
worship, burial, and resting in the rest houses. 
Oddly enough the original plaint asserts that the 
then plaintiffs worshipped the three saints, but 
nowhere alleges that they are Daudi Bohras. la 
their Lordships’ opinion it is essential that those 
claiming should be or at least have been mem¬ 
bers of that community as a basis of any right 
in respect of the property in question, 

[38] In his written statement, however, res¬ 
pondent 2 not only denied that the claimants 
were Daudi Bohras but maintained: 

(i) that it is the implicit faith of ail true Daudi Boh* 
ra? that he is Dai-ul Mutlaq and as such has an unres¬ 
tricted power of excommunication; 

(ii) that certain members of that sect, including Taib- 
n.Ii» denied his absolute power and authority and ao* 
cordingly were excommunicated; 

(iii) that all persons who associate with or support 

persons so excommunicated become excommunicated 

fropa the community by the fact of such association or 
assistance ; 

(iv) that irrespective of any act of positive excom¬ 
munication every Daudi Bohra on raising any question 
as to his absolute authority is guilty of a breach of the 

misak" or vow taken by him to the religious head of 
the community at the age of about 15 and becomes ex* 
communicated accordingly; 

(v) that excommunicated persons cease to have any 
right to the use of the properties in suit. 

[39] In their reply the plaintiffs did claim to 
be Daudi Bohras, stated that as a matter of reli¬ 
gious belief they and their party do not believe 
that Nazmuddin was validly appointed, but 
maintained that such belief or want of belief is 
immaterial for the decision of the dispute be¬ 
tween the parties. 

[40] The relevant facts with regard to the two 
appellants now before the Board are as follows: 

(1) Ilasanali Jaflarji : The facts have been set out 
above save that he said in evidence : **I do not regard 
the defendant as truly appointed Dai-ul-Mutlaq, but I 
regard him as a Sardar or Nazim” (i. e., as an acting 
head) “and that in the interests of the community 
though personally I do not think he is oven fit for that.** 

(2) Tahirbhai stated in evidence that his firm belief 
on that day was that Nazmuddin was not appointed by 
‘’Nas”and that when attending the Education Confe¬ 
rence at the Hakimia Coronation School ho was ob¬ 
structed ti*om going inside the premises in suit by the 
then custodian, an act admittedly taken on the instruc¬ 
tions of the second respondent. Ho was never excom¬ 
municated in terms either before or after being excluded 
from this wakf property, 

[41] These being the facts the questions for 
their Lordships’decision were conveniently tabu¬ 
lated by counsel for the appellants as follows: 

(1) Is the respondent No. 2 Dai-ul-Multaq? 
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( 2 ) If yea: has he power to excommunicate ? 

(3) (a) If yes: la such power absolute and 
arbitrary so that it cannot be questioned or must 
it be exercised in accordance with natural justice? 

(b) Can the respondent effect excommunica¬ 
tion by implication on the ground that his 
authority is questioned by any person 01 ^ on the 
ground that any person has consorted with or 
supported an excommuaicated person? 

{ 4 ) What is the effect of excommunication on 
property rights ? 

( 5 ) What if any difference does it make that 
-an oath of allegiance has been taken ? 

These five questions all go to the determination 
of the position and power of respondent 2 and 
must first be considered but before concluding 
the consideration of the appeal their Lordships 
must further determine the validity of the pleas 
that the matter is res judicata and that the 
plaintiffs’ claims are time barred. Their Lord- 
ships will deal with these matters in due course. 
Meanwhile they will decide as to the powers of 
respondent 2. 

[42] ( 1 ) Firstly his claim to be Dai-ul-Mutlaq 
must be determined. Undoubtedly he and his 
four predecessors have acted as Dais and been 
accepted as Sardar or Nazim, i.e., as acting head 
of the community. Lloreover by a large number 
of the sect they have been and are recognized as 
Dai-ul-Mutlaq, though from the first there has 
been a number which has refused to acknowledge 
them as such. As has been pointed out the 
validity of his claim depends upon whether 
Najmuddin was validly appointed by Badruddin 
before his death in 1840. The period which has 
since elapsed is over 100 years to-day and was 
about 80 years distant at the initiation of the 
suit. It cannot, therefore, be expected that any 
very exact evidence could be obtained. 

[ 43 ] For the respondents it is pointed out that 
during all that time the successive Dais have 
been acknowledged and accepted as the heads of 
the community, though no doubt there has been 
opposition and a contrary view in some quarters, 
that the question of the validity of the appoint¬ 
ment was put to four wise men or experts im¬ 
mediately after Najmuddin’s accession and was 
approved by them and that one of the tenets of 
the sect is that no Dai can die without appoint¬ 
ing a successor since if he did die without ap¬ 
pointing he would break the chain between God 
and man which passes from the one to the other 
through the Iman and the Dai. Both sides agree 
that a valid appointment can only be made by 
■“Nas” ani *‘Nas”, say the appellants, is defined 
in a translation accepted by both parties from 
the respondents’ book “Kitabul Wasia” ; *‘What 
is that thing by which ‘Nas’ is proved ?” it asks, 
and replies: 


As to those who arc present and see, to them ‘Nas’ is 
proved by pointing out to them and informing them of 
the successor, and to those who are absent ‘Nas’ is 
proved by information communicated to them by such 
persons who will be considered as authority.” 

[ 44 ] Naturally, as their Lordships think, the 
acceptance of these Dais as heads of the com¬ 
munity and their acceptance by the wise men 
made at about the time of Najmuddin’s acces¬ 
sion cast a heavy burden upon the appellants to 
displace the validity of his appointment. This 
they seek to do by a consideration of documents, 
the authenticity of which the oral evidence estab¬ 
lishes. Obviously the early documents are those 
of most importance: the others which are written 
later at a time when contfoversy had become 
acute tend rather to show the attitude and argu¬ 
ments of each side than afford any safe ground 
on which to form an opinion. 

[ 45 ] There is ample evidence that Najmuddin 
was held in high esteem by his father the 45 th 
Dai and by Badruddin his cousin the 46th Dai 
and was the most likely person and indeed the 
only person whom Badruddin proposed to ap¬ 
point as his successor. It is clear that he inten¬ 
ded to make the formal announcement on the 
day succeeding his death, but died before doing 
so. The only question therefore, is whether he 
made a sufficiently explicit declaration before he 
died. 

[46] There is evidence in the books written 
shortly after the death of Badruddin that (the 
quotation is from "An-Najmus Saqib” written by 
one Syedi Walibhai as the mouthpiece of the Dai): 

“On which day it was the intention of Syedna’* 
(i.e., Badruddin) “to appoint the persons whom he had 
chosen for the posts of digoitaries, and to confirm what 
bad previously been said about me” (i. e. Najmuddin) 
“before a public meeting, but God did not will it to 
defer his departure to that time and death overtook 
him hurriedly.” 

[ 47 ] Similarly in the Munabbebatul Wasnan 
it is said : 

“He” (i. e. Badruddin) “did not pass away from this 
world without appointing him” {i. e. Najmuddin) “in 
his place ani without making ‘Nas’ in his favour — a 
Nas which is known to all learned persons.” 

And the position is summed up in extracts 
from “Mosame Bahar” a history of the Dais 
written in 1884 in which the author speaks of 
‘ emphasizing” the fact of “Nas,” and of “con¬ 
firming” the fact of “Nas” and finally asks the 
question : 

“When the two virtuous brothers came to him to en¬ 
quire about his health and asked him about succession 
after him and the reply he gave to them, was it not in 
the nature and category of ‘Nas* and thereafter what 
he clearly stated to our most respected brother the 
pride of the Mazoons when he went to enquire about 
his health on the night of his death, is not that a clear 
and specific ‘Nas’?” 

[48] Of the authors of these passages Wali¬ 
bhai is said to be one of the two virtuous men 
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conic to BaJrnddin to enquire about the 
Rucces^ioii and he was al.-o one of the four 
learned men to whom the validity of the appoint¬ 
ment and the cpiestion wliether it was or was 
not by “Xas’’ was put. 

[■19] It was said on behalf of the appellants 
that the evidence showed only a future intention 
to appoint and that an intention though express¬ 
ed did not amount to "Nas” and that these and 
many other passages showed doubt as to the 
validity of the appointment and at least an 
undercurrent of disbelief from the day of the 
accession onwards. 

[50] Naturally enough such doubts would exist 
where a day for formal notilication of the 
appointment bad been named and the appointer 
had died meanwdnle. But the question is whether 
a sufiiciently explicit notification of the appoint- 
nient bad not already been made. There are 
certainly indications that enough had been done 
by Badruddin, in pointing out to the two virtu¬ 
ous brothers, to the Mazoon and indeed generally, 
to mark out Najmuddin as his successor and in 
their Lordships’ view there is ample evidence 
upon w'hich the fact of “Nas” can be inferred. 

[si] It is true that AValibhai does not himself 
state in terms that Badruddin had pointed out 
Najmuddin to him as bis successor or mention 
his visit to the former, but after all he was an 
expert in the customs and beliefs of the Daudi 
Bohras and formed one of four who held the 
appointment to have been made with sufficient 
particularity. Their Lordships see no reason for 
differing from or criticizing that finding and 
therefore agree with the Appellate Court in 
thinking that respondent 2 must be regardel as 
'Dai-ul-Muthif], 

[52] 'I’his finding disposes of the necessity of 
determining whether the validity of Najmuddin’s 
appointment is res judicata and their Lordships 
must not bo taken to accede to the argument 
that it is. It is at least doubtful whether that 
question was ever a material issue in the case 
brought by the Advocate-General of Bombay, 
and reported in 21 Bom. L. u. lOGO* which the 
respondents suggest decided the matter. 

[53] (2) The next question is whether the 
Dai-ul-Mutlaq has the i)Ower of excommunica¬ 
tion. Their Ijordships cannot doubt his having 
this power. It was undoubtedly exorcised by 
Mohammed and the Imams. 'I’he grounds and 
effect of its exercise will later he considered. At 
the moment it is only necessary to say that there 
are instances of its exercise in the community 
from time to time by the Dais. No doubt these 
instances are rare but the power is not likely to 
he extensively employed and a few instances, if 
unchallenged, are sufficient to establish the 
right. Indeed the right of excommunication by 


a Dai-ul-Mutlaq was not so strenuously contes¬ 
ted as were the limits within which it is confined. 
The main contention was that the only method 
of depriving the adherents of the community of 
their rights as members was either by voluntary 

sucession or an express act of expulsion_and 

the latter, it was said, must be consistsnt with 
justice, equity and good faith. 

[oi] (3) (a) Though their Lordships hold that 
the power to excommunicate exists, it by no 
means follows that it is absolute, arbitrary and 
untrammelled. The power possessed by the pro- 
phet Mohammed or the Imams is a different 
matter, the question is what authority the Dais 
possessed. There are no doubt a number of in¬ 
stances to be found in the written documents of 
cases where the power was exercised or the 
exercise of the power was threatened by them. 
Except in the case of a member of the cominu. 
nity who turned to the Sunni faith, the intend¬ 
ed exercise of the power seems in almost all 
oases to have been preceded by a warning. Per- 
baps the most instructive information is to be 
found in a homily addressed to the Dais and 
dignitaries of the sect composed about 1200 A. D. 
in the time of the 3rd Dai which contemplates 
the pronouncement of excommunication, it is 
true, but suggests that the steps to be taken are 
first rebuke of the' offender and if he does not 
amend then a public reprimand and expulsion. 
This course appears to their Lordships that 
which the Dai is obliged to take if an effective 
decree of excommunication is to be pronounced 
and save in exceptional circumstances (such as 
occur when a member of the community abjures 
the faith altogether, e. g., by turning Sunni) the 
only course which will effectively deprive them 
of the rights which the appellants claim. It is 
noteworthy that in the case of Sir Adamji Peer- 
bhoy the present Dai actually adopted this 
course by calling an assembly and affording an 
opportunity of making amends. Normally there¬ 
fore the members can bo expelled only at a 
meeting of the Jamat after being given due 
warning of the fault complained of and an op¬ 
portunity of amendment and after a public 
statement of the grounds of expulsion. 

[55] (3) (b) Whatever power to excommuni¬ 
cate may be inherent in the Dai, however, the 
appellants maintain that it must be exercised 
in accordance with justice, equity and good con¬ 
science and that Courts of law are the tribunal 
to decide whether this obligation has been oar- 
lied out. If the duty imposed by this form of 
words is that the alleged offence must be brought 
to the notice of the member, that he must be 
given a warning and opportunity of repentance, 
and if he fails to do so, should not be excommu¬ 
nicated save for reasons publicly stated in a 
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meeting of the Jamafc, their Lordships would 
agree, but subject to these safeguards the 
determination of what is an offence warranting 
expulsion must in their view be left to the reli- 
gious sense of the head of the community acting 
in accordance with the usage of the sect and 
pronounced in public assembly. This ruling, as 
their Lordships think, is not in conflict with the 
authorities cited to them and leaves it open for 
the Court to decide whether there is any evi¬ 
dence that the offence complained of has been 
committed and whether the requisite steps for 
valid excommunication have been taken. Such 
a view obviously precludes the imposition of the 
penalty apart from the taking of the formal 
steps indicated and rules out the claim of the 
second respondent that those who question his 
authority or support or even consort with such 
person are by that very act excommunicated 
without any further steps being taken. The con¬ 
tention appears to be a new one and no instance 
is to be found in the books of the doctrine of 
excommunication by implication. In their Lord- 
ships’ opinion excommunication to be effective 
must as they have indicated be express and 
pronounced only after the requisite formalities 
have been followed. 

[56] In the course of argument as to the exis¬ 
tence of powers of excommunication in the sect 
some discussion took place as to the right of an 
Amil, whether with or without the direct autho¬ 
rity of the Dai, to expel adherents. No doubt 
there are instances of purported excommunica¬ 
tion by these functionaries, but most of the ex¬ 
amples given remained in force for a short 
period only and appear to have been more in 
the mature of a temporary exclusion than of a 
permanent shutting out from the religious or 
property rights of the community. As, however, 
neither of the appellants suffered at the hands 
of an Amil but were the one in terms by the 
Dai and other by implication said to be perma¬ 
nently cast out of the membership of the sect 
their Lordships do not think fit to pronounce 
upon the subject. But it must not be taken that 
they accept such power as necessarily passing 
to the Amil either by virtue of his office or by 
direct authority from the Dai. 

[ 57 ] ( 4 ) The appellants would limit the effect 
of excommunication, whatever steps might have 
been taken to bring it into being, to complete 
social ostracism. There is nothing, they say, to 
show that it excluded from rights of property or 
worship. Their Lordships do nob find themselves 
able to accept this limitation. The Dai is a reli¬ 
gious leader well as being trustee of the pro¬ 
perty of the community and in India exclusion 
from caste is well known. There is at least 
one case in which it is recorded that certain per¬ 


sons applied to the King to intercede with the 
33L'd Dai complaining that in consequence of ex- 
communication they were kept from the mosques 
and places where true believers met, and no in¬ 
stance has been cited where excommunicated 
persons freely exercised their religious rights. 
Indeed the complaint in the cases brought to 
their Lordships’ attention as regards which relief 
is claimed for the appellants or those whom they 
are said to represent is that they were wrongly 
excommunicated, not that if rightly excommu¬ 
nicated they were wrongly deprived of their re¬ 
ligious rights. 

[58] Excommunication, in their Lorpships’ 
view, if justified, necessarily involves exclusion 
from the exercise of religious rights in places 
under the trusteeship of the head of the commu¬ 
nity in which religious exercises are performed. 

[ 59 ] ( 5 ) A further contention was urged in 
support of Dais’ claim. It was said that the 
misak or oath of allegiance which each member 
of the sect has to take at about the age of 15 is 
taken to the Dai direct and that to break it 
therefore ipso facto brings about excommunica¬ 
tion. The appellants urged that'^his oath was 
not taken to the Dai but to him merely as re¬ 
presentative of the Imam in seclusion. Their 
Lordships see no necessity for deciding this 
quesion. Whichever be the true view, excommu¬ 
nication can still only be effected by the appro- ■ 
priate steps indicated above. The Dai is the re¬ 
ligious ruler and trustee of the properties of the 
community but even if the oath be taken to 
him he must still act in a constitutional man¬ 
ner. An alleged breaking of the oath no more 
excommunicates than does any other alleged 
departure from the faith. Nor does it assist to 
say that an adherent may by his own confession 
of apostasy cut himself off from the commu¬ 
nity. The appropriate steps must still be taken 
to ascertain that he is an apostate. 

[60] The only other contention raised by the 
respondents as defeating the claim is that it is 
defeated by limitation. Whether in a case where 
the plaintiff claims a declaration that he has a 
continuing right which the defendant denies, 
and the defendant on his part pleads that the 
right has been extinguished, it is ever possible 
for the defendant to rely upon the Limitation Act 
need not be considered. In the present case each 
of the parties was preveuted from entering the 
premises in 1922 and the action was begun in 
1925. No question of limitation in their cases 
can, therefore, arise. 

C 6 I] It only remains to apply the effect of the 
principles enunciated to the two cases now be¬ 
fore their Lordships. Plainly Tahirbhai has 
never been excommunicated and is entitled to 
the declaration which he claims. Hosen Ali 
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JaflVrji lias hafl a pvonoLincemont of exconnnu- 
nicatiou from the J>ai direct and the grounds 
for it liaveboen given. Moreover he has directly 
cliallongod the authority of the Dai and even 
said that he is untit to he trustee of the property 
or acting liend of the community. Put he was 
not relmhed nor were the Jamat called together 
nor wns his excommunication publicly pro- 
chumed. 

[<; 2 : As tlieir Lordships have said only excop- 
tio)ial circumstances warrant the cutting off 
a member from the community without these 
stops having been taken. In their Lordships’ 
view the circumstances recited above do not 
constitute an exceptional case and he was not 
validly expelled. 

[03] Their Lordships as tlieir judgment shows 
substanticilly agree with the reasoning upon 
which the Additional Subordinate Judge decided 
the case. But the circumstance that their Lord- 
ships do not think it right to treat the present 
api)ellant3 as acting in a representative capacity 
and the fact that there has been a change in 
parties require that the order made by him 
should bo varied, and in particular that the 
direction given in bead (ii) (a) of paragraph (l) 
of the decree should be reconsidered. 

[gj] 'Their Lordships will therefore humbly 
advise His Majesty that the decree of the Court 
of the Judicial Commissioner ho sot aside, and 
that the decree of the Additional Subordinate 
Judge bo re-instated with the following varia- 
tions :— 

(a) In the opening part of paragraph 1 sub¬ 
stitute : — 

"It is hereby declared that neither Tahirbhai 
nor Hosen Ali JalTerji has been validly excom¬ 
municated from the Daudi Bohra community 
and that they are entitled to enjoy all such 
rights as appertain to their position as members 
of that community and subject to the rules 
framed by the Trustee and Manager for the time 
being in force :—" 

(b) delete paragraph (ii) (a) of paragraph (l), 

(c) Substiticte /or paragraph (•->) the follow¬ 
ing paragrai:)h :— 

The Belondants, their agents and servants 
be and are hereby permanently restrained from 
obstructing and interfering with Tahirbhai and 
Hosen Ali Jall'erji from and in exercise of their 
rights aforesaid, hut nothing in this injunction 
ehall prevent the Defendant Mullaji Saheb from 
making and enforcing rules regarding proper 
management of the Dargah proj^erties and the 
uses thereof provided that the rules are fair, 
reasonable and not aimed at oppressing either 
Tahirbhai or Hosen Ali Jafferji and not incon¬ 
sistent with this decree or with any directions 
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which may hereafter be given in these proceed¬ 
ings by the Court. 

(d) In paragraph (3) delete all words except 
the words "ad interim injunction order dated 
22 nd November, 1920, is hereby vacated.’* 

[05] Their Lordships will further humbly 
advise Ilis Majesty that the cause be remitted tO' 
the Additional Subordinate Judge with a view 
to his giving such further direction affecting: 
lahirbluii and TIosen Ali Jafferji as resjiect the- 
matters dealt with in head (ii) (a) of paragraph 
(1) of the decree of the 2nd January 1931 or as 
respects other subjects related to the position of 
Tahirbhai and Hosen Ali Jafferji as members of 
the community as are expedient for the proper 
working out of the decree. 

[GO] Under this decree the api>ellant 3 havo 
substantially succeeded and should have their 
costs of the proceedings before the Board. Tahir¬ 
bhai is the only survivor of the appellants in 
the Court of the Judicial Commissioner and waa 
successful in establishing his personal rights in 
the appeal to their Lordships. He was not how- 
ever entirely successful in establishing th& 
claims put forward before the Subordinate Judge 
and in the appeal in India and in these cir¬ 
cumstances their Lordships think that the pro¬ 
per result is that the order making the respon¬ 
dents pay the costs incurred before the Judicial 
Commissioner should be vacated and he should 
he awarded half the costs incurred by him in 
that Court. The order of the Additional Subor¬ 
dinate Judge leaving each party to pay his own 
costs should be allirmed. They will humbly 
advise His ^Majesty accordingly. 

S. C. Advice accordingly. 

Solicitors for Appellants — Courtas d' Co. 

Solicitors for Itespomlents — Barrow Rogers <0 
Ncvill, 
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Lord Uthwatt— This is an appeal by spe¬ 
cial leave by The Producers Co-operative Dis¬ 
tributing Society, Ltd., from a judgment of the 
High Court of Australia dated 11 - 12 - 1944 , affirm¬ 
ing a judgment of the Full Court of the Supreme 
Court of New South Wales dated 4 - 10 - 1944 . 
That judgment upheld a decision dated 10 - 5 - 1944 , 
of the Board of Appeal constituted by the New 
South Wales Income tax Management Act, 1941 , 
which disallowed the appellant’s claim to ex¬ 
emption from income-tax under S 19 (o), In¬ 
come-tax Management Act, 1941. of New South 
Wales. The point raised has a considerable 
practical importance. It is also one of some 
difficulty as appears from the fact that Jordan 
C. J., in the Full Court and Eich and Starke JJ. 
in the High Court expressed dissenting opinions. 

[2] The appellant is a rural society registered 
as such under the Co-operation Act, 1923 - 1941 , 
of the State of New South Whales. Its members 
are some 95C0 in number. Most of the members 
are individual farmers but nearly 100 Co-opera¬ 
tive Societies registered under the Act are also 
members. The business of the appellant consists 
in the sale on commission of butter, bacon and 
othei" like commodities. Its principal business 
consists in selling on behalf of those of its mem- 
bers which are Co-operative Societies butter made 
by those societies from cream sold to them by 
farmers. 

[3] This completes the tale of the facts save 
for one important matter. There was uncontra¬ 
dicted evidence that butter making exists as a 
distinct industry in the State. In the early days 
it was the practice of farmers to make their own 
butter. Proprietary Companies then came upon 
the scene and started building creameries in the 
various milk producing centres. The farmer’s 
dairying practice changed and he contented him¬ 
self with separating his cream and sending it to 
the creamery. With the growth of the co-opera¬ 
tive movement butter factories were built all 
over the State, the proprietary companies being 
pushed aside by the Co-operative Societies. The 
effect of the evidence is pointedly and accurate¬ 
ly summed up by Latham C. J. in the state¬ 
ment that “it shows that to-day the making of 
butter has become a factory process, separated 
from the farm.” 

[ 4 ] The provision containing the exemption 
from income-tax on which the appellant relies is 
S. 19, Income-tax Act, 1941, of New South Wales 

and it so far as relevant runs as follows : 

“The following income shall be exempt from incom- 
tax :— 

(O) the income.of a rural society registered as 

such under the Co-operation Act, 1941, if the principal 
business of that rural society is the manufacture treat¬ 
ment or disposal of the agricultural products (as de¬ 
fined in that Act) or livestock of its members.” 
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[ 5 ] The incorporated dehnition contained in 
the Co-operation Act, 1923-lOil, is in the follow- 
ing terms: 

‘‘Unless, the context or subject matter otherwi-e 
indicates or requires—“Agricultural pioducts” meain 
‘ products of any rural industry.” “Rural iudnstiv'* 
means the culti\ation or use of land for anv a^^ricul- 
tural pastoral dairying or rural purpose.” ' 

Agricultural products means therefore the pro-i 
ducts of the cultivation or use of laud for anyi 
agricultural pastoral dairying or rural purpose. 

[G] I he question which emerges for decision 

is whether the butter made by the manufactur-! 
ing societies and sold for their account—it may' 
be conveniently called the relevant butter—iV 
vis a-vis the appellant Society “an agricultnralj 
product of its members.” If it is, then, inas-i 
much as the principal business of the appellant, 
which is clearly a rural society, consists of the 
disposal of the relevant butter, the claim for 
exemption is made out. The appellant’s submis. 
sions are that the relevant butter is a product of 
the use of the farmer’s land for a dairying pur. 
pose, or alternatively a product of the us 0 °of the 
factory land for that purpose, and therefore an 
agricultural product. In connexion with its first 
submission the appellant contends that the 
phrase "products of its members” does not con¬ 
note production by its members. 

[7] It is convenient to deal first with the al-i 
ternative submission of the appellant. In their 
Lordships’ view it is inaccurate to describe but¬ 
ter resulting from factory operations made out 
of cream bought from many sources, as a pro¬ 
duct of the use of the factory land. 

[8] The use of the factory land necessarily 
entered into the operation of making the rele- 
vant butter—the use of land enters into most 
forms of human activity—bub to attribute the 
product to the use of the factory land rather 
than to the raw materials and the operations to 
which those materials are subjected is to neglect 
the substance of the matter, and to seize upon 
a feature common to all factory operations as 
the feature marking out the origin of the pro¬ 
duct of a particular factory operation. 

[9] The first contention of the appellant can¬ 
not be disposed of so easily. In connexion with- 
it the appellant sought to draw from a detailed 
examination of the substantive provisions of the 
Co-operation Act an inference as to the meaning 
proper to be attributed to the definition of agri¬ 
cultural products as that definition is incorpora¬ 
ted in the Income-tax Act. Upon the legitimacy 
of such an examination and its effect, if it be 
admissible, tbeir Lordships agree with the opi¬ 
nion expressed by Latham C. J. To interpret the 
incorporated definition in the second Act by an 
analysis of its exact meaning in the substantive 
provisions of the first Act, where that definition 
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only unless the context oi subject-matter fined. In this particular case such use or cidtiva. 


■>thorv.-i^o indicates or requires, is not a rational 
(>rocedure. 

[jO] It is iiowever ])crmissible, inasmuch as 
under tlio (’o-operation Act the term agricul- 
fural products is almost entirely used in connex- 
:on v.'itli rural societies, to take into account the 

wliich are open to those societies under 
ilio Co operation Act. They may explain the 
•.^Giieral meaning and aiiplication of the defini- 
Mon. The only relevant matter however that 
■emerge from a consideration of S, 7, Co-opera- 
tion Act, where those activities are enumerated, 
is that in llicni a distinction is drawn between 
igricultural products and products which are 
manufactured out of agricultural products or 
result from their treatment. In the general con- 
tcanplation of the definition therefore treatment 
of an agricultural product may result in an arti¬ 
cle which is not an agricultural product within 
the definition. 

[11] The point at issue under the first contention 

of the appellant is, as Rich J. observes a narrow 
one and it is within a small compass. Their Lord- 
ships agree with Rich J., that products include pro- 
ducts derived at some remove from the farmer’s 
land. It may be that agricultural products include 
articles which are not agricultural produce, but it 
does not follow that all articles falling according 
to common conception within the gemis agricul¬ 
tural produce—and butter is such an article— 
are agricultural products as defined. The defini- 
tion demands that the facts bearing on the 
production of the particular article under consi¬ 
deration are to be taken into account. The 
treatment to which the raw material is subjected 
and the circumstances in which it is accorded 
that treatment may be such that tho finished 
article cannot be fairly regarded as a product of 
the use of the land to which the raw material 
owes its origin. 

[12] In this case the relevant land is exclusi¬ 
vely the farmer’s land. The use to which that 
land is put is the production of milk and cream 
and, stating the case at its highest in favour of 
the appellant, production with a view to the 
subsequent conversion of cream into butter. 
Their Lordships are prepared to assume that, 
did -the farmer himself make the butter, such 
butter would be an agricultural product within 
the meaning of the definition. In such a case 
the farmer uses or cultivates his land for the 
production of butter just as he uses or cultivates 
It for tho production of milk and cream. But 
from the fact that butter may be an agricultural 
product as defined it does not in their Lordships* 
view follow that butter which is not solely the 
product of the farmer’s use or cultivation of bis 
land must also be an agricultural product as de- 


tion results only in one definite product—cream. 
At that stage a distinct organized industry ap¬ 
pears on the scene. Is the finished product pro¬ 
duced by the factory operations — the relevant 
butter—to be properly characterised as the pro¬ 
duct of the use of the land to which the raw 
material owes its origin? Or, to put the point in 
another way, are the operations of this industry 
such that rightly viewed they form part of the 
chain linking the ultimate result — the relevant 
butter~to the use of farm land? The exact 
statement of a question usually supplies the 
answer. In this case it does not, for the question 
is largely one of degree; and it does not surprise 
their Lordships that different answers have been 
given to it. In their Lordships* view the answer 
is in the negative. In their opinion an affirma¬ 
tive answer would fail to give due weight to the 
place held by manufacturing societies in the 
working economy of the State. There are two 
industries, the farming industry and the butter 
making industry. The industries are indeed 
closely related, but they are independent and the 
product of the latter industry is not in any real 
sense the product of the former industry. The 
appellant's first contention in their Lordships’ 
opinion therefore fails, 

[13] The conclusions at which their Lordships 
have arrived render it unnecessary for them to 
express any opinion upon the meaning of the 
phrase "of its members’* and they accordingly 
dp not propose to deal with that matter. 

[14] Their Lordships will humbly advise His 
Majesty that this appeal be dismissed. The ap¬ 
pellant will pay the costs of the appeal. 

S.C. Appeal dismissed. 

Solicitors for Appellant — Ecrhert Oppenheimtr 
Eaihan Vandyk. 

Solicitors for Bespondont — Light (0 Fulton. 
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(a) Limitation Act. (1908), Art 144 — Adverse 
possession — Possession of part — Part of land 
let out and part vacant — Actual physical posses* 
sion oi every inch of land is not necessary — 
Exercise of such dominion over property as would 
jusfify inference of possession of whole is suffi¬ 
cient. 
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The correct test to be applied in the case of adverse 
possession of land, a part of which is let out to 
tenants and a part of which is vacant, is whether the 
plaintiff who claimed title by adverse possession, for a 
period of 12 years or more exercised such dominion 
over the property as to justify the inference of fact that 
he was in possession of the whole. It is not necessary 
that he should prove affirmatively that he had actually 
been in physical possession of every square inch of the 
land, but it should be considered whether the acts of 
possession which had^ been proved would legitimately 
show that the plaintiff had enjoyed dominion over this 
property in the manner in which such dominion is 
normally exercised: 29 A. I. R. 1942 Cal. 1, Aff%rtned. 

[Para 13] 

Annotation :--(’42'Com) Lim. Act, Arts. 142 and 
144, N. 12. 

(b) Limitation Act (1908), S. 28 ’— Nature of 
possession required is same as under Arts. 142 or 
144. 


The possession necessary to found a title by adverse 
possession under S. 23 is not different in character 
^though it may be in duration) from the possession 
required to prevent limitation from running under 
Art. 142 or 144. [Para 13] 

Annotation (’42-Com) Lim. Act. S. 28, N. 2. 


(c) Limitation Act (1908), Art. 144—-Adverse pos¬ 
session ot trust property.— It can be adversely 
possessed — But trustee cannot change character 
of his possession as trustee and assert that he is 
in possession as beneficial owner. 

In law a title by adverse possession can be established 
against wakf property, but it is clear that a trustee 
for a charity entering into possession of property 
belong’ng to the charity cannot, whilst remaining a 
trustee, change the character of his possession, and 
assert that he is in possession as a beneficial owner. 

[Para 15] 

Annotation (’42-Com) Lim. Act, Arts, 142 and 
144, N 46, 49. 

Charles Bagram — for Appellant. 

Sir Thomas Strangman, W. W, K. Page and 
J, M. a. Jayakar — for Respondents. 


Sir John Beaumont — This is an appeal 
from a judgment and decree of the High Court 
■ of Judicature at Fort William in Bengal, dated 
28th May 1941, confirming a decree of the 
First Class Subordinate Judge, 24 Parganas Ali- 
pore, dated 31st May 1934. 

[2] Eespondent no. 1 (hereafter referred to 
as “the plaintiff”) instituted this suit on 18th 
July 1931, claiming a declaration of title to 
the property in suit Nos. 2, 2/l, 2 / 2 , and 3, 
Howland Road, Calcutta, and possession of the 
premises other than No. 2/2, Rowland Road, of 
which the plaintiff was already in possession. 
The present appellant was the first defendant, 
and he claimed that the property in suit was 
wakf property, and that he was the Mutwalli of 
the wakf estates having been appointed to that 
position by the will of Abdul Alim Abed (who 


will be referred to hereafter as “Abed”) the 
alleged former Mutwalli. The second respondent 
was the second defendant, and claimed to be in 
possession under a lease granted by the first 
1948 K/106, 11 & 12a 


defendant of the premises of which the plaintiff 
sought possession. 

[ 3 ] The facts giving rise to this appeal are 
these : On 28th January 1876, Juman Mis- 
try. a Mohammedan inhabitant of Calcutta, 
executed a Towliatnama (deed of trust) by which 
he purported to create a wakf of certain pieces 
of land and appointed Mutwallis of the wakf. 
The properties in suit which Juman owned 
were not included in the wakf. On 21st June 
1880, Juman executed a fresh Towliatnama by 
which he varied the deed of 1876. In the year 
1884 Juman died intestate leaving as his heirs 
his son Umar Ali and his daughter, Aberjan, 
and Umar Ali thereupon acted as Mutwalli 
of the wakf properties. On 5th April 1888, 
Umar Ali and Aberjan executed a deed of parti- 
tion dividing between them the properties left 
by Juman other than those the subject of the 
two deeds. The properties allotted to the share 
of Umar Ali included the property in suit. On 
11th November 1908, Umar Ali executed a wakf- 
nama by which he purported to make wakf, 
for the purposes and as part of the wa){f created 
by Juman by the deed of 1880 above mentioned 
of certain properties including the property in 
suit. He appointed Aberjan and Samiruddin, 
son of his cousin Karim Bux, to be Mutwallis, 
on his death, of the entire properties. He also 
purported to provide that on the death of either 
of the said Mutwallis, Abed, son of his daughter, 
should be appointed Mutwalli in his or her 
place. On either 7th September or 7th Novem¬ 
ber 1911, Umar Ali died intestate leaving as 
his heirs Aberjan and Karim Bux. Both dates 
are given in the record, but nothing turns on 
the exact date of Umar All's death. 

[ 4 ] In the year 1912 Aberjan instituted Title 
Suit No. 36 of 1912 in the Court of the First 
Subordinate Judge at Alipore. The defendants 
were Karim Bux, his sons Samiruddin and 
Aminuddin, the minor sons of Samiruddin, Abed 
the minor grandsSn of Umar Ali, and Moham¬ 
med Buksh. The minor defendants were repre¬ 
sented by their guardian Karim Bux. The relief 
sought was a declaration that Aberjan, as co¬ 
heir with Karim Bux of Umar Ali, was entitled 
to a share of the properties purported to have 
been made wakf by Juman and Umar Ali. and 
a declaration that the said wakfs were invalid 
and did not affect the title of Aberjac to the pro¬ 
perties, and for partition. The final decree in 
the suit, passed on 5th October 1912, declared 
the wakfs of 1876, 1880 and 1903 to be invalid, 
set them aside, and partitioned the property of 
Umar Ali between Aberjan and Karim Bux. the 
property in Rowland Road now in suit being 
allotted to the share of Aberjan. On 2nd March 
1913, in execution of this decree Aberjan 
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put iu possession of the properties rlecreed 
to her including tlio yTOi-erly in suit. On 22nd 
Juno 1913, hy a Heba-bil-ewaj, oc deed of gift, 
Aberjan gave the property in suit to Badruddin, 
grandson of her husband’s brother. 

f5] In the year lOio Sainiruddin, his three 
minor sons and four Mohammedan members of 
the I'ublic, instituted Title Suit NO. 190 of 1015 
in the C'ourt of the First Subordinate Judge of 
Alipore against Aberjan, Karim Bux, his son 
Aminuddin, ]3adruddin, Samchun Nehar Bibi 
and Abed, then a minor who was represented in 
the suit by the sheristadar of the Court as guar¬ 
dian ad litem. The relief sought was recovery of 
jjossession of the properties purported to be 
dedicated by Juman and Umar Ali and the 
setting aside of the decree in suit no. 36 of 1012 
as having beeh obtained by fraud. On 27th 
November lOUh t)ie Subordinate Judge delivered 
judgment. He held that so far as the suit was 
for possession and vesting of the properties in 
the ]»laintity jointly willi Aberjan it was not 
maintainable since it bad not been instituted in 
accordance with the provisions of s. 92, Civil 
r. C., and that the Court bad no jurisdiction to 
try the claim, but that the suit was maintaina- 
])le by Samiriiddin and bis sons in so far as it 
sought to set aside the decree in suit N'o. 3G of 
:9]2 He then held the wakfs of 1860 and 1903 
to bo invalid and thought no fraud had been 
perpetrated in obtaining the decree in suit No. 
30 of 1912. From this decision Samiriiddin and 
his minor sons iiled an appeal to tlie High 
Court, but liy consent the High Court passed a 
(lecn e allowing tlie appeal to bo witlidrawn on 
terms, such withdrawal bedng in the opinion of 
the Court for the lenelit ot the minors concerned. 

[6] On 9th December 1919, Badruddin con¬ 
veyed the property in suit to one, Anadi, for 
the sum ot ps. l,3(;,975. On iGtii December, 
1919, Anadi, who had bought the property as 
benamidar for IMobananda Nandi, executed a 
deed of release of the proi'ierty in favour of the 
latter. 

[7] On 28th May 1921, Abed, who had attai 
ned majority on the 30th May 1918, institu¬ 
ted Title Suit NO. 150 of 1921, subsequently 
renumbered as NO. 163 of 1922, in the Court of the 
Third Subordinate Judge at Alipore. T'ho defen¬ 
dants were Aberjan, Samiriiddin, Karim Bux, 
Aminuddin, three minor sons of Samiriiddin, 
Badruddin and a numbor of transferees inclu. 
ding l\Iohananda Nandi and Anadi. The relief 
sought was a declaration that the w'akfnamas of 
1660 and 1908 were valid and operative and 
a declaration that tho decree in Title Suit 
NO. 3G of 1912 was a nullity. On 27lh Juno 
1927, the Subordinate Judge delivered judg¬ 
ment. Ho found that suit No. 3G of 1912 was 
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a collusive suit and that the decree was fraudu¬ 
lently and colliisively obtained, and that it was 
a nullity as against Abed who was entitled to a 
declaration as to its nullity. He held that the 
decree in suit No. 190 of 1915 did not operate as- 
7’es judicata in the suit. He also held that the- 
three wakfs of 1876, 1880 and 1908 were valid and 
that the appointment of Abed to act as Mutwalli 
after Aberjan and Samiriiddin was valid. He^ 
accordingly passed a decree declaring that the 
wakfnamas of 1880 and 1908 were valid and, 
operative and created a valid wakf of the pro¬ 
perties mentioned in them, and that the decree 
obtained by Aberjan in suit No. 36 of 1912 was a. 
nullity as against the plaintiff, Abed. From this- 
decision two appeals were filed in the High Courts 
one by Mohananda Nandi and other defendant, 
transferees, and the other by Aberjan. The High 
Court agreed with the Subordinate Judge that- 
Abed was entitled to relief in respect of the de¬ 
cree in suit NO 36 of 1912 and that it was not 
binding on him. The Court, however, held* 
for the reasons specified in the judgment of the 
Chief Justice, that the appeals must be allowed 
so far as regarded the declaration that the wakfs- 
of 1680 and 1908 were valid and operative, which- 
declaration w'as set aside. 

[8] On 28th January 1927, the firm ol 
Nalinakshya Tab and Company, through Mo- 
bananda Nandi who was a partner in the finn^ 
borrowed from the plaintiff a sum of Rs. 1,80 000 
upon the security of a promissory note payable 
on demnnd and of the deposit hy way of equi- 
tnblo mortgige of the title deeds of the property- 
in suit and another property. 

[9] On 15th May 1928, Abed executed a will by 
which, infer alia^ he purported to appoint the 
present appellant Mutwalli upon his death of the 
properties made wakf hy Juman and Umar Ali. 
On 17th May 1928 Abed died. On 14th Juno 
1928, on the petition of a creditor, tho firm of 
Nalinakshya Tab and Company was adjudicated 
insolvent by order of the High Court at Cal¬ 
cutta, the estate and effects of the firm and it-s 
member being thereby vested in the Official 
Assignee. On 12th February 1929 an order was 
made in the insolvency proceedings holding the 
plaintiff to ho a secured creditor of the insolvent 
firm hy virtue of the eipiitable mortgage abovO' 
mentioned which was declared to he a valid and 
subsisting lirst mortgage of the property so charg¬ 
ed. and directing the Official Assignee to sell 
such property with liberty to the plaintiff to buy at 
such sale. On 22nd January 1931, the property in 
suit was put up for sale hy public auction by the^ 
Official Assignee and was bought by the plaintiff 
for the sum of Rs. 42,COO, and on 26tii March 
1931, the property was conveyed to the plaintiff 
by the Official Assignee. The plaintiff thereupon^ 
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sought to obtain possession of the property in 
suit but, apart from obtaining possession of yo. 
2 / 2 . Rowland Road, from a tenant who attorned, 
was prevented from doing so by respondent 2 
which claimed to be in possession of the rest 
of the properties in suit by virtue of a lease for 
25 years dated 30th July 1929, granted to it by 
the present appellant. 

[lol On 18 th July 1931, the plaintiff filed 
the present suit in the First Court of the 
Subordinate Judge, 24 Parganas Alipore, claiming 
a declaration of title to the property in suit 
and an order for possession of the properties 
in possession of the defendants. In the plaint 
his case was based on continuous, open, 
exclusive and undisturbed possession by the 
said Mohananda Nandi and his predecessors 
in interest, Badruddin and Aberjan whereby 
Mohananda Nandi had acquired an indefeasible 
title to the property in suit by adverse possession 
against the whole world. It was further alleged 
that in the year 1928 the present appellant, 
taking advantage of the unsettled state of the 
affairs of Mohananda Nandi had surreptitiously 
taken unlawful possession of the property in suit 
which was then only a vacant piece of land. The 
appeffant as the first defendant in his written 
statement denied the possession of the plaintiff 
and his predecessors-in-interest. He claimed that 
Abed had been in possession of the suit property 
as Mutwalli of the wakf for many years prior to 
the suit and that he, the appellant, had acquired 
the property on the death of Abed as Mutwalli 
appointed by his last will. 

[ 11 ] On 3l3t May 1934,^the learned Subordi- 
nate Judge gave judgment.'His relevant findings 
were that the gift by Aberjan to Badruddin on 
22nd June 1913, was not fraudulent; that the 
purchase by Mohananda Nandi from Badruddin 
was a bona fide transaction and for considera¬ 
tion; that Mohananda Nandi and his firm created 
a valid charge on the properties in suit in favour 
of the plaintiff; that the will executed by Abed 
in favour of the appellant was a genuine docu¬ 
ment; that Abed was never a Mutwalli of the 
wakf property and had no authority to appoint 
the appellant as Mutwalli after his death; that 
the wakfs created by Juman Mistry and Umar 
Ali were valid; that the decision in suit no 36 
of 1912 and 190 of 1916 did not operate as 7 'es 
judicata as to the secular character of the pro¬ 
perty; that the predecessors of the plaintiff were 
in possession of the suit property up to June 
1928, and that the suit was not barred by limi¬ 
tation, but that the plaintiff was in the position 
of a mere trespasser or wrong-doer, that his po- 
ssession was in part constructive and non-conti¬ 
nuous and was not such as to found a title by 
adverse possession. He held, however, that it had 


not been proved that Abed was ever in possession 
of the disputed property as :\rutwaili. Notwith¬ 
standing these findings he decreed the plaintiff’s 
suit on the ground that he was a purchaser for 
value without notice, which was not the case 
alleged in the plaint. 

[12] From this decision an appeal was bro¬ 
ught to the High Court at Calcutta, which dis¬ 
missed the appeal though for reasons eomewhat 
different from those which had commended them¬ 
selves to the learned Subordinate Judge. The 
leading judgment was given by Edgley J. The 
learned Judge was not prepared to hold that the 
wakf of 1908, which alone of the said wakfs aff ec¬ 
ted the property in suit, was invalid, if that 
question was open, but he held that as between 
the parties to the appeal the secular character of 
the property in suit had been established by suit 
No. 190 of 1915 the decree in which operated as 
res judicata The view he took was that in that 
suit Abed was litigating in a representative 
capacity on behalf of the wakf, and that in the 
present suit the appellant, though not validly ap. 
pointed Mutwalli by the will of Abed, was also 
litigating in a representative capacity on behalf 
of the wakf and must be deemed to be claiming 
under Abed within Explanation c to S. 11 oc the 
Code of Civil Procedure. In the view their Lord- 
ships take of this appeal it is not necessary to 
consider the question of res judicata, and they 
express no opinion upon it. bir Thomas btrang- 
raan for the plaintiff (first respondent) argued 
the appeal upon the assumption that the wakf 
of 1908 was valid, and that it was open to the 
appellant so to assert, and their Lordships will 
deal with the appeal on the same footing. On 
that basis the first question to be determined is 
whether the plaintiff proved continuous, open 
exclusive and undisturbed possession of the pro¬ 
perty in suit for 12 years and upwards before 
1928 when he was dispossessed, that being the 
relevant date under Artic'e 142 of the Limitation 
Act. If that question is answered in the affirma¬ 
tive then the further question arises whether such 
possession was adverse to the wakf. 

[13] Upon the first question the learned trial 
Judge held, as already noted, that the plaintiff 
and his predecessors-in-interest had been in 
possession of the suit property within 12 years 
prior to the commencement of the suit so as to 
prevent limitation from running, but he thought 
that the possession was in part constructive and 
had been interrupted for a short period as shown 
by certain criminal cases, to which he referred, 
and that he could not hold that the plaintiff, 
who claimed as a mere trespasser had established 
- a title under S. 23 of the Limitation Act. The 
High Court took a different view upon this 
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qupstion. 'I'hoy stated the rule to be applied in 
tliese td-nis: 

“Tlio proper tost to be applied in a case of this nature 
is wliether the predecessors of the plaintiff, for a perjod 
of 12 years or more exorcised such dominion over the 
property it suit as to justify the inference of fact that 
they were in possession of tlie whole. It was not neces¬ 
sary that they should prove athnnatively that their 
predecessors had actually he n in physical possession of 
every sijiiare inch of this land, but it should have been 
considered whether the nets of possf-ssion which had 
been proved w iuld legitimately show that the predeces¬ 
sors of the plaintiff had enjoyed dominion over this 
property in the manner in which such dominion is 
normallv exercised.’' 

Their Lordships agree that this is the correct 
test to apply and, having examined the evidence, 
oral and doemnentary, tliey agree -with the find¬ 
ing of the High Court that the plaintiff and his 
predecessors-in-intorost had been in possession 
of the suit property for more than 12 years prior 
to 1028 so as to acquire a title under S, 2S of the 
Limitation Act. It is no doubt true, as the lear- 
ned Subordinate Judge held, that the claim of 
a mere trespasser to title by adverse possession 
will be confined strictly to the property of which 
he has been in actual po.^session. But that prin¬ 
ciple hus no application in the present case. The 
plaintiff is not a mere trespasser; he himself purch¬ 
ased the property for a largo sum and Aherjan, 
upon whose possession the claim ultimately rests, 
was put into possession by an order of the Court, 
whether or not such order was rightly made. 
Apart from this, their Lordships think that the 
character of the possession established by the 
plaintiff was adequate to found title even in a 
trespasser. 'J’he view of the learned Subordinate 
Judge involves some inconsistency, since the 
possession necessary to found a title by adverse 
possession under s. 28 of the Limitation Act is 
not different in character (though it may be in 
duration) from the possession required to prevent 
limitation from running under Article 112 or 141. 

[14] The evidence as to possession by Aberjan 
from 2-3-1913, when tlie Court gave her possession 
until the gift to Badruddin, and by Badruddin 
down to 9-12-1919, when he conveyed the proixjrty 
to Anadi was not, ns the High Court noted,serio¬ 
usly challenged. It was the possession by Moha- 
nanda Nandi between December 1919, and June 
1928. which was challenged. It was. in their Lord- 
ships’ opinion, proved that on his purchase from 
Badruddin the tenants of the proi;»erty attorned 
to Mobananda Nandi; that Mohananda Nandi 
fenced the land with corrugated iron sheets, 
though the actual date of such fencing is nob 
given; that he took the fruit of the trees on the 
land; that he gave a permit for training horses 
on the land; and that he was registered as the 
owner with the Municipality. It is true that after 
1921 Abed endeavoured to interfere with the 


possession of Mohananda Nandi, and induced 
some of the tenants to attorn to him. Butprocee- 
dings were instituted against such tenants by 
Mohananda Nandi and they were ejected under 
orders of the Court. Mohananda Nandi’s action 
in taking proceedings against recalcitrant tenants 
is strong evidence of the assertion of his claim 
to possession. Reliance has been placed on behalf 
of the appellant on the criminal proceedings on 
which the learned Subordinate Judge relied. 
There were two such proceedings. On 11-10-1919, 
Badruddin filed a complaint against Abed and 
others for criminal trespass under s. 447 of the 
Indian Penal Code in respect of the suit property. 
The learned Judge dismissed the complaint on 
the ground that the nature of the trespass, if any 
such w'as committed, did not constitute a criminal 
trespass under the Penal Code. This decision is 
of no value at all for the present purpose. There 
is rather more substance in the second case. In 
1928 Mohananda Nandi filed a complaint against 
Abed and the present appellant, under S. 426 of 
the Indian Penal Code alleging that the accused 
had removed a bamboo fencing raised by the 
complainant. The Magistrate dismissed the com¬ 
plaint on the ground that the prosecution had not 
been able to prove that the land on which the 
fence was erected belonged to and was in posses¬ 
sion of the complainant. The fact that. Moha¬ 
nanda Nandi failed on this occasion to prove 
that he was in possession of a fence on the pro¬ 
perty is a small matter to weigh against the 
mass of evidence in favour of his possession. 
Their Lordships feel no hesitation in agreeing 
with the High Court that adverse possession by 
the plaintiff and-'his predecessors-in-interest has 
been proved for the requisite period. 

[15] The only question which then remains is 
whether such possession was adverse to the wakf. 
It is not disputed that in law a title by adverse 
possession can be established against wakf pro- 
iwty, but it is clear that a trustee for a charity 
entering into possession of property belonging to 
the charity cannot, whilst remaining a trustee, 
change the character of his possession, and assert 
that he is in possession as a beneficial owner. If, 
upon the death of Umar Ali, Aberjan accepted 
the position of Mutwalli of the wakf, her subse¬ 
quent possession of the wakf property would be 
as Mutwalli, and Badruddin, who claimed under 
her as a volunteer, would be in no better position. 
The question whether Aberjan ever became Mut¬ 
walli of the wakf arises therefoi'e for decision. 
Unfortunately, the written statement did not 
allege that Al^rjan became Mutwalli of the wakf. 
No issue was raised ns to this; and the question 
w'as not discussed by the trial Judge. The rele¬ 
vance of the question was, however, appreciated 
by the Judges in the High Court, who held that 
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Aberjan never accepted the position of Mutwalli. 
Their Lordships agree with this conclusion. 
There is no direct evidence that Aberjan ever 
acted as Mutwalli, but rehance is placed by the 
appellant on two documents. The first is Ex. 
Z18, an entry in the Assessment Book of the 
Corporation of Calcutta on 29-11-1911, of the 
names of Samiruddin and Aberjan as joint Mut- 
wallisof the properties 2, 2/i, 2/2, 3. and 4, Row¬ 
land Road. This would be strong evidence that 
Aberjan accepted the position of MutwaUi if it 
were shown that she was a party to the appli¬ 
cation on which the entry in the Assessment 
Book was made, or that she knew about the entry; 
but there is no evidence whatever as to this. The 
application was made by Samiruddin and there 
is nothing to show that Aberjan knew anything 
about it. The other document on which the appel¬ 
lant relies is Ex. 51, a deed of release executed 
by Karim Bux in favour of Aberjan on 4^4-1913. 
The document recites that the property of Juman 
and Umar Ali had been in heritedby Aberjan 
and Karim Bux and that Aberjan was to get the 
properties in Schedule “A” and Karim Bux the 
properties in Schedule "B”. It then recites that 
Aberjan had been managing the property in Sch¬ 
edule “B”, and that as Karim Bux had demanded 
the title deeds from Aberjan and she had handed 
them over, he granted her a release in respect 
of the properties left by Juman and Umar Ali, 
The appellant suggests that as Aberjan had been 
managing the property it must be inferred that 
she had done so in her capacity as Mutwalli; but 
as the document recites that Aberjan had a title 
as heir by inheritance, the natural inference 
is that she managed the property in that capacity, 
the existence of the wakfs not being referred to 
in the document. The conduct of Aberjan in 
filing suit NO. 36 of 1912 within a few months of 
the death of Umar Ali and in that suit challen¬ 
ging the validity of the wakfs and asserting her 
own title to the property in suit makes it very 
improbable that she accepted the position of Mut- 
walii on the death of Umar Ali. Reliance was 
also placed by the appellant on the omission of 
Aberjan to give evidence that she had not accep¬ 
ted the office of Mutwalli. Aberjan, who was 
referred to in the wakf of 1876 as the eldest of the 
three daughters of Juman and as already married, 
must have been a very old woman when this 
suit was heard, and it may be that she was incom¬ 
petent to give evidence. Be this as it may, it was 
not for the plaintiff to prove the chaTacter in 
which Aberjan took possession. He proved the 
fact of her possession by the order of the Court 
putting her into possession and, if the evidence 
rested there, the presumption would be that she 
took possession in her own right. If the appellant 
desired to prove that her possession was that of 
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a trustee and not of a beneficial owner the burden 
was upon him to prove this fact Ko doubt Aber¬ 
jan might have been a dangerous witness for the 
appellant to call, and no inference against him 
can be drawn from his omission to call her, but 
the reluctance of the defendant to call her as a 
witness did not impose an obligation on the plain¬ 
tiff to do so. She might have been a dangerous 
witness for the plaintiff also. 

[ 16 ] For these reasons their Lordships will 
humbly advise His Majesty that this appeal be 
dismissed with costs. 

S.C. Appeal dismissed. 

Solicitors for Appellant — W. W. Box & Co. 

Solicitors for Respondents — Morgan^ Price, Marley 
and Rugg, 
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(From Supreme Court of Fiji) 

4th December 1947 

Lord Uthwatt, Lord Oaksey and Sir 

John Beaumont 

Patesari Maharaj—Appellant v. The King, 

Privy Council Appeal No. 94 of 1946. 

Criminal P. C. (1898), S. 309—Fiji Criminal P. C., 
S. 308—Accused found guilty by assessors—Judge 
passing sentence without delivering judgment and 
without stating whether he agreed or not with view 
of assessors—Conviction should be quashed. 

Under S. 308, Fiji Criminal Procedure Code, the Judge 
is required to give judgment and it is for him to con¬ 
vict or acquit and in doing so he is not bound by the opi¬ 
nion of the assessors. Where at the conclusion of the 
trial the assessors have found the accused guilty and 
thereupon the Judge passes sentence without delivering 
judgment or even stating whether or not he agreed 
with the view of the assessors, the result is that the 
accused is convicted by assessors who had no power to 
convict him and sentenced by a Judge who had not 
convicted him. The provisions of S. 308 are thus com¬ 
pletely ignored and the conviction and sentence 
should be quashed. [Para 6] 

Annotation:—(*46-Com.) Criminal P. C. S.309,N. 12, 
13 and 15. 

Dingle Foot and Son. Gavin Swimonds — 

for Appellant. 

Frank Gahan—for the King. 

Sip John Beaumont.—This is an appeal, 
by special leave, against the judgment and sen¬ 
tence of the Supreme Court of Fiji D/- 18-3-1946 
whereby the appellant was found guilty of pos¬ 
session of a revolver without a licence contrary 
to S. 4 of the Arms Ordinance, 1937, and sen¬ 
tenced to nine months’ imprisonment with hard 
labour. The accused was acquitted on a charge 
of being in possession of explosives contrajry to 
the Defence (Explosives) Order, 1944. 

[2] At the conclusion of the arguments, their 
Lordships announced that they would humbly 
advise His Majesty that the appeal should be 
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allou'eri, !\iul tho conviction and sentence quash¬ 
ed, and they now state their reasons. 

The charge under the Anns Ordinance, 
lOoT, rehitoJ to the finding of a revolver in the 
hure annexed to tiie appellant's house by the 
police. The appellant, in his statement, admit¬ 
ted the finding of tho revolver in the hnre, hut 
said that ho did not know who placed it there, 
and that he knew nothing about the revolver; 
he snggestel that some enemy of his might have 
I'lanted it upon him. As no attempt was made 
to prove how the revolver came into tlie posses¬ 
sion of the accused or to sliow that he was ever 
seen in possession of it, this denial deserved, 
their Lordships think, rather more consideration 
than it received from the learned Judge in his 
charge to tho Asso.^sors. He seems to have relied 
entirely on S 37 of the Ordinance, which pro¬ 
vides, that the occupier of any house, or premi¬ 
ses m which any arms shall be found, shall be 
deemed, until the contrary is proved, to be tbo 
])OsseTHOr of such arms for tho purpose of the 
Ordinance, without considering whether there 
was evidence that the burden under that section 
had been discharged. 

^ [ll I he trial took place before a Judge of tho 
Supreme Court and two Assessors. 


[5] The material provisions of the Crimina' 
Pro^ceduro Code in force in Fiji are the following 

15G.-(1) The judgment in ovciy trial in anyCrimi 
lyil Court in the exercise of its orig nal jurisdict'or 
Bhall be pionoumred, or thesiibstan jc of such jiidgmeni 
shall bo explained, in open Court e’ther immed ately 
fitter the term nation of the trial or at s‘>me sut^seejuen! 

time of which notice shall bo gi\c*n to the parties and 
their advreates. if any; 

Piovided that the whole judgment shall be read out 

by the presid ng Judge or Magistrate if he is requested 
so to do citlier^by the prosecution pr the defence, 

157. -(1) Every such judgment shnll, except ns 
othorwHe expressly provided by this Code, be written 
ijy the presiding oflieor of the Court in English, and 
shall contain the point or points for determination, the 
dccis on thereon and tlio reasons for tho decision, and 
shall bo dated and signed by the presiding officer in open 
Court at the time of pronouncing it. 

(2) In the case of a conviction the judgment shall 
^ecify the offence of whTb. and tho section of the 
renal Code or other law und^r which, the accused per¬ 
son 13 convicted, and the punishment to which he is 
sentenced. 

248 —Every trial betore the Supreme Court in which 
the accused or one of them or the person against whom 
the crime or offence has been c>nimittcd or one of 
them 13 a n .l^’o or of native de.3ccut, or of Asiatic ori- 
gin or descent, shall he with the nid of aases^ora in lieu 
ofa jury, uiiless the presiding Judge for special reasons 
to be recorded in the minutes of tho Court thinks fit 
otherwise to order, and up m every such trial the deci¬ 
sion of the prendtng Judge with tho aid of such assessors 
on all matters arising thereupon which in the case of 
a trial by jury would be loft to the decision of tho 
jurors shall liuve the same force and effect as tho finding 
or verdict of a jury thcreojt ® 

308.—(U When, in a case tried with assesso rs. the 
case on both sides is closed, the Judge may sum up tho 


evidence for the prosecution and the defence, and shall 
then require each of the assessors ti state his opinion 
orally, and j^hall record such opinion. 

(2) The Judge shall then give judgment, but in doing 
so shall not be bound to conform to the opinions of the 
assessors. 

(3) If the accused person is convicted, the Judge 
shall pass scntonco oii him accord'hg to law. 

[G] It is plain that, under these provisiona, 
the Judge is required to give judgment, and it^ 
is for him to convict or acquit and, in so doing,' 
he is not bound by the opinion of the Assessors. 
At the present trial the learned Judge summed 
up the case to the Assessors, and there is on the 
record a short note of his summing up. He ap¬ 
pears to have treated the Assessors as a jury and 
to have left to them the decision on all ques¬ 
tions of fact. At the conclusion of the trial, the 
Assessors both found the accused guilty of the 
offence under S. 4 of the Arms Ordinance, and 
thereupon the learned Judge passed sentence' 
without delivering any judgment or even stating! 
whether or not he ngreed with the view of the' 
Assessors. The provisions of the Code above re -1 
ferred to were completely ignored, and, in the^ 
result, the appellant was convicted by Assessors' 
who had no power to convict him, and sentenced 
by a Judge who had not convicted him. In the 
circumstances their Lordships could only advise 

His Majesty that the conviction and sentence be 
quashed. 

Sentence quashed. 

Solicitors for Appellant—Barrow Rogers <£ Nevill. 

Solicitors for The King— 
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(Fro7n Bombay) 

13th January 1948 

Lord Uthwatt, Lord du Parcq, Lord 
Oaksey AND Sir John Beaumont 

Gokulcha^id Dwarkadas Morarka — Ap¬ 
pellant V, The King. 

Privy Council Appeal NO. 99 of 1946, 

(a) Cotton Cloth and Yarn (Control) Order (1943), 
Cl. 23 —Facts in respect of which sanction was 
given should either be referred to on face of sanc¬ 
tion or it must be proved by exiraneoua evidence 
that they were placed before sanctioning authority 
—Sanction not doing this is invalid and defect 
cannot be cured under S. 537, Criminal P. C.— 
Criminal P. C. (1898), S. 537. 

A sanction which simply names tho person to be 
prosecuted and specifies tho provision of the Order 
which hens alhgcd to have contravened is not a 
sufficient comphanco with Cl. 23. In order to comply 
with the provisions of Cl, 23, it must be proved that 
the sanction was given in respect of the facta constitu* 
ting ihe olTcnce charged. It is plainly desirable that the 
fact should be referred to on the face of the sanction, 
but this i-; not essential ainco Cl. 2Sdoes not require the 
sanct'on to be in any particular form, nor even to be 
in writing. But if the facta consituttlng the ofienoe 
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charged are not shown on the face of the sanction, 
the prosecution must prove by extraneous evidence 
that those facts were placed before the sanctioning 
author'ty. The sanction to prosecute is an important 
matter; it constitutes a condit-on precedent to the 
institution of the prosecution and the Government have 
an absolute discretion to grant or withhold their sanc¬ 
tion. They are not concerned merely to see that the 
evidence discloses a prima facie case agamst tho 
person sought to be prosecuted. They can refuse sanc¬ 
tion on any ground which commends itself to them, for 
example, that on pohtical or economic grounds they 
regari a prosecution as inexpedient. Where facts are 
not referred to on the face of the sanction noi* is it 
proved by extraneous evidence that they were placed 
before the sanctioning authority, the sanction is inva¬ 
lid. and the trial Court would not be a Court of 
competent jurisdiction. This being so the defect cannot 
be cured under S. 537, Criminal P. 0., as a defect in 
the jurisdiction of the Court can never be cured under 
S. 537. [Paras 9 & 12J 

(b) Cotton Cloth and Yarn (Control) Order (1943), 
Cl. 23 — Charge need not follow exact terms of 
sanction. 

The giving of sanction confers jurisdiction on the 
Court to try the case and the Judge or Magistrate 
having ijurisdiciion must try the case in the ordinary 
■way under the Code of Criminal Procedure. The charge 
need not follow the exact terms of the sanction 
th 'Ugh it must not relate to an offence essentially 
difierent from that to which the sanction relates. 

[Para 10] 

(c) Criminal P. C. (1898), Ss. 195 to 199 and 230— 
Sanctions would be given in respect of facts con¬ 
stituting offence. 

(Obiter )—The words “ unless sanction has been 
already obtained for a prosecution on the same facts as 
■those on which tho new or altered charge is founded ” 
in S. 230 indicate that the legislature contemplated 
that sanctions under the Code would be given in 
xespect of the facts constituting the oSence charged. 

[Para 11] 

Sir Valentine Holmes, E, B, Ghasvala and H. J. 
•Umrigar —for Appellant. 

J. Megaw —for the Crown* 

Sir John Beaumont. —This is an appeal by 
■special leave from the judgment and order of 
the High Court of Judicature at Bombay dated 
5th September 1916 setting aside the acquittal of 
the appellant of an offence under Cl. 18 (2), 
Cotton Cloth and Yarn (Control) Order, 1943, 
by the judgment and order of the City Magis¬ 
trate of Sholapur and sentencing the appellant 
to undergo rigorous imprisonment for one month 
^and to pay a fine of Ks. 1550. 

[ 2 ] The facts giving rise to the prosecution of 
the appellant were stated in a written report 
made by Mr. Mulik, Sub-Inspector of Police 
Pood Control Sholapur to the Sub-Inspector of 
Police, Sholapur, on 24th January 1946 The re¬ 
port which is Ex. 1 *'l’* was in the following 
'terms : 

“I, Riighunath Santaji Mulik, Sub-Inspector of 
Police, Food Control, Sholapur give in writing as 
follows : 

Having got information that there were cloth with- 
<^ut ‘’Textile*’ mark and grain hoarded in the bungalow 


situate at Mofcibag belonging to the Old Mill at Shola¬ 
pur. Mr. Yasin Ansar Bhai, the Inspector of Police 
t-tok search of the said bungalow on the date 4th 
August 1944; but as it drew dark, the search of the 
outhouse pertaining to the said bungalow remained to 
be taken. Therefore, the rooms of the said out¬ 
house were sealed. On the 5th August 1944, the 
Inspector of Police ordered me to take search of the 
said outhouse. In pursuance thereof I took search of 
the said outhouse. In the same, Dhoti pairs 19G 
(measuring) 1903 l/4yard.s with a name in the borders; 
Dhoti pairs 426 (measuring) 3604 1/4 yards with no 
name in the borders; Patals (Sarees) 25 (measuring) 
125 yards; and muslin pieces 3 (measuring) 60 yards 
in all. 5892 yards of cloth without “Textile" mark 
were found. All that has been seized after making a 
Panchanaina. 

Mr. Gokulchand Dwarkadas Morarka is the agent of 
the Sholapur Old Mill. Whenever he comes to Sholapur 
he puts up in the bungalow situated at Motibag. Mr. 
Gokulchand Dwarkadas has purchased from the said 
mill by oral order the aforesaid cloth between the dates 
2nd December 1942 and 15th March 1943 for his 
own use; and all that cloth has been taken and kept in 
the said bungalow on the date, 2nd August 1943. 

As Mr. Gokulchand Dwarkadas Morarka has been 
staying at Malad, I went to Malad and took search of 
his house. Whatever clothes of daily wear were found 
in the same, were sufficient (for use) to him and the 
members of his family. Accordingly, a Panchanama of 
the clothes in his house was made. 

As Mr. Gokulchand Dwarkadas Morarka has kept 
with him cloth in excess of what was necessary, 1 have 
a complaint against him on behalt of the Government 
according to Cl, 18 (2), Cotton Cloth and Yarn (Control) 
Order (ofi 1943." 

% 

[3] For the purposes of the present appeal, it 
will be assumed that the facts stated in that re¬ 
port were proved and constituted an offence 
under cl. 18 (2), Cotton Cloth and Yarn (Control) 
Order, 1943. 

[4] Section 23 of that Order as amended 
provides that : 

‘‘No prosecution for the contravention of any of the 
provisions of this Order shall be instituted without the 
previous sanction of the Provincial Government (or of 
such officer of the Provincial Government not below 
the rank of District Magistrate as the Provincial Gov¬ 
ernment may by general or special order in writing 
authorise in this behalf)." 

[ 5 ] On 6th January 1945, sanction to the pro¬ 
secution of the appellant was given by Order of 
the Government of Bombay in the following terms: 

SANCTION TO PROSECUTE. 

(Signed) H. N. G. 

Cotton Cloth and Yarn (Control) 
Order, 1943. 

Contravention of the Provisions 

Prosecutions for — 

Government of Bombay. 

Finance Department (Supply) 

Resolution No. 518. 

Bombay Castle, 5th January 1945. 

Endorsement from the District Magistrate, Sholapur, 
No. XlX/4500, dated 8th November 1944. 

Resolution :—Government is pleased to accord sanc¬ 
tion under Cl. 23, Cotton Cloth and Yarn (Control) 
Order, 1943, to the prosecution of Mr. Gokulchand 
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Dwarkada?; Morarka for breach of the provisions of 
ci. ly of the said Order. 

Bj Order of the Governor of Bombay, 

(Signed) 

Deputy Secretary to Government, Bombay. 
To. 

The District Magistrate, Sholapur. 

[6j It will be observed that this sanction, 
which is Ex, I on the record, specifies the appel- 
lant as the person to be prosecuted and the 
clause of the Order which he is alleged to have 
contravened, but does not specify the acts of the 
appellant alleged to constitute such contraven¬ 
tion, The question which arises for decision on 
this appeal is whether this sanction, read with 
the evidence adduced at the trial, constituted a 
due compliance with the provisions of Cl. 23 of 
the said Order. 

[7] The trial Magistrate held that the sanction 
was suhicient. but acquitted the accused on merits 
of the case. On appeal by the Government of 
Bombay against this acquittal the High Court 
convicted the appellant as already stated. 

[8] Upon the question as to the sufficiency of 

the sanction the High Court noticed two previous 
decisions of such Court, Criminal Appeal Nos. 535 
of I9i5 and 518 of 194G, by which it had been 
held that the burden of proving that the requi¬ 
site sanction had been obtained rested on the 
prosecution, and that such burden involved 
^roof that the sanctioning authority had given 
the sanction in reference to the facts on which 
the proposed prosecution was to be based, facts 
which might appear on the face of the sanction, 
or might be proved by extraneous evidence. The 
Court accepted this view of the law, but held 
that in the case of the appellant it had been 
proved that the facts on which the prosecution 
was proposed to be based had been before the 
sanctioning authority when the sanction was 
given. The view of the Court upon this question 
appears from the following passage in the judg¬ 
ment of the Court ; ' ^ 

'‘A Sub-Inapector who attached Iho cloth has sworn 
that on 8-9-1944 he submitted a report to the District 
buperinteudent of Police asking for sanction to prose¬ 
cute the accused under cl. 18 (2) of the Cotton Cloth and 
/am (Control) Order, 1943. Suhsecjuontly the matter 
was forwarded to the District Magistrate and the Reso¬ 
lution granting sanction itself refers to the endorse¬ 
ment of the District Mogistrato.Sholapur No. XlX/4500 
dated 8-11-1944 : It is true that in his cross-examina¬ 
tion the Sub Inspector admitted that ho had not got a 
copy of tbo aforesaid endorsement made by the District 
Magistrate, but his evidence would show that the said 
endorsement was made in reference to the report which 
the bub-In.^pector had forwarded to the District Super¬ 
intendent of Police as already stated.” 

This view of the facts is not supported by the 
evidence on record. There is no evidence to show 
that the report of the Sub-Inspector to the Dis¬ 
trict Superintendent of Police, which was not 
put in evidence, was forwarded to the District 


Slagistrate, nor is there any evidence as to the- 
contents of the endorsement of the District 
Magistrate referred to in the sanction, which 
endorsement also was not put in evidence. The 
prosecution was in a position either to produce- 
or to account for the absence of the report made- 
to the District Superintendent of Police and the 
endorsement of the District Magistrate referred 
to in the sanction, and to call any necessary oral 
evidence to supplement the documents and show 
what were the facts on which the sanction was- 
given. Their Lordships see no justification for 
drawing inferences in favour of the prosecution 
upon matters on which they withheld evidence 
under their control. Under s. 114 , Evidence Act, 
illust. (g) the normal presumption is that evi. 
deuce which could be and is not produced would, 
if produced, be unfavourable to the person wha 
withholds it. 

[ 9 ] Upon this state of the evidence, the res¬ 
pondent has argued that the view which has 
prevailed in the High Court of Bombay is wrong 
and that a sanction which names the person to- 
be prosecuted and specifies the provision of the 
order which he is alleged to have contravened 
is a sufficient compliance with cl. 23 of the said 
Order. In their Lordships* view, in order ta 
comply with the provisions of cl. 23, it must he 
proved that the sanction was given in respect of 
the facts constituting the offence charged. It is 
plainly desirable that the facts should be referred 
to on the face of the sanction, but this is not 
essential, since cl. 23 does not require the sanc¬ 
tion to be in any particular form, nor even to be 
in writing. But if the facts constituting the 
offence charged are not shown on the face of the 
sanction, the prosecution must prove by extrane¬ 
ous evidence that those facts were placed before 
the sanctioning authority. The sanction to pro¬ 
secute is an important matter; it constitutes a 
condition precedent to the institution of the 
prosecution and tlie Government have an abso¬ 
lute discretion to grant or withhold their sanc¬ 
tion. They are not, as the High Court seem to 
have thought, concerned merely to see that the 
evidence discloses a prima facie case against the 
person sought to be prosecuted. They can refuse 
sanction on any ground which commends itself 
to them, for example, that on political or econo- 
mic grounds they regard a prosecution as in¬ 
expedient. Looked at as a matter of substance 
it is plain that the Government cannot ade-' 
quately discharge the obligation of deciding whe¬ 
ther to give or withhold a sanction without a 
knowledge of the facts of the case. Nor, in their 
Lordshii^* view, is a sanction given without 
reference to the facts constituting the offence a 
compliance with the actual terms of ol. S8. 
Under that clause sanction has to be given to a 
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prosecution for the contravention of any of the 
provisions of the Order. A person could not be 
charged merely -with the breach of a particular 
provision of the Order; be must be charged with 
the commission of certain acts which constitute 
a breach, and it is to that prosecution—that is, 
for having done acts which constitute a breach 
of the Order—that the sanction is required. In 
the present case there is nothing on the face of 
the sanction, and no extraneous evidence, to 
show that the sanctioning authority knew the 
facts alleged to constitute a breach of the Order, 
and the sanction is invalid. 

[10] Mr. Megaw for the respondent has sug¬ 
gested that this view of the law would involve 
in every case that the Court would be bound to 
see that the case proved corresponded exactly 
with the case for which sanction had been given. 
But this is not so. The giving of sanction con¬ 
fers jurisdiction on the Court to try the case and 
the Judge or Magistrate having jurisdiction must 
try the case in the ordinary way under the Code 
of Criminal Procedure. The charge need not 
(follow the exact terms of the sanction, though 
lit must not relate to an offence essentially dif- 
(ferent from that to which the sanction relates. 

[11] Their Lordships were referred to certain 
decisions upon the group of sections in the Code 
of Criminal Procedure, 195 to 199; relating to 
sanctions. These eases do not appear to lay down 
any principle inconsistent with the views ex¬ 
pressed above, and as the sections of the Code 
are expressed in language different from that 
used in cl. 23 of the Cotton Cloth and Yarn 
(Control) Order, 1943, and are directed to differ¬ 
ent objects, no useful purpose would be served 
by an examination of the cases. It may be 
observed that S. 230 of the Code provides that if 
the offence stated in a new or altered charge is 
one for the prosecution of which previous sanc¬ 
tion is necessary the case shall not be proceeded 
with until such sanction is obtained “unless 
sanction has been already obtained for a prose¬ 
cution on the same facts as those on which the 
new or altered charge is founded.'* The latter 
words indicate that the legislature contemplated 
that sanctions under the Code would be given in 
respect of the facts constituting the offence 
charged. 

[ 12 ] It was argued by Mr. Megaw, though not 
' very strenuously, that even if the sanction was 

defective the defect could be cured under the 
provisions of S. 537, Criminal P. C., which pro¬ 
vides, so far as material, that no finding, sen¬ 
tence or order passed by a Court of competent 
jurisdiction shall be altered or reversed on 
aceoant of any error, omission or irregularity in 
any proceedings before or during the trial, unless 
such error, omission or irregularity has, in fact, 


occasioned a failure of justice. It was not dis¬ 
puted that if the sanction was invalid the trial 
Court was not a Court of competent jurisdic¬ 
tion, but Mr. Megaw contends that there was in 
this case a sanction, and that the failure of the 
Crown to prove the facts on which the sanction 
was granted amounted to no more than an 
irregularity. Their Lordships are unable to 
accept this view. For the reasons above expressed 
the sanction given was not such a sanction as 
was required by cl. 23 of the Cotton Cloth and 
Yarn (Control) Order 1943 and was, therefore, 
not a valid sanction. A defect in the jurisdiction 
of the Court can never be cured under s. 537 . 

[13] For these reasons their Lordships will 
humbly advise His Majesty that this appeal be 
allowed, that the Order of the High Court of 
Judicature at Bombay dated 5-9-1946 be set aside 
and the Order dated 21-8-1945 of the City Magis¬ 
trate of Sholapur acquitting the accused and 
ordering the property before the Court to be 
returned to the person concerned from whom it 
was attached, be restored. 

D-S. Appeal allowed. 

Solicitors for Appellant—T. L. Wilson d Co. 

Solicitors for the Crown — Solicitor, Hxgh Commis'- 
sioner for India. 

[G N.24.] 
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(From United Provinces of Agra and Oudh) 

13th January 1948 

Lord Macmillan, Sir Madhavan Nair 
AND Sir John Beaumont 
Hardat Ram and others—Appellajits v. 
Paras Nath and others — Respondents, 

Privy Council Appeal No. 47 of 1946. 

U. P. Debt Redemption Act (13 of 1940), Ss. 17 (1) 
(a) and 19—Application by members of joint Hindu 
family under S. 4, U. P. Encumbered Estates 
Act-Each member is to be treated as agriculturist 
individually with respect to his share of the family' 
lands for purposes of Ss. 17 (1) (a) and 19. 

There is nothing in the U, P. Debt Redemption Act 
to warrant the view that the provision referred to in 
S. 3, Cl. (e) (i) of the Act relates only to the separate 
property of each individual member of the family, and 
not to his share of the joint family property, [Para 17] 

Though it cannot be predicated that a member of an 
undivided Hindu family under the Mitakshara Law has 
a definite share in the family property till partition, it 
cannot be disputed that be has a joint coparcenary inte¬ 
rest in the ancestral property along with the other 
coparceners. Thus, he is a proprietor when that ancestral 
property comprises ‘land’ as defined in S. 2 (8) of the 
Act of 1940. [Para 18] 

The underlying intention of S, 17 of the Act of 1940 
is to afford personal protection to individual members 
of the joint family to the extent provided for in that 
section. When members of a joint Hindu family who 
are agriculturists against whom decrees have been passed, 
apply under S. 4, U. P. Encumbered Estates Act, for 
relief under the Act, the family is not to be treated as 
a single unit, i. e. as one ‘agriculturist’ only for the- 
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jrirpo?r^ of S??. 17 (1) fa) and 10 of V. ?. Debt Rodemp- 
iion Act f'f 1040, but each member is to be treated 
iudivid lallv as an ‘aL'riculturist’ witli respc-ct to liis 
"bare of ibe family lands for (ho purpose of thoso 

’ [Taras 3 and 18] 

(’'I ‘{s rrfi'rretl'.’ 

1 . (’42) 1042 R. D. 2!):), T.ansi Dhar v. liaxsbmi Narain. 

2. (‘0■^G7) 11 M. I, A. To: 1 Sulbcr GoT: 2 Sar 218 
(T. C.), A))povier v. Rima Rubaa Aiyan. 

-V. Jr) 2 di?ii; —for Appellants. 

A. (/. P. PnV.an — iox Respondents. 

Sir Madhavan Nair.—This is an appeal by 
special leave from an order of the Roard of Reve¬ 
nue, Unit' d Provinces of Afira and Oiidh, dated 
19-1-1943, which atlirmed an orderdated 30-9-1042, 
l)as3ed iiy an Assistant Collpctor, Goialihpnr 
District, under the United Provinces Encum¬ 
bered Estates Act, 1934, in the course of G:iiecu- 
tion proceedings for the liquidation of debts under 
tfjo Act. 

[2] The question which the Board has to decide 
in this appeal may be stated as follows: — 

[ 3 ] ^Vben members of a joint Hindu family 
fwho are Hgricultiu'ists against whom decrees have 
jbeen passed, apidy under S. 4, United Provinces 
I Encumbered Estates Act. 1034 (horeinaftor called 
the Act of 1934), for relief under the Act, is the 
family to be treated ns a singhi unit, i e. as one 
l"agricultiirist’' only, for the purposes of S3, 17 
(l) (a) and 19. United Provinces Debt Redemp¬ 
tion Act (hereinafter called the Act of 1940), or 
is each member to be treated individually ns an 
“agriculturist” with respect to his share of the 
family lands, for the purposes of those sections? 

[4l It will be convenient before considering 
the facts to notice the various relevant sections 
of the two Acts, in so fur ns they are material 
to this appeal. 

[ 5 ] The Act of 1934 was passed in order to 
protect the estates of indebted “landlords” from 
sale, a “landlord” being dc6ned (s. 2 (g) of the 
Act) as a properietor of a mahal or of a share or 
interest in a mahal.provided that no per¬ 

son shall bo deemed to be a landlord if his laud 
is assessed to less than a local rate of one rupee 
under s. 109 District Boards Act, 1922. The Act 
contains the following, amongst other, provisions. 

“Section 2 (d) ‘land’ me.\ns a share of or interest in a 
iTiahal in the United Provinces, but does notiiicludetbe 
intere^tof a mortgagee or tbekadar or an assignment of 
land revenue unless it is transferable and perpetual; 

(e) ‘Tioteoted Land’ means land to which the provi¬ 
sions of (inter alia) Part I[ of the Unitt-d Provinces 
EslalcsAct, 1920, apply and ‘Unprotected Land’ means 
land to which these provisions do not appR’;” 

Section 4 “ . . , . Any landlord who is subject to or 
whose imimovable property or any part thereof is en¬ 
cumbered with private debts, may make an application 
in writing to the Collector of the district in which his 
land or any portion of his land is siiuuted stating the 
amount of such private debts and also of his publicdcbts 
both decreed and undecreed and requesting that the pro¬ 
visions of the Act be applied to him; ...... 


A. LR. 

Provided also that no application by a member of tk 
joint Hindu family shall be entertained unless— 

(n) all the members of such family join and the fact 
is stated in the application; or 

(b) the applicant makes in the application an express 
declar.ation of his intention of scp»raling from the joint 
family and s'ates the names and addresses of the re¬ 
maining members of the family and the share which 
the applicant would be entitled to get on partition ot 

the family property—. 

Section 40 (1) ‘if the debts of a landlord are tbedebts 
due from bis deceased nncestor which are legally reco¬ 
verable only from certain property in the possession of 
tlie landlord, only such property and no other property 
belonging to the landlord shall be dealt with unler tbo 
provisions of this Act; and all references to the property 
of the landlord in the various sections of this Act shall 
be deemed to be references only to such properly and to 
no other.” 

The Act of 1940 wag enacted to provide for 
further relief from indebtednegg to agriculturista, 
!iu “agriculturi-'t” being defined (s. 2 (3) of the 
Act) ' ‘ag a proprietor of a mahal or of a share in 

or portion of a mahal or a tenant.” It 

contains the following amongst other provisions: 

S-'c'ion *2 (8) ; “Land” means “land in a mahal in 
the United Provinces . . . 

(10) “Local rate” mrans the rate payable by, or re¬ 
coverable from, a propriet >r under the provisions of the 
United Provinces Local Kates Act, 1914, 

y. 3 (d): A joint proprietor or a joint tenant shall be 
deemed to be the proprietor or tenant of so much of the 
joint property or jDint tenancy, not being the properly 
or tenancy as the cneo may be, of a joint Hindu family, 
ns appertains 10 his share; 

(oj Where the aggregate of the rent and ten times 
the local rate, if any, pajable by a joint Hindu family- 
(i) does not exc od one thousand rupees, such family 
and every member of it shall be deemed to be an agri¬ 
culturist; (ii) exceeds one tbouaud rupees, a member of 
such family shall be deemed to be an agriculturl<t only 
if the aggregate of the rent and ten times the local rate 
payable in respect of bis share and the shares of his 
male lineal ascendants and descendants in the joint 
family property does not exceed one thousand rupees; 

••••«• •• 

Section 16 deals with the execution o( decrees 

against land and S. 17 (l) enacts ag follows: — 

17 (1) Notwithstanding anything contained in S. 16 
or in any other la(v for the time being in force— 

(a) The land of an agriculturist, the local rate paya¬ 
ble by whom or recoverable from whom does not exo^ 
twenty five rupees per annum, shall mt be solder 
otherwise transferred in execution of a decree to which 
this Act applies, nor shall a final decree for foreclosuie 
bo passed in roi^peot of such land, and 

(b) In tbo caj^e of any other agriouHurist—(i) only 
so much o( his land may bo sold or oth-rwise trans¬ 
ferred in execution of a decree to which this Act ap¬ 
plies; or (ii) a final decree for foreclosure may bepass^ 
in respect of only so much of his land as would after 
sucl) sale or transfer or foreclosure leave with him and 
tbo local rate payable in respect of which would bo at 

least rupees twenty-five per annum : • • • 

* ^ 

Section 19 : The land of an agriculturist which by 
the provisions of cIs. (a) and (b), of sub-s. (1), of S. 17, 
would he protected fiom sale in execution of a decree 
to which this Act appli^^s i-haU in proceedings under 
the United Provinces Kneumered Estates Act, 1934, bd 
deemed to be “protected land” as defined in that Aot. 
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[6] The facts of the case may be now briefly 

stated:—Appellant 7. along with the predeces- 

sor-in-title of the other appellants had obtained 

two money decrees, one. foe Rs. 20,759-10-4 in 1933 , 

and another, tor Rs. 637, in 1934, against the 

first three respondents, sons of one Sarju Prasad 

deceased, hereinafter called the respondents, who 

are members of a joint Hindu family. The 

fourth respondent is the minor son of respon- 

dent 7, and has no separate interest in the lands 
in the suit. 

[7] Before the above decrees had been execut¬ 
ed the Act of 1934 came into force. On 10-3-1936, 
the respondents applied for reliefs under S. 4 
of the Act of 1934, stating that they were assessed 
to a local rate of Rs. 74-8-6. that they were "land¬ 
lords” within the meaning of the Act, that they 
were members of a joint Hindu family, and that 
all had joined in the application. In schedules 
A and B, attached to the application, details 
were given of the applicants’ debts, and of their 
property. In schedule B, the revenue due on 
the property was shown as Rs. 755 8-0. Their 
Lordships were informed that one-tenth of the 
amount would be the “local rate” pavable by 
fcbe family in respect of the property. The Col- 
lector to whom the application had bee'n made for- 
w’arded it to the “Special Judge” as required by 

^ making enquiries, the 

Special Judge” passed revised decrees on 29 - 1 - 
1938, cutting down the sums due to the appel- 
lants under the original decrees, to Rs. 17,314-6-0, 
and Rs 633-12-4 together with interest and cost 
and entered them in ihe ranking list prepar¬ 
ed under s. 16 of the Act, for Rs. 561-0-0 and 
Es. 17,816-0-0. These decrees were then sent 
to the Collector for execution as provided for 
under the Act, and were transferred by him 

to the Assistant Collector in charge of the sub¬ 
division. 

[8] Chapter V of the Act of 1934 deals with 
the execution of the revised decrees'by the Col. 
lector and the liquidation of debts. Shortly stated, 
the liquidation is carried out by discharging the 
debt out of property other than proprietary 
rights in land and out of what is defined in the 
Act as “uoprotceted land.” “Protected land” is 
not liable to be sold in the execution of a decree. 
Taking the view that the protection afforded 
to debtors was too restricted, the Government 
passed the Act of 1910. As pending the passage 
of this Act, all liquidation proceedings had been 
stayed by the Government, the respondents were 
able to apply for relief under this Act also. 

[9] On 1-6-1941, the Act of 1940 came into force. 
On 15-111941, the respondents made an applica¬ 
tion for the land of which they were proprietors to 
be declared “protected land” under the Act of 1934, 
by reason of s. 19 of the Act of 1940 and s. 17 


(l) (a) of that Act. They claimed that, since the 
total local rate payable in respect of their pro¬ 
prietary rights in land amounted to Rs. 72-4-5 
each of them is entitled to separate protection in 
respect of property assessed to a local rate not 

exceeding Rs. 25, and hence the whole land is 
protected.” 

[10] The creditors objocted to the petition 
mainly on the ground that: 

‘‘the appIiemtB have no to have tbe property being 
declared as protected land separately, beciu?e they are 
the members of a joint Hindu family governed by tbe 
Rlitaksbara Law. Tbe application bus beerrfiled on tbe 
basis of the E.E. Act and as meaibeis of a joint family 
and proceedings in respect of tbe property are being 
taken as the property being ancestral and"^ a joint fa¬ 
mily property” (paragraph 3 of the creditors’ objection.) 

[11] The application came before the Assis¬ 
tant Collector, who was the sub-divisional officer. 

On 30-8-1942, he passed the following order : 
“There are three debtor applicants and the local rate 
payable in respect of their property is Rs 72-4 5. This 
divided into three give a local nte of Rs. 24-1-6 per 
share. Therefore tbe whole property is protected.” 

[12] On appeal to the Board of Revenue 
imder s. 45 of the Act. Mr. W. C. Bible, junior 
member of the Board, passed the following or¬ 
der on 19-1-1943 : 

"Coim^’el argues that tbe applicant-debtors are members 
of a joint Hindu family. Thus, tbe family should be 
treated as one agriculturist only under S. 2 (3), U. P. 
Debt Redemption Act. 1940. But the B ^ard have point¬ 
ed out in 1942 R. D. 253J and a series of subsequent 
rulings, that tbe protection afforded by S. 17 is personal 
to the agriculturist. Since each of the applicant dtbmrs 
has an interest in the proprietary rights in laud report¬ 
ed as theirs, each is an ‘agriculturist’ as defined in 
S. 2 (3), U. P. Debt Redemption Act, 1940, for each 
IS a proprietor. Therefore each is entitled to separate 
protection as held by the S. D. 0.”. 

[13] In fai3 order dismissing the appellants’ 
application for leave to appeal to His Majesty 
in Council, Mr, Bible elaborated further the 

reasoning given in his order dismissing the 
appeal. 

[14] By force of Ss. 17 (l) (a) and 19 of the 
Act of 1940, protection from sale is given in pro¬ 
ceeding under the Act of 1934, to the land of an 

agriculturist” the local rate payable by whom 
or recoverable from whom does not exceed 
twenty-five rupees per annum; such land being 
deemed to be” protected land” as defined in the 
Act of 1934. The question in dispute between the 
parties to this appeal is whether for the pur¬ 
poses of the protection thus given, the members 
of a joint Hindu family should be treated as a 
single unit, for if so treated.tbey will not be entitl¬ 
ed to protection in this case as will be shown pre¬ 
sently, they being entitled to “protection” only if 
they are treated separately as individual members 
of the family. The question is of considerable im¬ 
portance and arises for the first time for deci¬ 
sion. The rulings of the Revenue Board men- 
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tionod in tbe order passed by Mr. Dible are not 
avaiUble for reterence. Their Lordships have to 
decide the question solely by construing the 
two Acts. 

[ 15 ] The application for reliefs was made 
under S. 4 of the Act of 1934. That section states 
that no application by a member of a joint Hindu 
family should be entertained unless all the mem. 
hers of the family joined {except in tbe case of a 
member intending to separate for which special 
provision is made) and the fact that they have so 
joined was stated in the application. The law 
is well settled that : 

“aocordini^' to tbe true notion of an undivided fnraily 
in Hindu law, no individual meniber of that family, 
whilst it remains undivided, can predicate of the joint 
and undivided proijcrty, that he, that particular mem¬ 
ber has a certain dclinite share” {ice 11 M. I. A. 75,*^ 
at p. 89). 

This being the accepted law, ]\Ir. Jopling, the 
learned counsel for the appellants, argued that 
there is no “agriculturist” in the present case of 
whom it can be said that the local rate payable 
by him or recoverable from him does not exceed 
Rs. 25, which is the essential condition required 
for the operation of S. 17 (l) (a) of the Act of 
1940. The learned counsel contended that since 
no member of a joint Hindu family can claim 
that he is the owner of a dehnite share of the 
family property so long as it remains undivided, 
the joint family treated as a single unit is the 
"agriculturist” contemplated by tbe Act of 1940; 
and that even conceding for tbe sake of argu¬ 
ment that an individual member of the joint 
family can be so treated, it cannot be said of 
him in this case that the local rate payable by 
him or rccovernble from him does not exceed 
Rs. 25. In support of the latter part of the conten¬ 
tion it was pointed out that the local rate pay¬ 
able under the United Provinces Local Rates 
Act is payable by the joint Hindu family and 
no “definite calculable share of the said rate is 
payable by any individual member of the fam¬ 
ily”. Reference was also made to S. 49 (l) of the 
Act of 1931 to show that the landlord and deb- 
tor for the purposes of that section can only be 
tbe joint blindu family. From these considera¬ 
tions—so ran the main argument—it would 
follow that the joint Hindu family which makes 
the application under S. 4 of the Act of 1934 
should bo treated as a single unit and that the 
joint family is the “agriculturist” for the pur¬ 
poses of S3. 17 (1) (a) and 19 of the Act of 1940. 
The result, if this argument is accepted, is that 
the respondents will not be able to save their 
family property from being proceeded against 
in licjuidation proceedings, as the local rate pay¬ 
able by the joint family exceeds rs. 25 and S. 17 
( 1 ) (a) of the Act of 1940 becomes at once inappli¬ 
cable. 


[16] The argument outlined above is persu. 
asive, but their Lordships after considering it 
are unable to accept it, as they will show pre¬ 
sently, for the chief reason, that one of the pro¬ 
visions of S. 3 of the Act of 1940 which has to be 
considered along with the Act of 1934 strongly 
supports the contention urged by the respond¬ 
ents. viz., that the relief given to them, i. e., the 
debtors, under tbe Acts is personal, and so they 
should be treated each separately and not as a 
joint Hindu family forming a single unit. After 
stating in clause (d), that “a joint proprietor or 
a joint tenant shall be deemed to be the proprie¬ 
tor or tenant of so much of tbe joint property or 
joint tenancy, not being the property or tenancy, 
as tbe case may be, of a joint Hindu family, as 
appertains to his share”, the section states in 
clause (e) (i) that in tbe case of a joint Hindu 
family, if the total amount of rent and ten times 
the local rate, if any, payable by the family does 
not exceed one thousand rupees then such family 
and every member of it shall be deemed to be 
an “agriculturist”. It was admitted in the course 
of the argument that the joint Hindu family 
of which the respondents are members would 
fall within cl. (e) (i) of S. 3 of the Act o( 1940. 
If so, there cannot be any doubt that according 
to this provision every member of the joint 
Hindu family of the respondents, i.e., each one 
of the respondents, should be deemed to be an 
“agriculturist”. Section 17 (l) (a) of the Act of 
1940 says that : 

“The land 0 ! an ‘agriculturist’ the local rate payable 
by whom or recoverable from whom does not exceed' 
twenty-five rupees per annum shall not be sold or other¬ 
wise transferred in execution of a decree to which this 
Act applies”, 

and S. 19 of the Act says that such land to 
which the Act applies shall in proceedings under 
the Act of 1934 be deemed to be "protected land” 
as defined in that Act. It follows, therefore, that 
if each of the respondents can be treated as enti- 
tied to pay a local rate of Rs. 24-1-6 per annum, 
in this, case, i.e., a sum not exceeding rupees 
twenty-five per annum, the local rate payable by 
tbe family being rupees seventy-two and odd, 
then each will be entitled to claim protection for 
his share of the family land in execution proceed¬ 
ings under the Act of 1934 by force of S3.17 (l) (a) 
and 19 of the Act of 1940. 

[173 Two objections, one of which has already 
been stated, were urged by Mr. Jopling against 
the above process of reasoning. The learned coun¬ 
sel urged (1) that the provision referred to in 8.3, 
clause (e) (i), relates only to the separate property 
of each individual member of the family, and 
not to his share of the joint family property, and 
( 2 ) that, as it is the joint Hindu family that pays 
the local rate, no fractional share of it can be- 
said to be payable by any individual member. 
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he having, as already stated, no definite share 
in the undivided family property. Their Lord- 
ships do not think that there is substance in 
either of these contentions. The first objection is 
only a mere suggestion or a surmise, and is not 
warranted by any of the provisions of the Act of 
1940; and no authority has been cited in support 
of it. The language of the provision is perfectly 
clear; it means what it says so distinctly, viz., 
that each member of the kmily to which that 
provision applies ‘‘shall be deemed to bean ‘agri¬ 
culturist*." The difficulty raised by the second 
objection is only apparent and not real. In their 
Lordships* view the expression “the local rate 
payable** means in the Act the local rate ultimat¬ 
ely payable, for the ultimate responsibility for 
making the payment rests with the entire joint 
family. Thus understood, it may well be held 
for the purposes of this Act that each member of 
the joint family should be treated as entitled to 
pay his proportionate share of the local rate, 
which in this case does not exceed rupees twenty- 
five per annum. 

[18] As regards the objection that no individ¬ 
ual member of the joint Hindu family can claim 
a definite share of the property till partition, 
their Lordships, after carefully considering the 
question, are definitely of opinion that this case 
should be judged solely with reference to Ss. 3 
(e) (i) and 17 {!) (a) of the Act of 1940, to which 
attention has already been drawn, and not by 
applying to it any basic principle of the Mitak- 
shara Law. Though it cannot be predicated that 
a member of an undivided Hindu family under 
the Mitakshara Law has a definite share in the 
family property till partition, it cannot be dis¬ 
puted that he has a joint coparcenary interest 
in the ancestral property along with the other co- 
parceners. Thus, he is a proprietor when tfiat 
ancestral property comprises “land" as defined 
in S. 2 (s) of the Act of 1940. In this connection 
it should be noticed that in the revenue papers 
relating to the villages in which the respondents 
1 to S are proprietors, the three brothers are 
entered as "Co-sharers in equal shares’* or "each 
of the three in equal shares". It is this interest 
conceived as an individual interest by notionally 
dividing the family property amongst its mem¬ 
bers, that s, 17 of the Act of 1940 seeks to pro¬ 
tect from the hands of money-lenders who have 
obtained decrees against the family. The under- 
lying intention of s. 17 of the Act of 1940 is to 
afford personal protection to individual members 
of the joint family to the extent provided for in 
that section. Their Lordships think that the clue 
to the right interpretation of 8s. 17 and 19 of the 
Act of 1940 is, as indicated already, to be found 
in the Act itself and not in any general princi¬ 
ples of Hindu Law. The appellants* objections, 
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ably urged by their learned counsel, have there¬ 
fore to be rejected. 

[19] In the result, their Lordships hold that 
the decision appealed against is right; they will 
therefore humbly advise His Majesty that this 
appeal should be dismissed with costs. 

Appeal dismissed. 

Solicitors for Appellants — Barrow Rogers (t Nevill. 
Solicitors for Respondents — Douglas Grant <& Co, 
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18th February 1948 
Lord Normand, Lord Morton op 
Henryton and Sir Madhavan Nair 
Mosur Subramania Sastri—Appellant v. 
Seshama Eaju and others — Respondents. 

Privy Council Appeal No. 33 of 1946. 

**Civil P. C. (1908), S. 47 — Power of executing 
Court to go behind decree—Failure to plead priority 
of previous mortgage before decree in mortgage suit 

whether bar to plea in execution proceedings_ 

Decree and sale in execution on prior mortgage_ 

Prior mortgagee made party to suit on subsequent 
mortgage but not pleading decree and sale in his 
favour—Held that he was not debarred from object¬ 
ing to sale in execution—Civil P. C., S 11. 

A mortgaged bis village U and other village to B 
and later village M and some other villages to C, B, 
the prior mortjiagee, brought a suit on his mortgage, 
obtained a decree and bought the village M to sale. C, 
the subsequent mortgagee was party to the suit, but C’s 
sub.mortgagee D was not made party. After B had 
obtained a decree, C (the later mortgagee) brought a 
suit on his mortgage and in that suit the successors- 
in-title of B, the prior mortgagee, were made parties. 
Tbe reason for their being made parties was that they 
had prior charges on certain villages other than Af, 
which were included in C's mortgage. Neither in the 
plaint nor in the written statement ^as any reference 
made to B’s prior mortgage or to the decree obtained 
on it. A decree was passed m the suit directing the j-ale 
of the certain villages including the village M subject 
to certain prior mortgages expressly mentioned which 
did not include B’s prior mortgage. D claiming in the 
light of tried to bring the village M to sale in execu¬ 
tion of C's decree. 

fl'eld (i) that D's claim to have the village Af sold 
was wholly untenable. That village had been sold in 
execution of B’s mortgage decree. C was a party to 
that suit and tbe efiect of the sale was to extinguish 
C’s charge on the village M. The fact that no claim in 
respect of B’s mortgage or the decree and sale thereon 
had been put forward in C’s suit did not preclude B 
from objecting to the sale. (Paras 13, 14) 

(ii) That it was not necessary for B to put forward 

any claim as prior mortgagee in execution proceedings. 
All that was necessary for B was to draw the attention 
of the Court to the orders made in B’s suit and to sale 
carried out pursuant to those orders. Those orders foll¬ 
owed by the sale constituted a complete bar to the sale 
claimed by C. (Para 14) 

(iii) That although B, C’s sub-mortgagee, should 

have been made a party to B’s suit, yet omission to 
make him a party did not assist B, as B’s rights could 
have been no higher than those of C, whose rights 
ceased when he failed to redeem and the property was 
sold in B’s suit. (Para 15) 

Annotation;—(’44-Com) Civil P. G. S. 38 N. 8. 
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S. P. Ki’iDnlattn, H, J. Vynrigar and Sinimonds 
— for AI'pclliint. 

P. 1 . Sj(bPi Pow — for Re^pondeiifa. 

Lord Morton of Henryton_This is an 

ai'p^-al trou) a judgniont and decree of the High 
Court of Judicature at Madars dated Slst 
March which reversed a judginent and 

decree of the Court of the Subordinate Judge of 
Cliittoor dated Tlh July 1943. 

Vi] The only question arising on the appeal is 
w’bether the a[)pollant can properly claim, in the 
execution petition mentioned hereafter, an order 
for the sale of a village named Mylaravada. The 
Subordinate Judge has decided that he can, the 
High Court has decided that he cannot. 

[3] The facts of the case are not in dispute 
and are as follows. The village of Mylaravada 
belonged to the Raja of Karvetnagar. On 2nd 
February 1882, be effected a mortgage covering 
this village and another village in favour of D. 
Krishna Ktddi and D. Venkatarami Reddi for 
about Rs. 33,000. On 21st February 1885. he 
crc ttf'd a second mortgage over the said villages 
in favour of the same persons for Rs. G.500. On 
6th March 1801, he mortgaged for the third 
time the same properties to one Seshama Rajn, 
who is the predecessor in title of the respondent, 
for Rs. 7,500. On 9lh June 1894. he created 
a fourth mortgage on the village of Mylaravada 
and many other villages in favour of Saravuna 
Pillai and Gurusaini Ayya for about Rs. 54,000. 
Subsequently Saravana Pillai acquired the inter¬ 
est of Gurnsanii Ayya and became the sole 
mortgagee. Saravana Pillai in his turn effected 
siib-niortgngcs of the properties comprised in his 
fourth mortgaga One ot these sub-mortgages was 
dated 2lst February 1902, and was in favour 
of one Pedda Sulibaraya Chetti. In 1921 the 
appellant acquired the sub-mortgage rights of 
Pedda Subbaraya Chetti, 

[4] On iGth February 1903, the third mort- 
gagee Scshiima Raju filed o. s. No. 7 of 1903 on 
the file of the District Court of North Arcot 
on his mortgage dated 6th March 1691. The 
prior mortgagees of 1882 and 1885, and also the 
fourth mortgagee, Saravana, Pillai were made 
defendants to this suit, but Saravana Pillai’a 
aub-mortgagee Pedda Subbaraya Chetti was not 
made a defendant. 

[5] On 28 th March 1904, the District Judge 
delivered judgment and passed a preliminary 
decree in favour of Seshama Raju. He held that 
the fourth mortgagee had “no rights or interests 
superior to those of the plaintiff” Seshama Raju. 
Ho ordered the village of Mylaravada to be sold, 
subject to a lieu on the sale proceeds in favour of 
the 1st and 2nd mortgagees for Rs. 15.382. On the 
Gth February 1907, the decree was made final. 
On 22nd December 1916, the said village was 


sold in execution and the sale was confirmed on 
23rd February 1917. The village w'as purchased 
by Narasaraju the son of Seshama Raju, the 
decree-holder, for Rs. 36,768. Of this amount a. 
sum of Rs. 15,382 was deposited in Court to the 
credit of 1 st and 2 Dd mortgagees and the 
balance of Rs. 20, 385 was applied in payment of 
the decree debt of 3rd mortgagee. Satisfac¬ 
tion of the decree in o. s. No. 7 of 1903 was duly 
entered. 

[6] In 1917 the said Narasaraju sold the 
village in question to Papi Reddi and Venkata 
Subba Reddi, who created a charge for Rs. 20,000- 
in favour of Narasaraju the vendor for tha 
balance of the purchase-money. This charge is- 
still subsisting, and Venkata Subba Reddi has 
acquired the interest of Papi Reddi in the village. 
Thus, apart from the other proceedings about to 
be described, the title to the village in questioa 
would appear to be perfecty clear, Venkata 
Subba Reddi being the owner subject to th& 
charge for Rs. 20,000 just mentioned. 

[7j On 7th December 1906, after Seshama. 
Raju bad obtained the preliminary decree already 
mentioned, the representatives of Saravana Pillai 
the fourth mortgagee, brought Suit No. 33 of 
190G on their fourth mortgage. The suit w’aa 
transferred to'the subordinate Judge of Chittoor 
and was ultimately numbered as o. S. No. 18 of 
1911. It is hereafter referred to as "the suit of 
1911.” In this suit Narasaraju, Ramaswami Raju 
and Appala Raju the then successor's in title of 
Seshama Raju, the third mortgagee, w’ere brought 
on the record as defendants 78-80. The reason 
for their being made parties was that these de¬ 
fendants had prior charges on certain villages, 
other than Mylaravada, which were included in 
Saravana Pillai’a fourth mortgage. Schedule C 
tcTlhe plaint purported to set forth the prior 
mortgages on the properties comprised in the 
fourth mortgage. The village of Mylaravada was 
mentioned- in this schedule and reference was 
made to the second mortgage of 2ist February 
1885, but curiously enough there was no refe¬ 
rence to the first mortgage, or to the third mort¬ 
gage of Gth March 1891, in favour of Seshama Raju. 
Nor M'os there any mention in the plaint of 
O. S. NO. 7 of 1903. Pedda Subbaraya Chetti, the 
predecessor in-titlo of the appellant as sub-mort* 
gageo of the fourth mortgage, was made a defen¬ 
dant to this suit. 

[8] On the view' which their Lordships take of 
this appeal, it is unnecessary to trace the some, 
what complicated course of the suit of 1911. A 
final decree was passed in that suit on ist 
December 1920. The effect of that decree stated 
shortly, was that in default of payment of 
certain sums to the plaintiffs certain villages, in¬ 
cluding the village of Mylaravada should bo 
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sold subject to certain prior mortgages express¬ 
ly mentioned, which did not include the third 
mortgage on that village. It does not appear that 
the existence of the third mortgage was brought 
to the attention of the Court at any stage of the 
proceedings, either by the plaintiffs or by the 
defendants 78 to 80 or by Pedda Subbaraya 
Chetti. It will be noted that, prior to the passing 
of the decree of 1920, the village of Mylaravada 
had been sold under the order of the Court in 
O. S. NO, 7 of 1903. 

[9] On 6th June 1921 Pedda Subbaraya 
Chetti the sub-mortgagee of the fourth mortgage 
assigned his sub.mortgage to the present appel- 

laDt. 

[10] In 1926, the appellant filed a suit on his 
Bub-mortgage, 0. S. no. l of 192G, impleading 
only his mortgagors and in 1928, he obtained a 
decree for the sale of certain other properties 
sub.mortgaged to his assignor by Saravana Pillai. 
There was a direction in tbe decree that the ap¬ 
pellant should give credit for any amount that he 
might recover in execution of the decree in the 
suit of 1911. 

_ [11] On 1st December 1932, the appellant in. 
fltituted the execution petition giving rise to the 
present appeal in tbe Court of tbe Subordinate 
Judge of Chitoor, asking for sale, inter alia, 
of Mylaravada village in execution of the mort¬ 
gage decree obtained in the suit of I9ii.- He im¬ 
pleaded as defendants 157 people including the 
present respondents, who were then the sucees. 
sors-in-title of Seshama Raju, the third mort- 
gagee. In his petition the appellant claimed 
inter alia\—[l) That the petitioner's right to 
execute the decree in the suit of 19 U be recognis¬ 
ed. (2) That the villages mentioned in Sch. A of 
the decree (which included Mylaravada) might 
be sold subject to the prior rights expressly men¬ 
tioned in the said decree. (3) That the sale pro¬ 
ceeds might be paid to the petitioner, subject to 
the conditions mentioned in the decree in o. S. 
NO. 1 of 1926. 

[ 12 ] By their counter petition dated 50th 
June 1939, the respondents stated, inter alia, the 
facta in regard to the orders made in o. S. No. 7 
of 1903, the sale to Narasaraju under the decree 
of the Court and the subsequent devolution of 
title to Venkata Subba Beddi. They prayed that 
the village of Mylaravada should not be sold. 
The views taken by the Subordinate Judge and 
by the High Court respectively have already 
been stated. 

[13] Their Lordships entertain no doubt that 
the claim of the appellant to have the village in 
question sold was wholly unfounded. That vil¬ 
lage was- sold in 1916, pursuant to orders of the 
Court made in o. S. NO. 7 of 1903. The purchase 
price of Ks. asjes was duly paid and was ap¬ 


plied in discharge of incumbrances ranking im 
priority to the fourth mortgage. Tbe fourth* 
mortgagee, Saravana Pillai, through v/hom thel 
appellant claims, was a party to that suit, and 
the efiecfc of the orders and the sale was to ex¬ 
tinguish his charge on the village. These orders 
have never been rescinded or varied, and the 
validity of that sale has apparently never been 
challenged. Their Lordships are far indeed from 
suggesting that any application should be made 
for any of these purposes. In these circum¬ 
stances, no order should have been made 
in respect of this village in 0. S. No. la of I9ii, 
which began after the preliminary decree of 28th 
March 1904, had been passed. Their Lordships 
entertain no doubt that if, in the suit of I 9 ii, 
the attention of the Court had been called to 
the orders made in the 1903 suit, the village of 
Mylaravada would have been excluded from the 
scope of the orders made in the suit of I9ii, 

[14] Counsel for the appellant sought to rely 
upon the fact that in the suit of i9ii the prede¬ 
cessors-in-title of the respondents put forward no 
claim in respect of their third mortgage, or in 
respect of the orders made in o. s. no. 7 of 
1903. He submitted that by reason of this fact, 
they were precluded, in the appellant’s execution 
petition, from relying upon the third mortgage, 
or upon the orders made in the suit of 1903 . 
somewhat similar argument succeeded before the 
Subordinate Judge, but in their Lordships’ view 
tbe argument has no substance. It is not neces¬ 
sary for the respondents to put forv\-ard any 
claim, as prior mortgagees or otherwise, in the 
present execution proceedings. They need only- 
draw the attention of the Court to the orders 
made in the suit of 1903, and to the sale carried 
out pursuant to these orders. These orders, fol¬ 
lowed by that sale, constitute a complete bar to 
the sale now claimed by tbe appellant. The cir¬ 
cumstances just stated distinguish the present 
case from all tbe cases relied upon by the Sub¬ 
ordinate Judge and cited by counsel in support 
of this appeal. 

• [15] Counsel further relied upon the facts 
that the appellant’s predecessor-in-title as sub- 
mortgagee of the fourth mortgage, Pedda Subba¬ 
raya Chetti, was not made a party to o. s. no. 7 
of 1903, although the sub-mortgage to him was 
dated 21 st February 1902. He contended that 
the eub-mortgagee ought to have been made a 
party, in accordance with the terms of s. 85 
Transfer of Property Act, 1882, and that, as* this 
was not done, the proceedings in 0 . S. No. 7 of 
1903 are not binding on the appellant as succes¬ 
sor-in-title of the sub-mortgagee. Counsel for the 
respondents conceded that under the Statute 
of 1882 the sub-mortgagee ought to have been 
made a party, and it is necessary to consider the 
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who was a party to the suit, could have preserv¬ 
ed his rights as mortgagee only by redeeming 
the prior mortgages. This he failed to do, and 
his eub-mortgagee was not given any opportu¬ 
nity of redeeming, as be was not before the 
Court. For this reason, the Subordinate Judge 
in the present proceedings offered to give the 
appellant an opportunity to ‘redeem the prior 
mortgage" even at this late stage, but that offer 
.was refused by the appellant. Their Lordships are 
prepared to assume, without so deciding, that 
the offer was rightly made; as it was made and 
refused, the omission to make the sub.mortgagee 
a party to the suit of 1003 in no way assists the 
present appeal. If the sub.mortgagee had been 
made a party to that suit, his rights could have 
been no higher than those of the fourth mort- 
■gagee, through whom he derived his title and 
the rights of the fourth mortgagee ceased when 
he failed to redeem and the property was sold. 

[16] For these reasons their Lordships will 
humbly advise His Majesty that this appeal 
should be dismissed. The appellant must pay 
the costs of the appeal, 

v.B.B. Appeal dismissed. 

Solicitors for Appellant — Douglas Grant cf Bold, 
Solicitors for Respondents — Lambert d White. 
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(From : Calcutta) 

19th January 1948 

Lords Uthwatt, Normand, Oaksey; Sir 
Madhawan Nair and Sir John Beaumont 

Jogindra Nath Butia and others — AppeU 
Jams V. The Administrator-Oeneral of Ben¬ 
gal and others — Respondents, 

Privy Council Appeal No. 92 of 1946; Bengal Appeal 
No. fi9 of 1944. 

Will—Construction — Testator installing deities 
and bequeathing property to them — Testator by 
will appointing lour named persons and "the Secre¬ 
tary” for t'me being of Subarnebanick Samaj to be 
shebaits — Power to appoint successors given to 
“surviving” Shebaits in case of death of any one of 
the named shebaits or their successors without 
leaving any male descendants or inability or un¬ 
willingness of any one of them to act—Regulations 
of Subarnabanick Samaj providing for two secreta¬ 
ries — Non-existence of anyone answering to des¬ 
cription ‘ the Secretary” held had effect of only 

making appointment of Secretary ineffective_ 

Word ‘ surviving” held must be construed as 
“other” in connection with inability or unwilling¬ 
ness of any trustee to act. [Paras 11, 12, l.S] 

IF. ir. K, Page and Charles Bagram — for Appel¬ 
lants. 

Sir Thomas Strangman and A. Q, P. Pullan — for 
Respondents. 

Lord Normand. — This is an appeal by 
special leave of His Majesty in Council from a 
judgment and decree of the High Court of Judi- 


jurisdiction, affirming with certain modifications 
a judgment of that Court in its ordinary original 
civil jurisdiction. 

[2] The questions argued by the appellant 
arise out of the will of the deceased ManickLall 
Dutt, a Hindu of the Subarnabanick Commu¬ 
nity, governed by the Dayabhaga School of 
Hindu Law, who died on 3rd January 1928. The 
testator, on the narrative that he had no eon or 
daughter and that he was a widower, and inten¬ 
ded to make a gift of his whole estate for charit¬ 
able and religious purposes for the special bene¬ 
fit of himself and bis ancestors, revoked all pre¬ 
vious wills, appointed the Administrator-General 
of Bengal and his successor or successors in 
ofllice for the time being to be the sole executor 
and trustee of his will and bequeathed to him 
his whole movable and immovable estate upon 
trusts created by the will. The testator then 
directed the Administrator-General as his exe¬ 
cutor and trustee to sell and convert into cash 
his whole movable and immovable properties 
with specified exceptions and to invest the same 
in Government securities. He declared that he 
had established and installed deities or Thakoors 
Radhakanto Jew and Gopal Jew in his house in 
Calcutta and directed his executor and trustee 
to spend out of the estate a sum not exceeding 
Rupees forty-five thousand on the purchase of 
land and the construction thereon of a building 
suitable as a Thackoorbati or on the purchase 
and adaptation of a building suitable as a 
Thackoorbati, and he declared that the new 
Thackoorbati and the land appertaining thereto 
should be the absolute property of the deities. 
(The executor and trustee subsequently carried 
out the direction by purchasing premises in 
which the deities were located after October 
1931.) The testator next directed his executor 
and trustee to hold Rupees one lac and seven¬ 
ty.five thousand to be invested in Government - 
securities which were to form the Radhakanto 
Jew and Gopal Jew Debutter Fund, which also 
w'as to be the absolute property of the two dei¬ 
ties. Out of the income of this fund the execu- 
tor and trustee was directed to pay for the 
periodical repairs and upkeep of the Thackoor¬ 
bati, to pay monthly a sum of rupees two hund¬ 
red and fifty to the shebaits to meet the expen¬ 
ses for the daily sheba, worship and bhoga of 
the deities. He also directed that the balance 
of the income should be spent on specified charit¬ 
able and religious purposes, and that his execu¬ 
tor and trustee should in consultation with the 
shebaits frame a scheme for the administration 
of the fund and that he should be at liberty to 
provide for a reserve fund up to the limit of 
Rupees ten thousand out of the surplus income. 
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He provided that a widowed niece should be 
entitled to live in the Thackoorbati and that she 
should attend to the sheba and be maintained 
out of the income of the debutter fund. He fur- 
ther directed that none of his shebaits or other 
relatives should have any right to reside in the 
Thackoorbati. The following provisions of the 
will (being clauses ii and 12 and part of clause 
14) are set out in full and in the testator’s own 
words because it is on them that the questions 
to be considered turn. 

“ 11. I appoint by brother Upendra Nath Dutt, my 
nephew {sister’s sod) Hira Lall Seal son of Hari Pado 
Seal Chandranagore, my cousin Jogendra Nath Dutt son 
of Joy Gopal Dutt deceased and my cousin Manick Lall 
Dutt son of Radha Nath Dutt deceased and the Secret¬ 
ary for the time being of the Subarnabanick Samaj now 
of No. 8 Hidaram Banerjee Lane aforesaid to be the 
shebaits of the said Thackoors. 

12. I direct that upon the death of any one of the 
first named four shebaits the adult eldest male lineal 
descendant of the shebait dying shall be and become a 
ahebait in his place and stead and so on. In case any of 
the said four shebaits or tbeir successors shall die with¬ 
out leaving any lineal male descendant or in the case 
of any of them being unable or unwilling to act the 
surviving shebaits (including the Secretary for the time 
being of the Subarnabanick Samaj) shall appoint a fit 
and proper person from the Subarnabanick community 
as a shebait in the place and stead of the shebait so 
dying or being unable or unwilling to act and in case of 
difference of opinion amongst the surviving shebaits as 
to the person to be appointed the opinion of the majority 
will prevail and the majority of such surviving shebaits 
shall make the appointment. I further direct that in 
case any of the shebaits dies leaving a lineal male des¬ 
cendant who happens to be a minor the surviving she¬ 
baits shall appoint a shebait in the manner aforesaid 
who shall be and continue to be a shebait till such 
minor shall attain age and upon such minor attaining 
age be shall become a shebait of the said Thackoors 
and the shebait who shall have been so appointed to act 
as a shebait during the minority of such lineal male 
descendant shall cease and be discharged from further 
acting as a shebait. 1 further will and direct that the 
number of the shebaits shall always be five including 
the Secretary of the Subarnabanick Samaj. I also direct 
that in case of difference of opinion amongst the she¬ 
baits with reference to the management and carrying 
on the Seba of the said Thackoors and the festivities 
the opinion of the majority of the shebaits shall prevail. 
In case there be no majority amongst the shebaits or 
the shebaits cannot agree as to the management and 
carrying on the Seba tbe shebaits shall submit their 
points of variance to Babu Surrendra Lall Pyne attor¬ 
ney at law whom I hereby appoint as the supervisor 
over the shebaits and the decision of the said Surendra 
Lall Pyne shall be final and binding. I further direct that 
in case of death of the said supervisor or bis incapacity 
or unwillingness to act as such supervisor my executor 
and trustee shall appoint a fit, proper and respectable 
disinterested person from the Subarnabanick community 
as such supervisor. I will and direct that the shebaits 
shall carry on tbe Seba and festivities of the said Thac¬ 
koors jointly and not by turns and if any of the she¬ 
baits disagree and become opposed to joint management 
and carrying on of tbe sheba and festivities or offers 
any resistance thereto such dissentient shebait or she¬ 
baits shall retire and tbe surviving shebaits or the 
majority of them in case of difference of opinion 
shall appoint a shebait or shebaits' from the Subarna- 
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banick Community as the case may be in his or their 
place and stead. It is my desire that the shebaits 
appointed by me or those that may hereafter be appoin¬ 
ted shall form a committee of management. I further 
will and direct that in the event of any disagreement 
amongst the shebaits and until the same is adjusted in 
the manner aforesaid my Executor and Trustee shall 
pay the monies required for the performance of sheba 
bhoga and other festivities of tbe said Thackoors as 
aforesaid to at least two of the shebaits for the time 
being on receipt or receipts signed by them and counter¬ 
signed by the Supervisor for the time being. 

14. I further direct my said Executor and Trustee to 
invest a sum of Rupees Twenty thousand in Three and 
a half per cent. Government securities and set apart the 
same styled as “Golapmony Dassee Fund” named after 
my mother. I will and direct that my Executor and 
Trustee shall pay and apply the net income of the 
said-fund after payment of his commission in respect 
thereof for college fees of three or four poor Bengali 
Hindu students of the Subarnabanick community to be 
selected and nominated by the Executive Committee of 
the Subarnabanick Samaj and in case such Samaj be 
not existent by four respectable members of tbe Subar¬ 
nabanick community to be appointed for that purpose 
by my Executor and Trustee for giving free Medical 
education in tbe said Charmichael Medical College or 
some other Medical College or Institution affiliated to 
the Calcutta University throughout the whole course of 
studies.” 

[3] The Subarnabanick Samaj is a body re¬ 
gistered under the Indian Societies Registration 
Act, 1860, the regulations of which provide for 
two Secretaries. Accordingly on 3rd March 1931, 
the Administrator-General as executor and 
trustee applied by originating summons to the 
High Court of Calcutta for interpretation of the 
will and for directiocs. He called as defendants 
the two Secretaries of the Samaj and the four 
Shebaits appointed by the testator. The summons 
was heard by Panckridge J. who dealt with 
it by declaring that the appointment of the 
Secretary for the time being of the Subarnaba¬ 
nick Sama] was void from uncertainty and that 
neither of the Secretaries was appointed a 
shebait .either severally or jointly with his co- 
secretary, and that the number of the shebaits 
should not be five but four. Since the date of 
tbe decree pronounced by Panckridge J. the 
number of shebaits has consistently been four. 
In July 1932, as two of the original shebaits, 
Upendra and' Hira Lall Seal, also known as 
Dhirendra, were unwilling to act and relinquish¬ 
ed their appointments, the executor and trustee 
(respondent 1 in this appeal) requested the re¬ 
maining shebaits (appellants 1 and 2 in this 
appeal) to fill up the vacancies. Thi.T they did 
by a purported appointment, dated 31st July 
1932, in favour of Tarini Charan Seal and Tustu 
Charan Pyne. Subsequently Tarini Charan Seal 
ceased to act and by instrument dated 28th June 
1935, appellants 1 and 2 and Tustu Charan Pyne 
purported to appoint Dulal Chand Dutt (appel¬ 
lant 5 and a son of appellant 2) as shebait. 
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Tustii Cliaran Pyne became unable to act as 
shebait from let March 1935. The acting she- 
])aits were then 1, 2 and 5 appelianfcg, and they 
by an indenture dated 20th July 1935, purported 
to aj'point Tinkori Dutt (appellant 6 and aon of 
appellant 1) a shebait in place of Tustu Charan 
Pyne. 

[l] Differenceg arose between the shebait 
appellants and respondent 1 (the executor and 
trustee). He therefore instituted the present 
suit by originating summons in the High Court 
in Calcutta. Among the questions which he 
prayed the Court to determine were the follow¬ 
ing: 

(3) On a proper construction of the said will have 
the defendants Diilal Chand Dutt and Tinkori Dutt 
been properly appointed sbebaits of the said Thakurs ? 

(4) Can the future shebaits of the Thakurs be drawn 
from the lineal descendant-? of Jogindra Nath Dutta and 
Manick Lull Dutt (except in the case of their deaths)? 

(5) If question No. 4 is answered in the negative 
should the future shebaits during the life time of the 
defendants Jogindra and Manick Lall be drawn from 
the Subarnabanick Community ? 

[5] The learned Judge of the High Court at 
the hearing on 26th January 1944, added the fol¬ 
lowing question : 

“No. 6. Is the provision in cl. 12 of the will for sue* 
cession to the original shebaits by the eldest male 
lineal descendants of such shebaits and so on invalid 
wholly or partly, and, if partly, to what extent? ’ 

[6] After procedure which need not be narrat¬ 
ed Sen J. held that as the power to appoint 
in place of shebaits who wore unable or unwill¬ 
ing to act was a joint power committed to the 
fottr named shebaits (or their successors) and 
the secretary of the Subarnabanick Samaj it 
could not be exercised without the participation 
of the secretary and that the appointments of 
Dulal and Tinkori (appellants 5 and 6) were 
invalid. He also held that on a true construe, 
tion of the will the testator had attempted 
to settle the shebaiti in tail male; that it is in¬ 
competent for a Hindu to create an estate tail 
male in property: that the shebaiti is property 
or, as regards the power to settle in tail male, 
subject to the same restriction as property; and 
therefore that the four original shebaits took 
merely a life-estate in the shebaiti and that on 
the death of any of them his share in the she- 
baiti would revert to the heirs of the testator. 
He accordingly answered the questions in the 
case as follows: 

“3. The answer is in the negative. 

4. The answer is in the negative; the future shebaits 
shall bo the heirs of the testator. 

5. No answer is required in view of the answer given 
to question 4 and in view of the fact that the shebaits 
have no longer any power of appointment. 


6 . The provision in cl. 12 for the succession to ther- 
four named shebaits is wholly bad.” 

[7] The learned Judge by a direction remov-- 
ed the appellants Dulal and Tinkori from the 
shebaitship. 

[8] The appeal was heard by Derbyshire 0. 
J. and Gentle J , who agreed generelly with 
Sen J., but qualified his answer to question 4, ta 
the extent that 

“as long as Jogindra Nath Dutt and Manick Lall 
Dutt remain alive or either of tbeni remains alive they 
or be are or is the shebait.” 

and that it is only on the death of the last sur¬ 
vivor of them that the heirs of the testator shall 
become the shebaits. 

[9] The question whether the adult eldest- 
male lineal descendant of a shebait dying ia 
office shall be entitled to become a shebait ia 
bis place has not yet arisen and may never arise. 
It is therefore premature and may never b& 
more than academic, and cannot be decided- 
now. If it ever becomes an immediate and prac¬ 
tical question the eldest male lineal descendant 
claiming to take the place of the deceased she¬ 
bait will be entitled to be heard upon it. 

[10] The validity of the appointment of the- 
appellants 5 and 6 depends on the construc¬ 
tion of the will. The pow'er to appoint which 
the shebaits purported to exercise is the firsfe- 
of those conferred in cl. 12. The testator no- 
doubt intended to confer a joint power on the 
shebaits but the question is whether he intended 
that the Secretary of the Subarnabanick Samaj. 
should be a shebait sine quo non. 

[11] In cl. 11 of the will the testator’s ap¬ 
pointment of each of the named individuals is- 
necessarily subject to the implied condition "if 
be should survive me and be willing to accept 
oflico" and it is reasonable to construe the ap¬ 
pointment of the Secretary of the Subarnaba¬ 
nick Samaj as similarly subject to the implied 
condition, that ho should he available and will¬ 
ing to accept office. The non-existence therefore^ 
of anyone answering to the description of “th^ 
Secretary" had no further result than to make} 
the appointment of the Secretary ineffective. 

[12] The w’ording by which the first power of 
appointment in cl. 12 is conferred is maladroit 
and not self-consistent. The conditions for the 
operation of the power are the death or the inabi¬ 
lity or the unwillingness to act of any of the 
four named shebaits or their successors, and the 
power to appoint is given "to the surviving she¬ 
baits (including the Secretary for the time being 
of the Subarnabanick Samaj)." Here the word 
"surviving", which is inappropriate when the 
power is brought into operation by the inability 
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or unwillingness to act of one of the four she- 
baita named by the testator or their succesaors, 
must be construed as “other.” But if the words 
“surviving shebaita” are read in relation to the 
event to which alone they are appropriate, the 
death of one of the four named shebaita or their 
successors, they must mean the named shebaita 
or their successors other than the predecessor. 
It is in order to prevent the word “surviving” 
from having the effect of excluding the Secre¬ 
tary of the Subarnabanick Samaj from taking 
part in an appointment of a new shebait that 
the words in brackets may be supposed to have 
been added. The intention is not to make the 
appointment competent only if the Secretary is 
a member of the appointing body, but to give 
him a voice in the joint appointment if he is a 
shebait at the time when it falls to be made. 

[13] There is nothing in the remainder of the 
will which is inconsistent with this. The direc¬ 
tion a few lines lower in cl. 12 that the number 
of the shebaits shall always be five including 
the Secretary of the Subarnabanick Samaj 
means only that the number shall always be 
four excluding the Secretary, for it is clear from 
the terms of cl, 14 that the testator contemplat¬ 
ed that the Subarnabanick Samaj might cease 
to exist and its secretary with it. 

[14] For these reasons their Lordships are of 
opinion that the impugned appointments were 
competently made by the shebaits acting at the 
time when they were made although there was no 
one existent answering the testator's description 
of Secretary for the time being of the Subarna¬ 
banick Samaj. 

[15] Their Lordships will therefore humbly 
advise His Majesty that the appeal be allowed 
to the effect of setting aside the direction for the 
removal of the appellants Dulal and Tinkori 
from the shebaitship, discharging the answers 
to questions three, four, five and six annexed to 
the originating summons, answering questions 
three in the affirmative and striking out ques¬ 
tions four, five and six, and that the parties 
should be allowed the costs of the appeal pro¬ 
ceedings in India as between attorney and client 
as of a defended suit, and the cost of this appeal 
as between solicitor and client, all such costs to 
be paid out of the estate of Manick Lall Dutt, 
deceased. 

S.C. Order accordingly. 

Solicitors for Appellants— T. L. Wilson <& Co. 

Solicitors for Respondents —Morgan Price Marley d 
Pugg. 
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Lord Stmonds, Lord Morton op Henry- 
ton and Sir Madhavan Nair 

Sri Kakulam Suhrahmanyam and another 
— Appellants v. Kurra Suhha Eao — Bes- 
pendent. 

Privy Council Appeal No. 31 of 1946. 

*T. P. Act (1882), S. 53A —“Transferor”— Con¬ 
tract for sale by mother guardian on behalf of minor 
son—Contract within competence of guardian and 
for benefit of minor—Minor is “transferor” within 
meaning of section—He cannot get back possession 
of property from transferee who is let into it in 
pursuance oi contract and who has performed his 
part of contract, 31 A.I.R. 1944 Mad. 337,: Reversed. 

Where the mother of Hindu minor enters into a con¬ 
tract for sale of immovable property belonging to the 
minor, on his behalf, and the contract is one which it 
is within her competence as guardian to enter into, so 
as to bind the minor by it and the contract is for the 
benefit of the minor, the minor is the person who most 
aptly answers the description of “the transferor” in the 
sense in which these words are used in S. 53A. It 
follows, therefore, that in sucb a ease, he is debarred by 
the section from obtaining relief by way of possession 
against the transferee who has been let into possession 
in pursuance of the contract and who has performed 
his part of the contract, 6 M. LA. 393 and 30 Cal. 539 
(P.C.), Ref.\ 31 AIR 1944 Mad. 337, REVERSED. 

[Para 10] 

Annotation :—(’45.Com) T. P. Act S. 53-A. N. 13. 
Cases referred. 

1. (’03) 30 I. A. 114 ; 30 Cal. 539 : 8 Sir. 374 (P. C.), 
Mohori Bibi v. Dhurmadas Ghose. 

2. (1854-57) 6 M. I. A. 393 : 1 Sar 5-52 : 2 Sutber 29 
(P. C), Hunoomanpersaud Pandey v. Mt. Babooee 

Munraj Kuoweree. 

C. S. Rewcastle and Phineas Quass —for Appellants. 
Sir Herbert Cunli/fe and P. B. Subha Row — 

for Respondent. 

Lord Morton of Henryton. — This is an 

appeal from a judgment of the High Court of 
Judicature at Madras dated 22-11-1943, affirming 
the judgment of the District Judge of Guntur 
dated 20-4-1942, who had allowed the respondent’s 
appeal from the judgment of the Subordinate 
Judge of Bapatla dated 31 7-1939. 

[2] Leave to appeal to His Majesty in Coun¬ 
cil was given by the High Court of Judicature 
at Madras on the ground that the case involved 
a substantial question of law as to the true con¬ 
struction of S. 53A, T. P. Act. That section is in 
the following terms : 

“53A. Part Performance —Where any person con¬ 
tracts to transfer for consideration any immoveable 
property by writing signed by him or on his behalf 
from which the terms necessary to constitute the trans¬ 
fer can be ascertained with reasonable certainty, 

and the transferee has, in part performance of the 
contract, taken possession of the property or any part 
thereof, or the transferee, being already in possession, 
continues in possession in part performance of the con¬ 
tract and has done some act in furtherance of the 
contract, 
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and the transferee bas performed or is willing to per¬ 
form bis part of the contract, 

then, notwithstanding that tbc contract, though requir¬ 
ed to be rcgi'tered, has not been registered, or, where 
there is an instrument of transfer, that the transfer has 
not been completed in the manner prescribed therefor 
by the Uw for the time being in force, the transferor or 
any person claiming under him shall be debarred from 
enforcing against the transferee and persons claiming 
under him any right in respect of the property of which 
the tranaleree has taken or continued in possession, 
other than a right expressly provided by the terms of 
tbc contract : 

i’rovided that nothing in this section shall affect the 
rights to a transferee for consideration who.has no 
notice of the contract or of the part performance there¬ 
of." 

IS] The facts giving rise to this appeal are 
not now in dispute, having regard to the findings 
of the Courts in India. The respondent and his 
father constituted a Hindu joint family. The 
respondent’s father died on 4-10-1935, leaving him 
surviving bis widow and the respondent, who was 
then and is still a minor. 

[4] Prior to his death the respondent's father 
had incurred certain debts, including a debt of 
Rs. IG.COO owing to the appellants and secured 
by two promissory notes and a debt of Iis. 1,200 
owing to one Kamayya and secured by a mort¬ 
gage. By an agreement in writing dated 29-11-1935, 
the respondent “being minor by guardian and 
mother Manikyamma”, to quote the words of the 
agreement, agreed to sell the lands in suit to the 
appellants for Rs. 17,200. The purchase price 
was to be applied as to Rs. 10,000 in discharging 
the promissory notes and as to Rs, 1,200 in dis¬ 
charging the mortgage debt owing to Ramayya. 
The contract provided that a sale deed was to he 
executed, registered and delivered to the appel¬ 
lants, at their expense and upon their request. 

[5] The appellants duly paid off the mortgage 
debt of RS. 1,200 and in December 1986, they 
were let into possession of the lands contracted 
to be sold, but no sale deed was ever executed or 
registered. On 10 th September 1933, the res¬ 
pondent commenced the present suit by his 
mother and next friend Manikyamma, claiming 
possession of the lands contracted to be sold and 
mesne profits. The propriety of the contract of 
sale was challenged before the Subordinate Judge, 
but, to quote the judgment of the High Court, 

"The Courts below have found, and the finding has 
not been challenged before us, that the plaintiff’s fathci- 
had left a large amount of debts which could not have 
been discharged from the income of the family proper¬ 
ties and that it was necessary and beneficial to sell some 
of them for the purpose.” 

Tho Subordinato Judge held, inter alia, that 
S. 53A, T. P. Act, protected tho appellants and 
dismissed the suit. His decision was reversed by 
tho District Judge of Guntur, who made an order 
for possession in favour of the respondent, sub¬ 
ject to his paying to the appellants Rs. 17,200, 


with interest from the date of suit. An appeal 
by the present appellants to the High Court of 
Judicature at Madras was dismissed. 

[6] Their Lordships entertain no doubt that 
it was within the powers of the mother as guar- 
dian to enter into the contract of sale of 29-11-1935, 
on behalf of the respondent for the purpose of dis¬ 
charging his father’s debts, and that, if the sale 
had been completed by the execution and regis¬ 
tration of a deed of sale, the respondent would 
have been bound under Hindu law. As the sale 
was not so completed, it is conceded by counsel 
for the appellant that the present appeal must 
fail unless the appellants are entitled to the pro¬ 
tection afforded by s. 53A, T. P. Act. They are 
entitled to that protection if, but only if, the 
respondent comes within the words “the trans¬ 
feror or any person claiming under him.” If he 
does, the section bars him from obtaining the 
relief claimed by him in the present suit and the 
appeal must succeed. If he does not, the order 
for possession made in his favour was right and 
the appeal must be dismissed. 

[7] Their Lordships think it is clear that the 
words “the transferor” refer back to the person 
who “contracts to transfer for consideration any 
immoveable property by writing signed by him 
or on his behalf.” Counsel for the respondent 
rely upon S. 11, Contract Act, which is as fol¬ 
lows ; 

‘‘Every person is competent to contract who is of the 
age of majority according to the law to which he is 
subject, and who is of sound mind, and is not disquali¬ 
fied from contracting by any law to which he is subject.” 

They submit that, having regard to that section 
and to the decision of their Lordships* Board in 
30 I. A. 114^ a minor cannot be a person who con¬ 
tracts. It is clear that, if the mother and guardian 
had taken no part at all in the transaction, the res- 
pondent could not have entered into a valid con¬ 
tract to sell the land in suit to the appellants, 
but it is equally clear that such a contract could 
and did come into existence in the present case, 
and the question for decision is—was the person 
who contracted, within the meaning of S. 63A, 
the respondent or his mother ? 

[3] The position of a guardian under the 
Hindu law was considered by their Lordships* 
Board in 6 M. I. A. 893® and the following pass¬ 
age is to be found at p. 412: 

“They consWer that tho acts of the Rance cannot be 
reasonably viewed otborwiso than as acts done on be¬ 
half of another, whatevor description she gave to her¬ 
self, or others gave to hor.” 

[9] Thus the act of the mother and guardian 
in entering into the contract of sale in the pre¬ 
sent case was an act done on behalf of the minor 
appellant. The position of the minor under 
such a contract is discussed in the follow¬ 
ing passage, with which their Lordships agree, 
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in Pollock and Mulla*s Indian Contract and 
Specific Relief Acts, Edn. 7, p. 70: 

“A minor’s agreement being now decided to be void, 
it is clear that there is no agreement to be specifically 
enforced; and it is unnecessary to refer to former deci¬ 
sions and distinctions, following English authorities 
which were applicable only on the view now overruled 
by the Privy Council.” 

The learned authors are here referring to the 
decision in 30 I. A. already cited. They con¬ 
tinue: 


“It is, however, different with regard to contracts 
entered into on behalf of a minor by his guardian or by 
a manager of his estate. In such a case it has been 
held by the High Courts of India, in cases which arose 
subsequent to the governing decision of the Privy Coun¬ 
cil, that the contract can be specifically enforced by or 
against the minor, if the contract is one which it is 
within the competence of the guardian to enter into on 
his behalf so as to bind him by it, and, further, if it is 
for the benefit of the minor. But if either of these two 


conditions is wanting, the contract cannot be specifical¬ 
ly enforced at all.” 

In the present case neither of the two condi¬ 
tions mentioned is wanting, having regard 
to the findings in the Courts in India. It would 
appear, therefore, that the contract in the present 
case was binding upon the respondent from the 
time When it was executed. If the sale had been 
.'completed by a transfer, the transfer would have 
•been a transfer of property of which the respon¬ 
dent, and not his mother, was the owner. If an 
action had been brought for specific performance 
of the contract, it would have been brought by 
or against the respondent and not by or against 
his mother. 


[10] Having regard to all the circumstances, 
their Lordships are of opinion that the respon- 
dent is the person who most aptly answers the 
description of “the transferor” in the sense in 
which these words are used in S. 63A. It follows 
that he is debarred by the section from obtaining 
jthe relief claimed by him in the present action, 
which was rightly dismissed by the Subordinate 
Judge. 

[11] For these reasons their Lordships will 
humbly advise His Majesty that this appeal 
should be allowed and the order of the Subor. 


dinate Judge restored. The respondent must pay 
the appellants’ costs of this appeal and of the 
proceedings in India, 

B.G.D. Appeal allotoed. 

Solicitors for Appellants — Douglas Grant £ Co. 
Solicitors for Respondent — T. L. Wilson it Co. 
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Pethu Beddiar and others — Appellants v. 

Bajambu Ammal — Bespondent. 

Privy Council Appeal No. 35 of 3 946. 


Civil P. C. (1908), S.-110—Valuation—Suit to set 
aside sale of several distinct properties in favour 
of several defendants—Cause of action not Unrelat¬ 
ed-Valuation held should be aggregated. 

Plaintiff sued several defendants, to get the sale 
deeds in their favour, of several distinct properties, 
executed by her husband, cancelled, on the ground 
that they were executed when he was of unsound mind 
and under undue influence exerciseed upon him. The 
value of the property alleged to have been transferred 
to each of the defendants was below Rs. 10,000 but wheu 
aggregated it exceeded this figure. The High Court 
in appeal granted the decree. On appeal before the 
Privy Council by the defendants, it was contended that 
the High Court should not have granted leave, inas¬ 
much as for the purpose of S. 110, the case of each 
appellant must be regarded separately and that when 
this was done, the value of each subject-matter in 
dispute on appeal to His Majesty in Council was less 
than Rs. 10,000 : 

Held that this was not a case of an appeal involving 
several appellants each of whom sued or was sued in 
respect of some distinct or unrelated cause of action; 
but here, the case of the respondent against each 
appellant and of each appellant against the respon¬ 
dent depended, in its substance, on the view taken of 
the evidence as a whole and turned on the same issue 
regarding the capacity of the husband of the respon¬ 
dent and that on the facts of this appeal there was, 
indeed, but one "matter in dispute” : 6 A. I. R. 1919 
Mad. 275, Distxng. [Para 2] 

Annotation : — (’44-CDm.) Civil P. C., S. 110 N. 9, 

Case referred — 

1. (’19) 42 Mad. 228 : 6 A. I. R. 1919 Mad. 275 : 49 
I. C. 434, Vaithilinga Mudaliar v. Somasundaram 
Chettiar. 

S. P, Khambatia and Phineas Quass for DingU 
Foot —for Appellants. 

H. J. Umrigar — for Respondent. 

Lord MacDermott. — The litigation from 
which this appeal arises was commenced on 

20- 4-1932, by one Somasundara Reddiar against 
some 18 defendants for the purpose of setting 
aside a power* of-attorney and 14 sale deeds all 
of which had been executed by Somasundara, 
the plaintifif, in favour of one or other of the 
defendants. The power-of-attorney was dated 

21- 9-1931. The sale deeds were executed on vari¬ 
ous dates ranging from 16-11-1931 to 5-3-1932. 
Somasudara sued as a person of unsound mind 
and a pauper, by his wife and next friend 
Rajambu Ammal, the present respondent, whom 
he had married in 1927 when he was about 17 
years old. The relief sought was that all the 
documents mentioned should be set aside and 
possession given of the properties the subject of 
the sale deeds. In their substance the grounds 
of this claim were (l) that Somasundara was not 
of sound mind within the meaning of S. 12, 
Contract Act, 1872, at the dates of the transac¬ 
tions in question, and (2) that those transactions 
had all been induced by undue influence, as 
defined in S. 16 of the said Act, on the part of 
the defendants or some of them. 

[2] The suit thus started ran an involved and 
tedious course the details of which need not now 
be recounted at length. The following summary 
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of the proceediQga leading 'to the appeal to the 
will suffice for present purposes. In 1936 
Soniasundara died and his widow, the respon- 
dent, was substituted as plaintiff as her husband's 
legal representative. On 25-2-1941, the Subordi¬ 
nate Judge of Trichinopoly dismissed the suit save 
in respect of three of the said sale deeds which he 
set aside, apparently on the ground of lack of 
consideration. He held that the pleas of unsound, 
ness of mind and undue iniluence had not been 
established. In reaching this conclusion he dis- 
regarded the testimony of two doctors produced 
as witnesses in support of the claim (and who 
had not been examined before him) as being 
“perfectly worthless and completely biased”. 
The defendants whose sale deeds had been set 
aside did not appeal from this decision. But the 
plaintiff did and her appeal was allowed by the 
High Court of Judicature at Madras on 
28-4-1944. The Court (Krishnaswami Ayyangar 


and Somayya JJ.) held that Somasundara had 
not the requisite capacity to contract as laid 
down in S. 12 , Contract Act, and that bis “help¬ 
less state and weak mind were taken advantage 
of by unscrupulous persona”. It decreed accord¬ 
ingly that the power-of-attorney and the li sale 
deeds which had been upheld by the Subordinate 
Judge be set aside, that the plaintiff be put into 
possession and that the question of mesne profits 
be determined under 0. 20, R. 12, Civil P. C. On 
15-12-1944, the High Court granted leave to three 
of the defendants, the present appellants, to 
appeal to His Majesty in Council. The position, 
as the matter now comes before their Lordships, 
therefore, is that all the 15 transactions impugn¬ 
ed in this suit have been set aside and of these 
only four—the sale deeds in which the appellants 
were concerned as transferees—are the subject 
of the present appeal. Particulars of these four 
are as follows: 


Transferee 
1st named Appellant 




2 nd 

3rd 


M 

If 

If 


If 

fl 

If 


• • • 


Date 

16/11/31 

22/1/32 

18/1/32 

19/1/32 


On the appeal coming on for hearing counsel 


Consideration 
as stated 
Bs. 3,000 
Bs. 100 
Es. 250 
Bs. 4.000 


Exhibit No, 
XIV 

XIX 
XXIII 

XX 


for the respondent submitted, as a preliminary 
point, that the High Court had not power -to 
grant leave to appeal having regard to the terms 
of s. 110 , Civil P. C. The material part of this 
section reads thus : 

“In each of the cases mentioned in clauses (a) and 
(b) of S. 109, the amount or value of the 8ubject*matter 
of the suit in the Court of first instauce must be 
Bs. 10,000 or upwards, and the amount or value of the 
matter in dispute on appeal to His Majesty in Council 
must be the same sum or upwards, or tbo decree or 
final order must involve, directly or indirectly, some 
claim or question to, or respecting, property of like 
amount or value.” 

It was not disputed that the value of the subject- 
matter of the suit in the Court of first instance 
was upwards of Rs. 10,000 or that the value of 
all the properties in dispute on appeal to the 
Board exceeded, in the aggregate, this sum. But 
it was urged that, for the purposes of s. 110, the 
case of each appellant must be regarded sepa¬ 
rately and that, when this was done, the value 
of each matter in dispute on appeal to His 
Majesty in Council was leas than Bs. lo.ooo. It 
was assumed that the property alleged to have 
been transferred to each of the three appellants 
was below this figure in value at all material 
times and, accordingly, the next question for 
determination was whether or not the values of 
the properties comprised in the sale deeds, the 
subject of this appeal, could be aggregated for 
the purposes of the section. The High Court 
hel d* in favour of aggre gation and certified on 

*Beported in 33 A, I. R. 1946 Mad. 458. 


that basis, distinguishing the decision in 42 Mad. 
228^ and other cases said to have followed it. In 
the opinion of their Lordships the High Court 
was clearly right in the view it took. This was 
not the case of an appeal involving several 
appellants each of whom sued or was sued in 
respect of some distinct or unrelated cause of 
action, and it is unnecessary to consider the 
applicability of s. 110 to appeals of that kind. 
Here, the case of the respondent against each 
appellant and of each appellant against the res¬ 
pondent depended, in its substance, on the view 
taken of the evidence as a whole and turned on 
the same issue regarding the capacity of Soma¬ 
sundara. On the facts of this appeal there was, 
indeed, but one "matter in dispute" unless the 
mere circumstance of a plurality of appellants 
decrees otherwise. On the true construction of 
the section their Lordships were unable to see 
any ground for such a refinement and they 
therefore overruled the preliminary objection. 

[8] Turning to the merits, it is clear that the 
appeal hinges on a question of fact which must 
be determined on the evidence. As this has been 
fully reviewed in the Courts in India their Lord- 
ships do not find it necessary to enter upon a 
detailed examination of the documentary and 
oral evidence adduced by the parties. The lay 
witnesses called in support of the plaint made 
the case that Somasundara began to lose bis 
reason some two years after his marriage. 
Among these witnesses were the plaintiff and 
her mother who, no doubt, had an interest in the 
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suit. But it may be observed, in this connection, 
that tbeir views as to Soma9undara*3 sanity had 
been expressed a considerable time before the 
earliest of the transactions challenged in these 
proceedings for, on 20-8-1930, the plaintiff had 
caused a notice to be published in the District 
Gazette, Trichinopoly, warning all concerned 
that any money dealings with her husband 
would not be valid on account of his lunacy. 
The numerous witnesses called on behalf of the 
■defendants were all lay and except for two 
(nos. 23 and 24) who openly supported the plain¬ 
tiff, they together made the case that Somaaun- 
dara had always been a person of sound mind. 
In this conflict of testimony, the importance of 
the two medical witnesses examined for the 
plaintiff need not be emphasised. Of these, Dr, 
G. R. Parasuram was Deputy Superintendent 
■of the Government Mental Hospital at Madras. 
He had examined Somasundara in February 
1931, and again at the end of July and beginning 
of August 1932. He found symptoms of dementia 
praecox and formed the conclusion on both 
occasions that Somasundara was not sane. On 
the second examination he observed a deteriora¬ 
tion in appearance but found his mental condi¬ 
tion much as before. The second medical 
witness was Dr. S. P. Sarma, the District Medi- 
■cal Officer of Trichinopoly. He had Somasun¬ 
dara under observation from l5th till 28-7-1932, 
and found him of unsound mind and incapable 
of managing his affairs. The attitude of the 
Subordinate Judge to the testimony of these 
witnesses has already been remarked. The High 
Gourt found itself unable to adopt that attitude. 
It saw no reason to discredit either of the medi¬ 
cal witnesses and it is plain that their testimony 
played an important part in leading the High 
Court to reverse the decision of the Subordinate 
Judge. 

[4] After a careful consideration of the evi¬ 
dence their Lordships are satisfied, beyond any 
-^luestion, that the view taken by the High Court 
was the right view and should be affirmed. They 
can see no reason to justify the strictures passed 
«pon the medical testimony by the Subordinate 
Judge. The evidence of these witnesses seems to 
have been based on a conscientious examination 
of the patient. Their competence was not in any 
way challenged and there is nothing in the case 
to suggest that either had any interest in the 
suit or bias in favour of the plaintiff. The 
ctrange sequence of transactions which were the 
subject of tha present and another contempora¬ 
neous suit and which left Somasundara stripped 
of his possessions, and thus qualified to sue as a 
pauper, offers strong corroboration of the medi¬ 
cal testimony and of the substance of the story 
iold by the plaintiff. In their Lordships’ opinion 


the whole weight of the evidence supports the 
finding that Somasundara was of unsound mind 
throughout the relevant period. 

[6] There remains for consideration a subsi¬ 
diary point raised on behalf of the first-named 
appellant, Pethu Reddiar. The consideration 
stated in the sale deed made in his favour and 
dated 16-11-1931 (Ex^4), was Rs. 3000. Accord¬ 
ing to the document this amount was made up 
of five sums oi Es. 294-8 0. Es. 195-14-0, Es. 1100, 
R3. 1150 and Rs. 259-10-0, respectively. Of these 
the first three were due by Somasundara on foot 
of decrees which this appellant was to discharge 
by payment, the fourth was said to be due to this 
appellant as surety for Somasundara on a pro¬ 
missory note, and the fifth was stated in the sale 
deed to be the amount of cash received by 
Somasundara. It was admitted that the first 
item had not been discharged, but this appellant 
claimed that he was entitled to recoupment in 
respect of the other sums in the event of his 
appeal failing and the sale deed being set aside. 
The High Court was satisfied that the decrees for 
Rs. 195-14-0 and Es. lOOO had been paid but was 
not satisfied as to the payment of the other 
items or that this appellant had paid the decrees 
out of his own monies. 

[6] As the evidence stands their Lordships 
are of opinion that the decree payments of 
Rs. 195-14-0 and Rs. 1100 should be regarded as 
paid by this appellant, Pethu Reddiar, out of 
his own pocket for the benefit of Somasundara, 
but they share the doubts of the High Court as to 
the other payments alleged. In the circumstances 
of the present case their Lordships consider 
that Pethu Reddiar will, upon complying with 
the orders affecting him in the suit, be entitled 
to be recouped the said sums amounting to 
Bs. 1295-14-0 and no more, and that he should be 
at liberty to take credit for such amount in the 
ascertainment of mesne profits provided he has 
so complied. 

[7] Their Lordships will, therefore, humbly 
advise His Majesty that the appeal he dismissed 
and the decree of the High Court affirmed with- 
out prejudice to the right of Pethu Reddiar, the 
first-named appellant, to recoupment of the sum 
of Rs. 1295-14-0 as aforesaid. The appellants 
must pay the costs of the appeal, 

R.G.D. Appeal dismissed. 

Solicitors for Appellants —Douglas Grant db Co, 

Solicitors for Respondent— T, L, Wilson <& Co, 
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'I' A. 1. R. (35) IGiS'Privy Council 100 

(From Bombay: 31 A. 1. B 1944 Bom. 205) 

26th February 1948 

Lord Normand, Lord MacDermotx and 

8ir John Beaumont 
Bhagu'anji Morarji Goculdas — Appellant 
V. Alevibic Chemical M'^orks Co. Ltd. and 
others — Respondents, 

i’rivy Council Apneiil No. 73 of 1946. 

* (a) Partnership Act (1932). S. 4 — Agreement by 

company with named individuals constituting firm 

— Individuals ceasing to be members of firm by 

death and assignment — Agreement held came to 

end — Companies Act (1913), S. 87 B (c), held did 
not apply. 


It is true that the Indiati Partnership Act goes 
further than the English Partnership Act, 1890, in 
recognising that a tirm may possess a personality dis¬ 
tinct from the persons constituting it; the law in India 

in that re-’pcct being more in accordance with the law 

of Scotland, than with that of England. But the fact 
that a tjrrn possesses a distinct personality does not 
involve that the personality continues uncimnged so 
long ai the business of the firm continues. The Indian 

Act, like the J-.nglish Act, avoids making a firm a cor¬ 
porate body enjoying the right of perpetual succession. 
Where an agreement was made between a company 
and four named individuals, carrying on a business 
under a firm name, when all the four members ceased 
0 l.e members of tbe firm, by death or assignment, 
there i.s no privity between the company and the firm. 
Consequently upon tbe change in the membership of 
luo hrm the agreement comes to an end. [Para. 10] 
In this respect no reliance can bo placed on S. 87B 
(c), Companies Act. This section places the new part¬ 
ner in the position of tho original partner for the 
purpos(23 of tlie proviso to S. 87B{e) and does not 
make him an original partner for the purposes of 
the agreement. * [VD.rTvy\ 

Annotauon : (’de.^fan.) Companies Act, S. S7B,N.*i. 
(b) Civil P. C (1908). O. 6 R. 17_Limitation; 
raendment of the plaint introducing a now claim. 

whPn^r'^i' ^ limitation, at the time 

when the leave was sought, cannot be allowed. [Para 111 

C., 0. 6 R. 17 

N• 1 [). IH* G• * 

Sir Herbert Cnnliffc and Phineas Qnass — 

D. N. Pritt, W. Gordon Broivn and 




Sir John Beaumont. — This is an appet 

from tbe judgment and decree of the High Com 

of Judicature at Bombay dated 2!ith Novembe 

1043, dismissing the appellant’s appeal from th 

judgment and decree dated I6th December 194 ! 

of (Jhagla J. exercising original civil jurisdictio 
of tbe High Court. 


[2] In the suit out of which this appeal arises 

the appellant, who was plaintill, claimed against 

respondent i, the Alembic Chemical Works Co., 

Ltd. (hereinafter referred to as “tbe company”) 

Es. 9,00,000 damages for breach of an agreement 

of 7th December 1907, to employ the firm of 

Kotibhasker Amin & Co., of which the appellant 

claimed to be a member, as managing agents of 
the company. 


[3] The claim arises in this way. The company 
was formed in the year 1907 and under cl. 6 of 
the Memorandum of Association it was provided 
that the members who then constituted or who 
might thereafter constitute the firm of Messrs. 
Kotibhasker Amin & Co. were thereby appointed 
secretaries, treasurers and agents of the company 
upon the terms contained in the agreement 
annexed to the Articles of Association, and it 
was expressly provided that in consideration of 
tbe services rendered by them in promoting the 
company, the appointment of the said firm as 
secretaries, treasurers and agents of the com¬ 
pany should not be liable at any time there¬ 
after to be revoked or cancelled on any ground 
or for any reason whatever, save and except 
their being found guilty of fraud in the manage¬ 
ment and discharge of their duties as euch 
secretaties. treasurers and agents, and that the 
remuneration payable to the said firm should be 
as therein mentioned. Clause III of the Article 
of Association was expressed in much the sams 
terms and referred to the agreement thereto 
annexed and marked A. 

[4] The agreement referred to in the Memo¬ 
randum and Articles of Association was dated 
7th December 1907, and was made between the 
company of the one part and Anant Shridhar 
Kotibhasker, Bhailal Dajibhai Amin, Krishnalal 
Tribhowandas Gajjar then a minor by his 
guardian Tribhowandas Kalyandas Gajjar and 
Moreshwar Bhalchandra Bhatvadeker, carrying 
on business in Bombay under the name and 
style of Messrs. Kotibhasker, Amin & Co. of the 
other part. The agreement so far as material 
provided that in consideration of the agreement 
of the company thereinafter contained they, the 
four persons of the second part, promised and 
agreed on behalf of themselves and each of them 
and the members or member of the said firm oi 
Messrs. Kotibhaskar, Amin & Co., for the time 
being, thereinafter referred to as the said firm: 
(cl. i)—That they would faithfully and to the 
best of their ability perform the offices of secre¬ 
taries, treasurers and agents of the said company 
for the purpose of carrying on to the best advan- 
tage the business of the said company so long as 
the said company and tho said firm should con¬ 
tinue to carry on their respective business at the 
remuneration upon the terms and subject to the 
conditions thereinafter mentioned; (clause 2)— 
That in consideration of the agreement herein¬ 
before contained on the part of the said firm, 
and in further consideration of tho said firm 
having promoted the said company, the com¬ 
pany thereby promised and agreed with tbe said 
firm and its members or member for the time 
being that the said firm should be employed as> 
and should be the secretaries, treasurers and 
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agents of the said company as long as the said 
firm and the said company should exist and con¬ 
tinue to carry on the business either in the pre¬ 
sent or any name, and that such appointment 
should not be liable to be at any tims'Tevoked or 
cancelled on any ground or for any reason what¬ 
ever except their being found guilty of fraud in 
the management and discharge of their duties of 
secretaries, treasurers and agents; and the said 
company thereby for itself and for its successors 
covenanted with the said four persons of the 
second part and the said firm severally and 
jointly that the said company should from time 
to time when the constitution of the said firm 
changed by death, retirement, admission of any 
new partner or otherwise, enter into a fresh 
agreement if necessary with the said firm and 
the partner or partners therein in the terms of 
that agreement. 

[ 5 ] It was admitted by counsel for the res¬ 
pondents before the Board that the said manag- 
ing agents’ agreement was executed by the 
company after its incorporation, though that 
fact does not appear from the record. 

[6] The subsequent history of the constitution 
of the firm is as follows: 

In the year 1910 A. S. Kotibhasker died. In 
the year 1911 the said Bhatvadeker assigned his 
share in the firm to T. K. Gajjar. In the year 

1919 T. K. Gajjar assigned his share to K. T. 
Gajjar, who already possessed one share. In 

1920 K. T. Gajjar assigned his two shares to one 
N. Purshottam. In the year 1922 the said 
N. Purshottam assigned his shares to the appel- 
lant. The firm then consisted of the said B. D. 
Amin, one of the original partners, and the ap¬ 
pellant. On 5th October 1939, the said B. D. 
Amin assigned his share in the firm to his son, 
respondent 2. It is not disputed that on the 
occasion of any change in the constitution of the 
firm notice of the fact was given to the company 
who recorded such fact in its minutes, but it is 
not alleged that on any of these occasions an 
express fresh agreement was-entered into by the 
company with the reconstituted firm as con¬ 
templated in cl. 2 of the managing agents’ 
agreement. 

[73 On 20 th November 1939, the company, by 
their attorneys, wrote to the firm alleging that 
since 5th October 1939, when B. D. Amin, the only 
remaining original partner, assinged his share 
in the firm the firm with which the company had 
entered into the agreement of 7th December 1907, 
ceased to exist and that such agreement had come 
to an end, and informing the firm that the then 
firm of Kotibhasker, Amin and Company was not 
entitled to act as secretaries, treasurers and agents 
of the company and to be paid remuneration as 
such. After some correspondence between the 


parties this suit was filed on llth March 1940, by. 
the appellant against the company, respondent 2 
who was not willing to join as plaintiff, and 
certain other parties whose position is not now 
material. The claim, as already stated, was for 
damages for breach of the agreement of 7 th 
December 1907. 

[S] The learned trial Judge dismissed the suit 
primarily upon the ground that the firm of 
Kotibhasker, Amin and Company existing at the 
commencement of this suit, and consisting of the 
appellant and respondent 2, neither of whom 
was a partner at the date of the managing 
agents’ agreement was not the same firm as that 
which had entered into such agreement, and that 
the appellant, not having been a party to such 
agreement could not enforce the rights, nor be 
rendered liable for the obligations, of the firm 
arising thereunder. 

[9J An appeal to the High Court in its appel. 
late jurisdiction was dismissed substantially on 
the same grounds. Their Lordships think that 
the decisions of the Courts in India upon this 
point were right. 

[10] Before the Board it was argued that 
under the Indian Partnership Act, 1932, a firm is 
recognised as an entity apart from the persons 
constituting it, and that the entity continues so 
long as the firm exists and continues to carry on 
its business. It is true that the Indian Partner¬ 
ship Act goes further than the English Partner¬ 
ship Act, 1890, in recognising that a firm may 
possess a personality distinct from the persons 
constituting it; the law in India in that respect 
being more in accordance with the law of Scot-j 
land, than with that of England. But the fact 
that a firm possesses a distinct personality does 
not involve that the personality continues un¬ 
changed so long as the business of the firm con¬ 
tinues, The Indian Act, like the English Act, 
avoids making a firm a corporate body enjoying 
the right of perpetual succession. The argee- 
ment of 7th December 1907 was made between 
the company and four named individuals, and 
when all of those four individuals had ceased 
to be members of the firm, there was no 
privity between the company and the firm as it 
then existed. 

[11] In the Court of appeal the appellant 
sought to raise a further point. It was conten¬ 
ded that as the company had recognised B. D. 
Amin and the appellant as their managing 
agents from 1922 to 1939 it must be inferred that 
the company had entered into an agreement with 
the said B. D. Amin and the appellant to employ 
them as managing agents upon the terms of the 
agreement of 7th December 1907. To this con- 
tontion it was pointed out that in the plaint there 
was no plea of estoppel against the company,. 
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.and no allegation of any implied agreement 
! etween the company and the appellant, and 
that damages were claimed only for breach of 
the agreement of 7th December 1907. There- 
upon the appellant asked for leave to amend the 
jdaint by alleging an implied agreement made 
in 1922 between ibo company on the one hand 
and D. D. Amin and the appellant on the other, 
and claiming damages for the breach of such 
agreement. The Court refused leave to amend, 
and the appellant has argued before the Board 
that such refusal was wrongful. In their Lord- 
ships’ view the Court of appeal in India was 
right to refuse leave to amend, since at the time 
when leave to amend was sought any claim under 
the alleged implied a'greement would have been 
barred by limitation. 

[12] In the trial Court and before this Board 
some reliance was placed on S. 87B (c), Com¬ 
panies Act. That sub-clause was introduced 
:nto the Companies Act by the amending Act of 
1936. The sub-clause renders a transfer of his 
ol'Hce by a managing agent void unless approved 
by the company in general meeting, but there is 
a proviso removing from the operation of the 
sub-clause any change in the partners of a mana¬ 
ging agent’s lirm, so long as one of the 
original partners continues to be a partner in 
such firm, and “original partners” aro defined 
to mean, in the case of managing agents 
appointed before the commencement of the 
amending Act, 1936, partners who were partners 
at the date of the commencement of the Act. So 
for the purposes of the proviso, the appellant was 
;to be regarded as an original partner. Their 
jLordships agree with the learned trial Judge that 
.this section of the Companies Act has no applica¬ 
tion to the present case. It places the appellant 
,in the position of an original partner for the 
purposes of the proviso but does not make him 
■an original partner for the purposes of the 
managing agents' agreement. For these rea¬ 
sons their Lordships will humbly advise His 
Majesty that this appeal be dismissed with costs. 

it.G.D. Appeal dismissed. 

Solicitors for Appellant — T. L. Wilson d Co. 

Solicitors for Kespondents — //;/, S. L. Polak tC Co. 
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14th October 1947 

Lords Simonds, Normand and 

MacDermott 

Commissi07ier of Income-tax^ WcstPu7ijaht 
North-West Frontier and Delhi Provinces, 
Lahore — Appellant v. Tribune Trust, 
Lahore — Respondent, 

Trivy Council Appeal No. 83 of 1916. 


A. 1. R, 

(a) Income-tax Act (1922), S. 33 — Objection to 
assessment for certain year on ground that income 
of that year was exempt—Reference to High Court 
under S. 66—High Court deciding that income was 
not exempt — Decision reversed in Privy Council 
appeal — Meanwhile assessments for subsequent 
years made in accordance with decision of High 
Court—Assessments are not nullity—S. 33 does not 
confer general relief to assessee. 

An ft'?5e?see, which was a trust, which had paid tax 
up to the year 1931*32, raised an objeetion in respect of 
assessment for the year 1932-33 on the ground that its 
income for that year was exempt by virtue of S. 4 (3) 

(i). Id a reference to High Court under S. 66 it held 
that the income was not exempt. Tbe assessee appealed 
to tbe Privy Council and the Board reversed the deol- 
sion of the High Court. Meanwhile after tbe decision of 
tbe High Court and prior to tbe decision of tbe Privy 
Council tbe assessments for tbe years subsequent to the 
year 1932*33 were made and completed in accordance 
with tbe decision of tbe High Court. Tbe assessee after 
tbe decision of tbe Privy Council made an application 
under S. 33 praying that the assessments for the years 
subsequent to 1932-33 might be quashed. The Commls' 
sloner refused to cancel tbe assessments on the ground 
that tbe assessee had not availed itself of tbe procedure 
which the law provided including if necessary an appeal 
to tbe Privy Council in respect of assessments subse¬ 
quent to tbe year 1932-33 : 

Held that tbe assessments were not a nullity *. 34 
A. I. R, 1947 P. C. 78, Bel. on, [Para 34] 

lUld further that the assessee had no right enforce- 
able against the Commissioner to require refund of tax 
paid by it upon grounds of equity and good conscience. 
The only remedies open to tbe assessee whether in 
regard to appeal against assessment or to claim refund 
were to be found within tbe four corners of tbe Act. As 
the assessee bad not availed itself of tbe procedure 
provided by law including an appeal to tbe Privy 
Gounoil it was open to the Commissioner to refuse to 
reopen assessments. Hence it could not bo said that the 
Commissioner exercised his discretion improperly. 

[Paras 38 & 39] 

Held also that S. 33 did not confer a general relief to 
the assessee. Hence the claim of the assessee under 
S 33 was rightly rejected. [Paras 41 & 42] 

(b) Income-tax Act (1922), Ss. 66 (2) and 33— 
Order under S. 33 is prejudicial to assessee only when 
he is in worse position than belore order was made. 

(Obiter )—An order made by tbe Commissioner under 
S. 33 can only be said to be prejudicial by tbe ass^see 
when he is, as a result of it, in a different and wrose 
position than that in which ho was placed by the order 
under review. If the assessee has a complaint against 
any assessment or order made by a subordinate officer, 
he has the appropriate and specific remedy which the 
Act provides. The Commissioner may act under S. 38 
with or without tbo invitation of tbo assessee : If he 
does so without invitation, it is clear that, if he does 
nothing to worsen the position of the assessee, tbo latter 
can acquire no right : the review may be a purely 
departmental matter of which the assessee knows 
nothing. If on the other band the Commissioner acts 
at tbo invitation of the assessee and again does nothing 
to worsen bis position, there is no justification for 
giving him a new right of appeal. He has a epeoifio 
right of appeal against the assessment or order of the 
subordinate officer, which is subject to its own time 
limit. That be cannot enlarge by taking a course which 
is on his part purely voluntary. Thus reference does not 
lie from an order under S. 83 unless that order is 
prejudicial to the assessee ifi the sense that he is in a 
wroso position than before theorder was made. [Para 43] 
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Ad assessee who had paid taz up to the year 1931-32 
.raised an objection regarding the assessment for tbe 
year 1932-33 on the ground that bis income for that 
year was ezempt. In a reference to High Court uuder 
S. 66 the objection was rejected. In appeal to the Privy 
Oouncil the decision of the High Court was reversed. 
Meanwhile after the decision of the High Court and 
prior to tbe decision of tbe Privy Council, assessments 
•for the year subsequent to the year 1932-33 were made 
and completed according to the decision of the High 
Court. The assessee applied under S. 33 for cancellation 
of these assessments. The Commissioner refused to 
do so: 

Held that reference under S. 66 (2) was not competent 
as the Commissioner did not enhance the assessments 
made upon the assessee or otherwise alter his position 
for the worse. 31 A. I. R. 1944 Lah. 445, Reversed. 

[Para 44] 

Cases referred : — 

1. {’39) 66 I. A. 241 : 26 A. I, E. 1939 P. C. 208 : 
I.L.R. (1939) Lah. 475 : I.L.R. (1939) Ear. P. C. 337: 
182 I. C. 882 (P. C.), Tribune Press Lahore v. Commr. 
of Income-taz, Punjab. 

2. (’47) 74 1. A. 50 : 34 A. 1. R, 1947 P. C. 73 : 231 
I.C. 1 (P.C.), Raleigh Investment Co. Ltd. v. Governor 
General in Council. 

3. (1880) 5 A. C. 214 : 49 L. J. Q. B. 577 : 42 L. T. 
546 : 28 W. R. 726, Julius v. Bishop of Oxford. 

J. Millard Tucker and B. Sen — for Appellant. 

C, 2/, King and R. K, Handoo — for Respondent. 


Lord Sitnonds. — This appeal is brought 
from a judgment of the High Court of Judicature 
at Lahore dated 23-3-1944, which was delivered 
on a reference made by the Commissioner of 
Income-tax. West Punjab, N. W. F. and Delhi 
Provinces under's. 66 (3), Income-tax Act (11 of 
1922) pursuant to a mandamus issued by the 
same Court on 3-4-1941. 

[2] The appeal raises somewhat complicated 
questions of procedural and substantive law and 
it is necessary to state the facts at some length. 

[3] The respondent, the Tribune Trust, which 
will generally be referred to as "the respondent,” 
was created by one Sardar Dayal Singh in tlae 
year 1898 and it appears to have been assessed 
to, and to have paid, income-tax on the income, 
profits or gains of its property, from the year 
1917-18 to the year 1931-32. But in respect of its 
assessment for the year 1932*33 it raised an 
objection on the ground that it was exempt from 
taxation by virtue of S. 4 (3) (i), Income-tax 
Act already mentioned, which provides; 

“This Act shall not apply to the following classes of 
income:—(i) any income derived from property held 
under trust or other legal obligation wholly for religious 
or charitable purposes.” 

[4] This claim led to a reference to the High 
Court of Judicature at Lahore under S. 66 of the 
Act. That Court, on 4-6-1935, held, contrary to 
1;he contention of the respondent, that its income 
was not exempt from tax. The respondent ap¬ 
pealed to His Majesty in Council, and this Board, 
after referring the matter back to the commis¬ 
sioner for further findings of fact, on 13.6-1939, 
^reversed the judgment of the High Court and 


held that the income, in respect of which the 
respondent had been assessed for the year in 
question, was exempt from tax. Their Lordships’ 
decision is reported in 66 I. A. 241.^ 

[o] The as'sessments of the respondent's income 
for the years subsequent to 1932-33 were held in 
abeyance pending tbe judgment of the High 
Court in the matter of the assessment for that 
year, but after its judgment in June 1935, assess, 
ments were completed in accordance therewith 
and payments were duly made by the respondent 
in respect of the assessments for the years 1933 - 
34, 1934-35, 1935-36, 1936-37, 1937-38, 1938 39, and 
also in respect of supplementary assessments 
for the years 1931-32 and 1936-37. 

[6] The history of these assessments is briefly 
as follows: 

1931-32. A supplementary assessment was 
made under s. 23 (4) read with s. 34 of tbe Act 
on 14-11-1936, An appeal to the Assistant Com¬ 
missioner was dismissed as no appeal from an 
order under S. 23 (i) was then competent, and 
an application to the Commissioner under s. 33 
was also rejected. 

1933-34 and 1934-35. Orders of assessement 
were passed under s. 23 (3) on 4-9-1935. The res¬ 
pondent appealed to the Assistant Commissioner 
under S. 31 and its appeals were rejected on 31- 
8 1936. No further action was taken by the res- 
pondent. 

1935- 36. The assessment was made uuder S. 23 
(3) on 27-1-1936. No appeal was filed. 

1936- 37. The assessment was made under S. 23 
(3) on 11-11-1937. An appeal was rejected by 
the Assistant Commissioner on 14-5-1938. No 
further action was taken by the respondent, 

1937- 38. The assessment was made under s. 23 
(3) on 26 1-1938. No appeal was filed. 

1938- 39. The assessment was made under S, 23 
(3) on 26-10-1938. No appeal was filed. 

[7] The relevant dates of the different stages 
of these assessments are tabulated below : 



Date of 

Date of 

Appellate Order 

Assessment . 

Assessment 

Payment 

dismissing 

Year 

Order 


Appeal 

1931-32 

24-11-36 

22-1-37 

22-7-37 

supplementary 

1933-34 

4- 9*35 

21.10.35 

31. 8 36 

1934-35 

4- 9-35 

21.10.35 

31. 8.36 

1935-36 

27-11 36 

4. 1.37 


1936-37 

11- 9-37 

4.10.37 

14. 5.38 

1936-37 

26-10-38 

8.12.38 


supplementary 

1937-38 

26- 1-38 

26. 3.38 

_ 

1938-39 

26-10-38 

7. 1.38 

^ , 


[8] It is not disputed that all these assess¬ 
ments had been made and had become final and 
conclusive before this Board gave its decision in 
respect of the assessment for the year 1932-33. 

[9] On 30-8-1939, the respondent wrote to the 
Commissioner of Income-tax, the present appel- 


\ 
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lanfc, submittiug that in view of this decision of 
the Board all the assessments above mentioned 
should be cancelled. The material part of his 
letter is as follows : 

"In this conaection I have further to submit that in 
view of the same order our assessment for the years re¬ 
ferred above should also stand cancelled. You will, 
therefore, very kindly review those orders and grant us 
the refund due to ns. All these assessments with the 
exception of supplementary one made under S. 34 for 
the year 1931*32, relate to the years subsequent to the 
year for which our appeal has been accepted by the 
Privy Council. The supplementary assessment for the 
year 1931'32, was also made after the year 1932*33, 
and as such that too was illegal and has to be set aside. 
For jour convenience lhaveprepared’a statement show¬ 
ing the refund due to us for the remaining years.” 

[10] This letter was followed by a letter dated 25- 
10-1939, from the respondent’s advocate in which 
ho requested that the appellant would treat the 
earlier letter “as a joint petition under s. 33, In¬ 
come-tax Act” and praying that the assessments 
in question migh be quashed. 

[llj At this stage it is relevant to note pre¬ 
cisely what course the Commissioner took; for 
some argument has been founded upon it. He 
appears to have treated it as a matter of course 
that his consideration of the matter should be 
invoked under S. 33 and he made an order, so 
describing it, on 23rd November 1939, in the 
following terms: 

"In accordance witli the recent decision of the Privy 
Council a refund has been granted to the asscssees in 
respect of their assessment for the year 1932-33. The 
present petition relates to the assessments for 1931-32 
(supplementary), 1933-3J, 1934-35, 1935-36, 1937-33 
and 1938-39. It was open to the assessees to keep those 
assessments alive by Laving them included in the refe¬ 
rence to the Privy Council. As they did not do so, I 
can see no reason for re-opening the assessments at 
this stage.” 

[12] Their Lordships will at a later stage 
comment on the terms of this order. 

Cl 3] Disappointed by this failure, the respon¬ 
dent on 22Dd January 1940, filed seven petitions 
(one in respect of each assessment) to the appel- 
lant praying him to state a case and refer it to 
the Pligh Court at Lahore under 3. G6 (2) of the 
Act on two questions of law which were said to 
arise under the said Order. These questions were 
in substance, (l) whether the assessments in ques¬ 
tion should not have been quashed under S. 33 
of the Act in view of the decision of the Privy 
Council in regard to the 1932-33 assessment and 
(2) whether the order of 23rd November 1939, 
refusing to re-open the assessments was legally 
correct. 

[14] On 9th April 1940, the Commissioner 
dismissed these petitions declining to state a case 
as in his opinion there was no question of law 
arising which was a proper subject for reference 
under the section. To this aspect of the case 
their Lordships will later recur. 


[15] The respondent then moved the High 
Court by seven separate applications (one in 
respect of each assessment) praying that the 
Commissioner might be required under s. 66 (3) 
of the Act to state a case on certain questions 
which were alleged to arise out of his said order 
of 23rd November 1939. On 3rd April 1941, 
the High Court acceded to these applications and 
directed the Commissioner to state a case for 
reference under 8. 66 upon the following ques¬ 
tions which it thus reformulated: 

"(A) Whether there were any 'remedies open to the 
assessee by which he could have kept the assessments 
alive for the purposes of demanding a refund under 

3. 33? 

(B) Whether the matter of the assessability of the 
assessee was not res judicata by reason of the Privy 
Council decision . . .? 

(C) Whether, in view of the matter between the 
parties being assessability of the assessee, assessments 
made subsequent to the year 1932-33 are not nltra 
vires and therefore no assessment in the eye of the 
law at all?” 

[16] Pursuant to this direction the Commis¬ 
sioner on 1st April 1943, stated a case and in 
effect gave his opinion upon the several questions 
as follows: (A) Yes; (B) Not as regards any 
assessment except that for the year 1932-33 ; (c) 
the assessments were not ultra vires. He also 
made some further observations upon the ques. 
tion whether in the circumstances of the case a 
reference lay, and made a preliminary submis¬ 
sion that it did not lie. 

[17] The reference was duly heard by the 
High Court and on 3rd March 1944, judgment 
was delivered by Din Mahommad J., with whom 
Sale J., agreed. It is significant of the difficul¬ 
ties of the case that once more the questions 
were formulated and were re-stated in the follow¬ 
ing form: 

"(I) Whether the assessments made subsequent to 
the years 1932-33 including the supplementary as¬ 
sessment for the year 1931*32 were a nullity in view of 
the decision of their Lordships of the Privy CouuoU? 

(2) Whether the Commissioner of Income-tax acted 
improperly in refusing to exercise the discretion vested 
in him to cancel the said assessments and to order 
the repayment of the sums received from the assessees 
on account of those assessments? 

(3) Whether the assessees could be denied the relief 
claimed by them under S. 33, Income-tax Act on any 
valid ground?” 

[18] The High Court rejected the preliminary 
submission of the Comiiiissioner holding that its 
own previous decision on this matter could not 
be questioned and upon the questions as restated 
in the case held in .favour of the respondent (1) 
that the assessments in question were a nullity; 
( 2 ] that the Commissioner had acted improperly 
in refusing to exercise the discretion referred to; 
and ( 3 ) that the respondent could not be denied 
the relief claimed by him under s. 33 on any 
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valid ground. From this deciaion the present 
appeal has been brought. 

[19] Reference must now be made to the 
relevant sections of the Income-tax Act and, 
■while, strictly, the only matters of appeal are the 
questions as finally settled in the case stated, it 
will not be found possible to avoid reference to 
the jurisdictional point which formed the subject 
of the earlier decision of the High Court. So 
closely interlocked are the procedural and subs¬ 
tantive law of income-tax. 

[20] The incidence of income-tax in India is 
governed by the Indian Income-tax Act, 1922, 
as subsequently amended. Chapter i, consisting 
of Ss. 3 and 4, is headed “Charge of Income-tax’* 
and S. 4, which by Sub-s. (i) enacts that, save as 
thereinafter provided, the Act shall apply to all 
income, profits or gains as therein defined, by 
sub-s. (3) makes the provision ior exemption 
which has already been set out earlier in this 
judgment. The exemptions are numerous and 
include “agricultural income** which is elaborate¬ 
ly defined in S. 1. 

[21] Chapter III consisting of Ss. 6 to 17 inclu¬ 
sive is headed “Taxable income'* and defines the 
heads of income, profits and gains which are 
chargeable to tax and by whom the tax shall be 
paid. The respondent attached some importance 
to the fact that in contradistinction to the lan¬ 
guage of s. 4 ( 3 ), S3. 14 and 15, which also confer 
exemption, open with the words: “ The tax 
shall not be payable.’* In their Lordships* opi¬ 
nion the difference in~TSngn^bge does not create a 
different legal result, 

[22] Chapter IV, headed “Deductions and 
Assessments** and consisting of ss. 18 to 39 inclu¬ 
sive, deals elaborately with these two subjects. It 
prescribes in detail the duties of the income-tax 
authorities and the obligations and rights of the 
assessee and in particular by S. 3 o defines the 
right of appeal to the Assistant Commissioner 
against an assessment and the limit of time 
within which an appeal may be brought, and by 
S. 31 defines the powers and duties of the Assis- 
tant Commissioner upon the hearing of an 
-appeal. This section contains a proviso that the 
Assistant Commissioner shall not enhance an 
assessment unless the appellant has had a reason¬ 
able opportunity of showing cause against such 
an enhancement. Section 32 provides that any 
assessee objecting to an order passed by an 
Assistant Commissioner under s. 28 or to an 
order enhancing his assessment under Sub-s. (3) 
of s. 31 may appeal to the Commissioner within 
30 days of the date on which he was served with 
notice of such order. This section provides by 
Sub.s. ( 3 ) that in disposing of the appeal the 
Commissioner may after giving the appellant an 
opportunity of being heard pass such orders 


thereon as he thinks fit. Their Lordships pause 

at this point to observe with what particularity 

the rights of the assessee in regard to appeal are 

defined. The sections to which reference has been 

made are couched in language which is apt to 

create rights and to define their limits. Then 

comes s. 33 round which so much argument has 
ranged. 

[ 23 ] Section 33 enacts : 

“(1) The Commissioner may of his own motion call 
for the record of any proceeding under this Act which 
has been taken by any authority subordinate to him or 
by himself when exercising the power of an Assistant 
Commissioner under sub-s. (4) of S. 5. (2) On receipt 
of the record the Commissioner may make such enquiry 
or cause such enquiry to be made and, subject to the 
provisions of this Act, may pass such orders thereon as 
he thinks fit; Provided that he shall not pass any order 
prejudicial to an assessee without hearing him or giv¬ 
ing him a reasonable opportunity of being beard.” 

[24] It is this section, as the third question in 
the case stated indicates, upon which the respon¬ 
dent relies as establishing a right to relief, and 
their Lordships will recur to it, observing how¬ 
ever that in its language and in its context it 
appears ill-designed for such a purpose. 

[25] Sections 33A to 39 deal with specific 
matters which do not require to be noticed. 

[26] Chapter V. as its heading “Liability in 
Special Cases” indicates, deals in ss. 40 to 44 
with certain special cases, as does Chap. VA. 

[27] Chapter vi deals with Recovery of Tax 
and Penalties and calls for no comment. 

[ 28 ] Chapter yii headed “Refunds’* deals in 
S3. 48 to 50A with that subject. There has been 
considerable amendment of these sections but 
there has been no amendment which affects the 
matter under appeal. Upon the assumption 
(which appears to be justified by the concluding 
words of S. 48 ( 4 ) of the amending Act of 1939 ) 
that the operative provisions are contained in 
the Act before its amendment in 1939, the posi¬ 
tion in regard to refund is that, if the Assistant 
Commiasionec or the Commissioner in exercise 
of their respective appellate powers is satisfied 
that the amount of tax paid by an assessee for 
any year exceeds the amount with which he is 
properly chargeable for that year, he shall cause 
a refund to be made by the Income-tax Officer 
of any amount found to have been wrongly paid 
or in excess. But there is an important proviso 
viz., s. 48A (3) (which in the amending Act 
was replaced by s. 48 ( 4 )), that nothing in the 
section shall operate to validate any objection or 
appeal which is otherwise invalid or to authorise 
the revision of any assessment or other matter 
which has become final and conclusive or the 
review by • any officer of a decision of his own 
which is subject to appeal or revision or where 
any relief is specifically provided elsewhere in 
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the Act, to entitle any person to any relief other 
or f’reatcr than that relief. 

[ 29 j Chapter VIII deals ^'ith offences and 
penalties. Chapter ix with super-tax and chap¬ 
ter IXA with certain special matters. Chap. 10 is 
headed "Miscellaneous” and contains the ira- 
portant S. GG under which upon a case stated 
reference can be made to the High Court. 

[ 30 J This S. 66 provides (l) that if in the 
course of any assessment under the Act or any 
proceeding in connection therewith other than a 
proceeding under chap. 8 a question of law 
arises, the Commissioner may either on his own 
motion or on reference from any Income-tax 
authority subordinate to him draw up a state¬ 
ment of the case and refer it with his own opi- 
niou thereon to the High Court; (2) that within 
60 days of the date on which he is served with 
notice of an order under S. 31 or S. 32 or of an 
order under s. 33 enhancing an assessment or 
otherwise prejudicial to him the assessee, in res¬ 
pect of whom the order or decision was passed, 
may by application as therein mentioned require 
the Commissioner to refer to the High Court 
any question of law arising out of such order or 
decision and the Commissioner shall within 60 
days of the receipt of such application draw up 
a statement of the case and refer it with his own 
opinion thereon to the High Court: Provided 
that a reference shall be from an order under 
S 33 only on a question of law arising out of 
that order itself and not on a question of law 
arising out of a previous order under S. 31 or 
S. 32 revised by the order under s. 33. It is fur¬ 
ther provided by S. 66 (3) that, if the Commis- 
sioner refuses to state a case on the ground that 
no question of law arises, the assesses may apply 
to the High Court which may require the Com- 
missioner to state a case and refer it. It is this 
jurisdiction which, as already stated, has been 
successfully invoked in this case. 

[31] Finally it is necessary only to refer to 
S. G7 of the Act, which provides that no suit 
shall be brought in any civil Court to set aside 
or modify any assessment made under this Act 
and no prosecution suit or other proceeding shall 
lie against any Government Officer for anything 
in good faith done or intended to be done under 
the Act. 

[32] Plaving thus briefly reviewed the rele¬ 
vant sections of the Act under which the respon- 
dent was in fact assessed to income-tax and paid 
it, their Lordships return to the questions in the 
case stated. 

[33] The first, and perhaps the most impor¬ 
tant, question, is whether the assessments were a 
“nullity”. This is the word ultimately chosen to 
express the legal concept upon which the res¬ 
pondent founds its claim to relief. Their Lord- 


ships find some difficulty in understanding whafe 
is meant by the word in its present context. The 
assessments were duly made, as they were bound 
to be made, by the income-tax officer in the pro- 
per exercise of his duty. If this Board had 
otherwise decided the appeal which came before 
it in 1939, they would have stood unquestionable 
and unquestioned. It does not appear to their 
Lordships that they were a “nullity” in any 
other sense than that if they had been challenged- 
in due time they might have been set aside. But 
the same thing is true of every assessment which 
is open to successful challenge and it is just be- 
cause convenience of administration demands 
that the validity of an assessment shall be tested 
in a particular way, that the Income-tax Act. 
provides that way and at the same time enacts 
by s. 67 that it shall be tested in no other way. 
Their Lordships in the course of reviewing the 
Act observed upon the language of the section 
conferring the exemption now in question. They 
would repeat that they do not find in it any 
justification for the view that an assessment, 
which may ultimately be held to be invalid in 
that it does not give effect to the provision for 
exemption, is thereby rendered a "nullity”. In 
coming to this conclusion they find strong sup¬ 
port in the recent decision of this Board in 

74 I. A. 50.^ 

[34] Their Lordships then must answer the. 
first question by saying that the assessments! 
were not a nullity. 

[35] It is then upon the footing that there 
were assessments validly made, which were 
effective until they were set aside, that the 
second question must be answered. This ques¬ 
tion does not in terms refer to s. 33 of the Act, 
as does the third question. But it is the power 
of revision or review contained in that section 
upon which the respondent relies. It is necessary 
then to ask what is the "discretion” vested in 
the Commissioner and what is intended by the 
use of the word "improper” in connection with 
its exercise, 

[36] Upon the first part of this question their 
Lordships are placed in a position of some em¬ 
barrassment, as was learned counsel for the ap¬ 
pellant, by an admission which appears to have 
been made by or on behalf of the appellant in 
the High Court, for it seems that it was there 
conceded that 8.33 empowered the Commissioner 
to grant to the respondent alb the relief that it 
claimed, to set aside all assessments whether or 

not they had under the provisions of the Act 
become final and conclusive, and to order the 
refund of all sums paid, whether or not the time 
for appeal had expired. Their Lordships must 
not he taken as assenting to this view of the 
Commissioner’s powers, but they will, neverthe- 
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le39. assume for the purpose of this appeal that 
he had such a power and will upon that assump- 
tion proceed to consider whether his action in 
refusing to exercise it in favour of the respon¬ 
dent was improper. 

[37] Upon this part of the case, the argument 
for the respondent, which found favour with the 
High Court, was that the refusal of the Com¬ 
missioner was “improper” in the sense that it 
was contrary to equity and good conscience that 
money should be retained which ought never 
to have been paid. It was not very clear how 
far this argument was based on the premise, 
now held by their Lordships to be fallacious,’ 
that the assessments were a “nullity”, but it 
can presumably be placed on a broad ethical 
basis whatever may be the true view of the 
assessments. Upon this footing then the argument 
must be that the assesaee has a right enforceable 
against the Commissioner to require refund of 
tax paid by him upon grounds of equity and 
good conscience, though the assessment has been 
made and the tax received in good faith. 

[38] Their Lordships cannot accept this argu¬ 
ment. They have reviewed the Code of Income- 
tax law for the purpose of sTiowing that it 
exhaustively defines the obligations and remedies 
of the taxpayer. It would be wholly incompatible 
with this that he should have a collateral right, 
necessarily vague and iJl-defined, founded on the 
principles of equity and good conscience. Their 
Lordships are of opinion-that the only remedies 
open to the taxpayer, whether in regard to appeal 
against assessment or to claim for refund are to 
be the found within the four corners of the Act. 
This view of his rights harmonises with the 
provision of S. 67, to which reference has already 
been made, that no suit shall be brought in any 
civil Court to set aside or modify any assessment 
made under the Act. It is the Act which prescri¬ 
bes both the remedy and the manner in which 
it may be enforced. 

[39] It has, however, as a subsidiary argument 
been urged on behalf of the respondent that it 
appears upon the face of the order of the Com. 
missioner of 23-11-1939, that he exercised impro- 
perly the discretion assumed to be vested in him 
and that his order should therefore be set aside. 
It is true that the sentence, “It was open to the 
assessees to keep these assessments alive by 
haying them included in the reference to the 
Privy Council is not happily expressed, but is 
sufficiently clear that what the Commissioner 
|had in mind was that it was open to the asses- 
sees to have availed themselves of the procedure 
|Which the law provided, including if necessary 
ian appeal to His Majesty in Council, and that, 
as they had not done so, he refused to re-open 
the assessments. This was in fact the reason and, 


as their Lordships think, a valid reason for the 
course that he took. Moreover their Lordships, 
even if they thought that the Commissioner had 
not expressed himself with sufficient clarityj 
could do no more than send the matter back to 
him for further consideration. They would not,' 
upon so slender a ground, conclude that he had 
exercised his discretion improperly and direct 
him to exercise it differently, 

[40] The third question in the case stated is 
“Whether the assessees could be denied the relief 
claimed by them under s. 33, Income-tax Act, 
on any valid ground? ” 

[41] The fallacy implicit in this question has 
been made clear in the discussion of the first two 
questions. It assumes that S. 33 creates a right 
in the assessee. In their Lordships’ opinion it 
creates no such right. On behalf of the reapon- 
dent the well-known principle which was discussed 
in (1880) 5 A. G. 214,® was invoked and it was 
urged that the section which opens with the 
words, “The Commissioner may of his own 
motion” imposed upon him a duty which he was 
bound to perform upon the application of an 
assessee. It is possible that there might be a 
context in which words so inapt for that purpose 
would create a duty. But in the present case 
there is no such context. On the contrary, S. 33 
follows upon a number of sections which deter¬ 
mine the rights of the assessee and is itself, as its 
language clearly indicates, intended to provide 
administrative machinery by which a higher 
executive officer may review the acts of his 
subordinates and take the necessary action upon 
such review. It appears that as a matter of con¬ 
venience a practice has grown up under which 
the Commissioner has been invited to act “of his 
own motion” under the section and where this 
occurs a certain degree of formality has been adop- 
ted .But the language of the section does not support 
the contention, which lies at the root of the third 
question and is vital to the respondent’s case, 
that it affords a claim to relief. As has been 
already pointed out, appropriate relief is specifi- ■ 
cally given by other sections: it is not possible 
to interpret S. 33, as conferring general relief. 

[42] Their Lordships therefore can only answer 
the third question by saying that it is wholly mis¬ 
conceived and that, if the respondent claimed 
relief under S. 33, his claim was rightly rejected. 

[ 43 ] Their Lordships have felt much doubt 
whether they should refer to the procedural point 
which arises under ss. 33 and 66 ( 2 X i. e., whether, 
where the Commissioner acting under s. 33 , 
makes an order refusing to set aside an assess¬ 
ment, bis order is “otherwise prejudicial” to the 
assessee, so that the latter can under s. 66 ( 2 ) 
require him to refer any question of law arising 
from such order to the High Court. This ques- 
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tiOD was raised before the High Court at an 
earlier stage in these proceedings and the decision 
of that Court was not appealed. On the present 
appeal the learned counsel for the appellant has 
placed in the forefront of his case the contention 
that there was no order by the Commissioner 
prejudicial to the assesses out of which any of 
the questions of law decided by the High Court 
could be said to have arisen. From this the 
conclusion is drawn that there was no jurisdic¬ 
tion in the High Court to entertain the reference. 
Having decided this case on the merits adversely 
to the respondent so that in any case they must 
humbly advise His Majesty that this appeal 
should bo allowed, their Lordships think it is not 
strictly necessary to decide the point. But having 
heard argument upon it and considered the 
conflicting decisions in the Courts of India they 
have come to a clear conclusion which they think 
|it right to express. It appears to them that an 
order made by the Commissioner under s. 33, 
can only be said to be prejudicial to the assesses 
when he is. as a result of it, in a different and 
worse position than that in which he was placed 
by the order under review. If the assessee has a 
complaint against any assessment or order made 
by a subordinate officer, he has the appropriate 
and specifiG remedy which the Act provides. The 
Commissioner may act under S. 33, with or 
without the invitation of the assessee: if ho does 
so without invitation, it is clear that, if he does 
nothing to worsen the position of the assessee, 
the latter can acquire no right: the review may 
be a purely departmental matter of which the 
assessee knows nothing. If on the other hand 
the Commissioner acts at the invitation of the 
assessee and again does nothing to worsen 
his position, there is no justification for giving 
him a new right of appeal. He has a specific 
right of appeal against the assessment or order 
of the subordinate officer, which is subject to its 
own time limit. That he cannot enlarge by 
taking a course which is on his pact purely 
voluntary. This view of the section is confirmod 
by the exception. For it is proper that, whether 
the Commissioner does make an order which 
worsens the position of the assessee, the latter 
should have a right of appeal, since against that 
order he has no other right. It is further confir¬ 
med by the proviso to S. G6 (2) which limits a 
reference from an order under 8. 33, to cases 
where the question of law arises out of that 
order itself and excludes it where the question 
of law arises out of a previous order under 
S. 31, or s. 32 which is revised under S. 33. In 
the case in which a reference is permitted, 
there is a new point of law which could not be 
otherwise the subject of appeal: in the case in 
which it is excluded, the point of law was one 
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that could already have been appealed under the 
appropriate section. 

[44] For these reasons their Lordships are 
of opinion that a reference does not lie from an 
order under S. 33, unless that order is prejudicial 
to the assessee in the sense that he is in a worse 
position than before the order was made. Apply, 
ing that principle to the present case their Lord- 
ships are of opinion that, as the Commissioner 
did not enhance the assessments made upon the 
respondent or otherwise alter his position for the 
worse, the reference was from the outset inoom- 
petent. They would only add that the respondent 
could nob make an otherwise incompetent 
reference competent by adducing a reason for 
setting aside the assessment which was not 
available to it at the date of the assessment. 

[45] For the reasons above stated their Lord- 
ships are of opinion that this appeal must be 
allowed and the judgment of the High Court of 
Judicature at Lahore of 23-3-1944, set aside and 
they will humbly advise His Majesty accordingly. 
In the special circumstances of this case they 
think it right to order-that the parties should 
bear their own costs of this appeal and of all the 
proceedings in the High Court. 

D.s. Appeal allowed. 

Solicitors for Appellant — Solicitor. India office. 

Solicitors for Respondent — Douglae Grant dJ Bold, 
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Lord Normand, Lord MaoDermott and 

Sir John Beaumont 

Pearey Lal — Appellant v. Nanak Chand 
and others — Respondents, 

Privy Council Appeal No, 14 of 1947. 

(a) Hindu law — Joint family —Trade—Family 
consisting of father and son inheriting no pro¬ 
perty — Business started on initiative of father — 
Onus is on son to show that intention was to 
make it joint family business. 

Where it is shown that in a joint family consisUog 
of the father and the son, the father inherited nothing 
and that there was no nucleus of ancestral property, 
the onus is on the son to show that ho was associated 
in the business, started by the father’s initiative and 
carried on mainly or wholly under the father’s direc¬ 
tion, in suoh a manner as to raise a reasonable 
inferenco that the father intended to make and did 
make the business a joint family business. This onus is 
heavy whore there is no ancestral property. If It is 
proved that the business had at some time been made 
a joint family business no subsequent change of inten¬ 
tion on the part of the father and no unilateral act of 
his could undo what had once beeu done. [Paras 5, 6] 

(b) Civil P. C. (1908), S. 107 — Appreciation of 
evidence — Finding that witness is telling truth- 
judge not seeing any witness on other side — 
Finding is of small value. 
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A finding that a witness is telling the truth is of the 
greatest value when it is made by a Judge who saw all 
the witnesses or at least the important witnesses on 
each side. But such a finding by a Judge who saw 
none of the witnesses on the other side is of small 

[Para 6] 

Annotation ; (’44-Pom.) Civil P. C., S. 107 N, 14; 
S, 112 N. 6, 

(c) Evidence Act (1872), S. 64 — Original docu¬ 
ment not preserved by party — Opposite party can 
tender oral evidence of contents thereof. 

^ here the original document which was in po=se 3 * 
Sion of a party against whom it was sought to be 
tendered, was admitted by him not to have been pre¬ 
served and the opposite party bad failed in bis attempt 
to include m the evidence a copy of the document ob¬ 
tained by him from proper authorities and the best 
evidence regarding the contents of the document, that 

was m the power of the opposite party to tender was 
the oral evidence : 

Held that the opposite party could tender the oral 
evidence. 

Annotation ; (’46.Man.) Evidence Act, S. 64 Notes 
2, 3, 6. 

D, N. Ptilt, H, K. H<xudoo aud Hon, Gavin A 
otmmonds — for Appellant. 

Sir Tho?nas Strangman and A. O. P. Pullan — 

for Respondents. 

Lord Normand, — The suit in which this 
appeal arises was begun in June 1938, in the 
Court of the Subordinate Judge in Delhi by the 
xespondent, Nanak Ghand, with whom his two 
sons w^ere associated as plaintiffs, against his 
father, the appellant. The respondent claimed 
that the family was a joint Hindu family 
governed by the Benares School of the Mitak. 
shara, and prayed for a partition of a cycle 
business carried on at Delhi and Bombay, as he 
aUeged, as a joint family business. He said in 
his plaint that the appellant had turned him 
out of the business in September 1936, and had 
not allowed him since then to take any part in it, 

[2] There is now no question that the family 
was a joint Hindu family. The respondent, who 
was born in 1891 and married in 1912, resided in 

the appellant’s house till 1917 according to the 
finding, now acquiesced in, of the Subordinate 
Judge. A younger son, Raghu Nath Prasad, 
had always bad his home in the appellant *3 
house save when he was attending to the 
Bombay branch of the cycle business, and all 
his living expenses have been defrayed by the 
appellant. Considerable sums of money were 
spent on the celebration of the marriages of 
members of the family, the respondent’s marriage 
in 1912, the marriages of twp of his daughters in 
1931 and 1935 and of two of the daughters of the 
younger son in 1933 and 1937. These sums and 
other sums expended on the family and its 
members were derived from the profits of the 
disputed business but that was the only consi¬ 
derable source of the income and fortune of the 
members of the family and the circumstance 
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has at most an indefinite and slight bearing on 
the question whether the cycle business was the 
separate property of the appellant or part of the 
assets of the joint family. 

[3] That is now the only question to be deci¬ 
ded. On it the learned Subordinate Judge found 
in favour of the appellant and dismissed the 
suit, but the High Court has reversed his judg¬ 
ment and after finding that the cycle business 
was a joint family concern has granted decree 
for joint possession. 

[ 4 ] It is common ground that the appellant 
inherited nothing and that there was no nucleus 
of ancestral property from which the cycle 
business could have been developed. It is also 
common ground that the cycle business was 
originally financed from the accumulated pro- 
fits of a cloth, tailoring and drapery business 
also carried on in Delhi. The respondent claims 
that he was associated with the appellant in the 
cloth business from its commencement in the 
year 1904 and that he was also associated with 
the appellant in the cycle business from its 
modest origin as a repair shop about 1915 till be 
was turned out in the days of its prosperity in 
1936. The appellant’s case on the other hand is 
that he alone was concerned in the cloth busi- 
ness, which he built up from a bumble beginning 
as a hawker of cloth, and that the respondent 
was in no way concerned with the cloth business 
at any stage of its development, but was while 
it lasted engaged in sundry ventures of his own 
as a tailor in Delhi. It is also the appellant's 
case that the respondent after the failure of 
another separate venture as a partner in an 
ironmonger’s business in 1919-22, became a 
salaried employee in a position of no responsi¬ 
bility in the appellant’s cycle business in 1923 , 
and that he left it in 1925 to become a partner 
in a rival cycle business, but that on the termi. 
nation :of this partnership in the same year he 
returned to the appellant’s cycle business, again 
as a salaried employee, The respondent, it 
should be added, answers to this that the alleged 
separate business ventures and partnerships in 
which he engaged were all of them off.shoots or 
extensions of the joint family business. 

[ 5 ] There is no issue of law to be decided, 
and both parties were content to put the ques. 
tion between them thus:—has it been shown by 
the respondent that he was associated in the 
business, started by the appellant’s initiative 
and carried on mainly or wholly under the 
appellant 3 direction, in such a manner as to 
raise a reasonable inference that the appellant 
intended to make and did make the business a 
joint family business? This formulation lays 
the 07ms on the respondent and in a case in 
which there is no ancestral property the onus is 


110 Privy Council Pearey Lal v. Nanak Chand (Lord l^ormand) 


heavy. If it is proved that the business bad at 
soiuo time been made a joint family business, 
m subsequent change of intention on the part of 
the nppellant and no unilateral act of his could 
undo what bad once been done. 

[f'd The evidence is bulky and it has been 
reviewed and discussed in the judgments of 
both tlio Courts in India. Their Lordships wull 
therefore concentrate attention on the salient 
points argued to thorn. It must be noted that 
the only witnesses who w’erc examined before 
the learned Subordinate Judge were the appel¬ 
lant and two other witnesses adduced by him. 
The Subordinate Judge has found that tho 
appellant’s evidence was substantially true. If 
that finding stands, the respondent’s case must 
fail. It is therefore necessary to consider in 
Innine whether the High Court was justified in 
rejecting the appellant’s evidence notwithstand. 
ing tlie finding of the Subordinate Judge. The 
finding is nob unqualified. The learned Judge 
had already rejected the aj.pellant’s assertion in 
his written statement that none of the respon- 
dent’s children was born in the appellant’s 
bouse and his evidence that the respondent 
ceased to reside there about 1914, matters about 
which his memory was not likely to bo at fault. 
But there are other things iu the appellant’s 
evidence which can scarcely be accepted ns 
honest testimony. He says that the respondent 
at the age of seventeen started a tailoring busi- 
ness at a shop in Chnndni Chowk, Bclhi, and 
kept it going for two years with no help of any 
kind from him. This seems improbable, 
especially as the rc.'rpondent was then living in 
the apiellant's house. Again the appellant’s case 
is that in 1911 to 1915 tho lespondent, who was 
still living in the appellant’s house, carried on a 
tailoring business in a shop whieh was adjacent 
to Lis own shop at Kashmir Gate. Yet he pro¬ 
fesses not to have known the name under which 
tho respondent was then trading. But he 
now alleges that tho respondent was in 
fact carrying on business under the names 
Tcary Lal-Nanak Cband” or "E. S. Bearcy 
Lab Nanak Cband,*' If that had been true tho 
respondent must have been trying to attract 
business to himself by an illegitimate use of his 
father’s name in conjunction with his own. But 
it is impossible to bcliovo that the appellant 
was as negligent of Lis own interests and ns 
indifleront to this competition by his son ns be 
l-rofcssed to have been. The conclusion that 
the appellant was untruthful about the respon- 
dent’s activities in the period leforc the cycle 
business was begun is irresistible. A finding 
that a witness is telling iho truth is of the 
greatest value when it is made by a Judge who 

eaw all Iho witnesses or at least the important 
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w’itnesses on each side. But such a finding by a . 
Judge who saw none of the witnesses on the 
other side is of small value, and it ought not to 
survive the criticisms to w’hich the evidence of 
the appellant lies open. 

[7] It is therefore necessary to consider the 
other matters founded on by the parties. Among- 
these there is nothing equal in importance to 
the respondent’s testimony in bis examination- 
in chief that the cycle business was assessed to 
income-tax as a joint Hindu family business^ 
and that the assessment notices w'ere in the 
appellant’s possession. He was not cross-exa¬ 
mined on these statements and he was notr 
contradicted. All that the appellant said about 
them is that the business had been assessed for 
tw^enty years and that ho bad not been keeping 
the notices received from the income-tax depart- 
ment. The necessary conclusion is that ther 
business was assessed as a joint family business. 
That may not bo conclusive in favour of tho 
respondent, because there might be an advan¬ 
tage to the appellant, though he w’as the tru& 
owner of the business, in having it assessed to- 
income-tax as a joint family concern. But as no 
explanation has been offered by the appellants, 
the fact that the assessment was made on the 
joint family goes far to establish the respondent'o 
case. Before leaving this topic it should be men. 
tinned that an attempt was made by the res* 
pondent to include in the evidence in the suit ft 
copy of an assessment which he had obtained 
from the Income-tax authorities. This attempt 
failed for reasons which need not be explored 
now. Oral evidence of the contents of the origi¬ 
nal assessment>9 is competent because the origi¬ 
nals have on the admission of the appellant not 
letjn preserved and because the oral evidence is 
the best evidence that it is in the respondent’s^ 
power to tender. 

[Si There is other evidence, less compelling^ 
which supports tho respondent’s case. Thus tho 
co-existenco of two adjacent shops in which 
tailoring was carried on, one of them under a 
name which combined the names of the appel¬ 
lant and of the respondent, and the other under 
the appellant’s name, can best be explained if 
both shops formed part of a single joint family 
business. This conclusion is greatly strengthened 
by the proof that on three occasions in 1911 and 
1912 the appellant collected and appropriated 
sums due under Small Causes Court decrees to 
the firm "reniy Lal-Nanak Cband” or "E. S. 
Bcarey Lal-Nanak Cband.” He explains that ho 
did this by mistake, but bo does not account £ot 
tbo respondent’s failure to Lave the alleged 
mistake rectified. The appellant’s explanation is 
unconvincing and the natural expilanation is 
that ho was collecting what he was entitled to^ 
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collect as the manager of the creditor firm 
named in the decrees. 

[ 9 ] Each of these matters singly might not 

constitute proof of the respondent’s case. But 

juucitx juvciut and together they are sufiieient 

to discharge the onus which rests on him, heavy 

though it is, for their effect is not offset by other 

facts and circumstances on which the appellant 
relied. 

ClOJ Of these the most significant are certain 
entries in the hlindi books of account for the 
business in the period from 14-4-1930, to3-li.i934. 
There are regular monthly payments to the res-* 
pondenfc, some of which are entered after the 
words cash paid in full settlement for the 
month” or equivalent words. A number of these 
entries are in the respondent’s handwriting. 
There are also entries expressly debiting these 
payments to "salary account,” but those entries 
are at a date later than any entry in the respon¬ 
dent’s handwriting. The learned Judges of the 
High Court have found that the books were 
irregularly and badly kept and that there is 
evidence of tampering with them for the purpose 
of affecting income-tax assessments. Their 
Lordships are not satisfied* that this charge of 

tampering with the books has been made out, 
but there is no doubt that the books are irregu¬ 
larly and unskilfully kept. It is, however, not 
unjust to the respondent to treat as good evi¬ 
dence against him entries which he made him- 
self. But while these entries are suggestive of 
payments in the nature of salary, they are also, 
as the High Court held, consistent with pay¬ 
ments in the nature of an allowance made to 
him as a member of the joint family. 

[ 11 ] It is proved that from 1919 to 1922 the 
respondent carried on an ironmongery business 
in partnership with one Rama Nand, and that 
in 1925 he carried on a cycle business in part¬ 
nership with one Nathu Mai. Rama Nand and 
Nathu Mai each admitted that he had entered 
into a partnership with the respondent, but 
denied that the appellant had been a partner 
also. These proved partnerships, it was argued, 
afford support to the appellant’s case. Yet they 
are in themselves consistent with the case put 
forward for the respondent that he entered into 
them, nob as an individual and on his own 
account, but as representing the joint family 
and in furtherance of the business carried on by 
it. This indeed seems to be the probable account 
of the matter, for, on the termination of the 
patnership with Nathu Mai the shop occupied 
by it was at once taken over by and used for 
the disputed cycle business, a circumstance 
which suggests that the two businesses had 
never been rivals and that there had been an 
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association between them though it was con 
cealed from Nathu Mai. 

[ 12 ] In 1934 Raghu Nath Parsad seems to 
have offended his father by leaving the Bombay 
branch of the cycle business of which he was 
then m charge in order to visit Kashmir. The 
appellant dismissed him from the business and 
revoked his authority to act for it. Subsequently 
there was a reconciliation on terms humiliating 
for Raghu Nath Parsad, who accepted the posi¬ 
tion of an employee. The High Court held that 
this incident is of less importance than appears 
on the surface. This son seems to have been 
subject to the dominating will of his masterful 
father, and to have been unable to resist his 
authority. Two years later the appellant tried 
^ dispose of the respondent in the same way. 
Him, too, he dismissed and he revoked with 
ostentatious publicity bis authority to act for 
the cycle business. But the respondent was of 
firmer mettle than his younger brother, and the 
correspondence shows that he was by no means 
the cypher in business that the appellant repre¬ 
sented him. He did not submit to his father’s 
arbitrary actions but commenced the present 
suit to assert his rights. 

_ [13] Their Lordships for the foregoing reasons 
will humbly advise His Majesty that the 
appeal should be dismissed and the judgment 
appealed against should be affirmed. The appel. 
lant must pay the costs of the appeal. 

Appeal dismissed. 

Solicitors for Appellant — Lindus tC Hortin. 
boljcitors for Respondents — Douglas Grant d Co. 
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Lord Noriiand, Lord Morton of 
Henryton and Sir Madhavan Nair 

Parikh Atmaram Maneklal — Appellant 
v. Bai Hira — Bespondent. 

Privy Council Appeal No. 18 of 1946, 

Limitation Act (1908). Art. 91 - Starting point— 

Unus — Suit to set aside deed executed by 

pardanashin woman — Time runs when plaintiff 

became aware of true nature of deed — Onus is on 

party getting deed executed under whose influence 
she is. 

When the ground for setting aside the in.strument is 
that the plamtid did not appreciate its true nature and 
legal consequences, the limitation begins to run from 
the date when the plaintifl became a\Yare of the true 
nature and legal consequences of the instrument • 21 
A. LR. 1934 P C 130 and 32 A.I.R. 1945 P. C. 54.*fle/. 

[Para 8] 

Where a person contracting with a purdanashin 
woman owes a duty of explanation not merely as a 
stranger transacting with a pardanashin woman in 
a manner prejudicial to her interests but also ae a 
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fftther-in-iaw transacting with a widowed daughter in¬ 
law resident in his house and under his protection, it is 
for him to prove the date at which she in fact came to 
understand the true nature of the transaction which 
ought to have been explained to her by him and it is 
not enough for him to show merely that she had an 
opportunity of reading the document and that its terms 
were not complex or obseure:27 A. I. R. 1940 P. C. 134, 
Ref. [Para 9] 

Annotation ; (’42-Com.) Lim. Act, Art. 91, N. 28, 
Vt. (8). 

Ca5C5 referred 

1. CSl) 61 I. A. 224 : 21 A. I. R. 1934 P. C, 130 ; 9 
Luck 178 ; 149 I. C. 430 (P. C,), Someshwar Dutt v. 
Tirbhawan Dutt. 

2. (’45) 72 I. A. 21 : 32 A, I. R. 1945 P. C. 54 :1.L.R. 
(1945) Bom. 440 : I. L. R. (1945) Kar P. C. 115 : 220 
1. C. 28 (P. C.), Ramchandra Jtvaji v. Laxman 
Shriniwas. 

3. (’40) 67 L A. 309 : 27 A. I. U. 1940 P. C. 134 : 

I. L. B. (1940) 2 Cal. 436 : I. L. R. (1940) Kar. P. C. 
271 : 189 I. C. 509 (P. C.), Hemchandra Roy v. 
Suradbani Debya. ^ . 

Sir Thojuas Slranginan and J. M, B. Jayhar — 

for Appellant. 

S. P. Khambatta and H. J. Umrigar — 

for Respondent. 

Lord Normand. — The appellant, Parikh 
Atmaram Maneklal, was the defendant in the 
main suit which was brought by the respondent, 
Bai Hira, in the Court of the Subordinate Judge 
at Ahmedabad for a declaration that a docu¬ 
ment dated 12-6 1926, was not binding on her 
and for certain consequential reliefs. The chief 
question in the appeal is whether these conse- 
quential reliefs are time barred by Art, 91, 
Limitation Act (Act ix of 1908). 

[2] The respondent is the widow of the 
appellant's son Balabhai who died intestate and 
without issue on 13-2-1926. The family had been 
an undivided Hindu family but on 31-12-1925, a 
physical partition took place between Balabhai 
on the one hand and the remaining members of 
the family on the other. Balabhai had received 
before his death immovable and movable 
properties valued at Rs. 1,12,000 and there 
remained certain properties to be physically 
divided. Among the movable property received 
by him were ornaments to the value of Rs, 13,600. 
The value of the whole movable and immov¬ 
able property, other than the family property 
which remained to be divided, left by Balabhai 
was about Rs. 1,25.000. 

[3] The respondent, who was Balabbai’s heir 
entitled to succeed to bis whole property, went on 
his death to reside in the appellant’s house, and 
no 12-6-1926, she and the appellant executed the 
document w'bich she now seeks to set aside. This 
document provided :— 

(1) That the respondent should have the right of 
residence during her life in a house, which was a part 
of Balabhai’s estate, valued at Rs. 17,000 and that the 
appellant should repair the house according to the 
respondent’s suggestions at a cost of about Rs. 3,000 


and should also pay the insurance premia and the 
municipal taxes in respect of it; 

(2) That the respondent was to retain ornaments of 
the value of Rs. 5,000; 

(3) That Rs. 12,500 were to be deposited at interest 
which the respondent was to receive, with liberty to 
spend Rs. 10,000 of the principal in charity, and that 
after her death the appellant should spend out of the 
sum then remaining such amount as would make up 
the Rs. 10,000 to be given to charity, and that be or 
bi^ heirs and representatives should take the residue; 

(4) That Rs. 7,500 should be deposited at interest 
which the respondent was to receive and that the 
principal should belong to the appellant and his heirs 
and representatives; 

(5) That in case of any loss of the sums above 
mentioned in Cls. 3 and 4 the appellant should give 
proper maintenance to the respondent; 

(6) That the appellant and his heirs and representa¬ 
tives were to be absolute owners of all the other 
property left by Balabhai and the respondent was to 
have DO claim thereto. 

[4] It is now agreed after some controversy 
that a copy of this document was given to the 
respondent in August 1926. 

[5] The respondent's mourning ended in 
January 1927, and she then went to reside for 
two months at Viramgam where her maternal 
grandfather lived. Thereafter she again resided 
in the appellant's house until May 1928, when 
she took up residence in the house allocated to 
her by the agreement. There is a dispute about 
the sum spent on the house by the appellant and 
it is the subject of a cross appeal which will be 
dealt with hereunder. The provision in the 
agreement for the respondent's retention of orna¬ 
ments worth RS. 6,000 was not carried out 
according to its terms and in lieu of the orna¬ 
ments the respondent was given and accepted 
gold to the value of Rs. 3,800-7-9 and cash 
amounting to Rs. 1,199-8.3. The sums provided for 
in cls. 3 and 4 of the agreement were deposited 
at interest in November 1927, and the respondent 
thereafter received the interest accrued on them. 

[6] In April 1930, the respondent consulted 
Blr. Haridas Pradhubas, a solicitor in Bombay, 
about her rights and on his advice commenced 
the main suit on 14-10-1930. In her plaint she 
alleged that the defendant got her to execute 
the document of 12-6 1926, while she was in 
distress and under his protection, influence and 
control, and without allowing her an opportunity 
for independent advice or legal aid. She also 
alleged that when she signed she did not grasp 
the import of the document, and that it was only 
when the document was explained to her that 
she understood that it purported to be a relin- 
quishment of her rights over the property which 
she had inherited from her husband. 

[7] There are concurrent findings that the 
respondent signed the document while under tho 
appellant’s influence and protection and without 
independent advice when she was suffering great 
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distress and was unfit to understand how 
adversely her rights were affected by it, and 
that in fact she did not understand its meaning 
and legal consequences. There is therefore no 
doubt, nor is it disputed, that the agreement 
embodied in the document is voidable. 

[8] Article 91, Limitation Act, however, pro¬ 
vides that a suit to set aside an instrument not 
otherwise provided for (and no other provision of 
the Act applies to the circumstances of the case) 
shall be subject to a three years limitation which 
begins to run when the facts entitling the plain- 
tiff to have the instrument cancelled or set aside 
are known to him. When the ground for setting 
aside the instrument is that the plaintiff did not 
appreciate its true nature and legal consequences, 
it has been said by this Board and it was not 
disputed in this case that the limitation begins 
to run from the date when the plaintiff became 
aware of the true nature and legal consequences 
of the instrument ; 61 i. A. 221^ and 72 I. A. 21.^ 

[9] The finding of the High Court is that 
there is no reliable evidence produced by the 
appellant to show that the respondent came to 
know the true nature of the deed before March 
1930, when she met her solicitor in Bombay. It 
cannot be said that the Subordinate Judge made 
a similar finding, but there is no finding by him 
inconsistent with this finding of the High Court. 
The Subordinate Judge considered that the 
respondent had the means of knowing the true 
nature and- import, of the deed as soon as she 
received a copy of it in August 1926, and that if 
she had read the document then she would have 
understood it. It is true that an intelligent and 
attentive reader of the document might have 
appreciated its true meaning and effect but the 
law has accorded to persons in the position of 
the respondent a high degree of protection in 
their dealings with persons with whom they 
contract. In 67 I. A. 309^ it was held by the 
Board that a purdanashin woman of consider¬ 
able business capacity was not bound by a 
mortgage agreement which was read but not 
explained to her before she signed it, because 
she did not understand that she was making 
herself personally bound to repay the borrowed 
money. In that case the transaction was between 
strangers, whereas in the present case the ap¬ 
pellant owed a duly of explanation not merly 
as a stranger transacting with a purdanashin 
woman in a manner prejudicial to her interests 
but also as a father-in-law transacting with a 
daughter-in-law resident in his house and under 
his protection. It is for him to prove the date at 
which she in fact came to understand the 
true nature of the transaction which ought to 
have been explained to her by him and it is not 
enough for him to show merely that she had an 


opportunity of reading the document and that 
its terms were not complex or obscure, 

[10] Their Lordships are therefore of opinion, 
agreeing with the High Court, that the Subordi- 
Date Judge was in error in holding that the 
limitation began to run in August 1926, or at 
any date earlier than March 1930. 

[ 11 ] The result is that, as the Eligh Court in 
effect held, the respondent is entitled not only to 
a declaration that the document of 12 - 6 - 1926 , is not 
binding on her, but also generally to be restored 
to the position in which she would have been 
had the document never been executed and there, 
fore to the consequential reliefs some of which 
were refused by the Subordinate Judge. 

[ 12 ] The respondent has cross-appealed upon 
two" points which must now be considered. The 
first point relates to a sum, which according to 
the finding of the High Court may be taken at 
Rs. 17,000, expended by the appellant in recon¬ 
structing the house allocated to the respondent 
under the agreement of 12-6-1926. The High 
Court has given the appellant credit for the 
expenditure of this sum in the account between 
him and the respondent.-The respondent main- 
tains that the appellant is entitled to not more 
than Rs, 3000. For that figure, however, there is 
now no basis. It rests only on cl. (l) of the agree¬ 
ment of 12-6-1926, in which the appellant under¬ 
took to expend Rs. 3,000 on the repair of the 
house. The agreement itself now falls to be 
rescinded and the sum claimed by the appellant 
is not the sum expended on repairs but a sum 
expended on the reconstruction of the building. 
The High Court has found that the respondent 
admitted that she had agreed to the expenditure 
of this sum on her behalf and for her account. 
The admission was criticised as ambiguous in its 
terms. Nevertheless, the fact is that the respon¬ 
dent stood by and gave at least tacit consent to 
the expenditure of this sum upon the reconstruc¬ 
tion of her house. That was at a time when she 
had not realised that she had signed a relinquish¬ 
ment of her rights as her husband’s heiress. In 
these circumstances the natural inference is that 
the expenditure was made with her consent and 
on the footing that it would be repaid out of the 
estate to which she is entitled as her husband’s 
heir. The Board are therefore of opinion that 
the judgment of the High Court on this head is 
well founded and should be affirmed. 

[13] The other point in the cross appeal is 
concerned with that part of the High Court’s 
order directing the appellant to return the orna¬ 
ments left by Balabhai on the respondent’s 
giving him credit for Ba. 5,001-8-0 already paid 
to her by him in lieu of ornaments or that the 
appellant should pay to the respondent the 
value thereof, viz., bs. 13.600 less the sum of 
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R'. 5,<^0i-.S-0, i. 0 ., R.9. 8,498 s- 0 . Tlifi Board arc 
(f opinion tljat the respondent is entitled to the 
restitution of all the ornament'^ left by her 
husband and that if the appellant unable to 
1 durn the ornaments or any of them he should 
]>ay to the respondent the value as assessed by 
the Court as at the date of the execution. This 
will ro-toro the respondent as far as possible to 
the position in which she would have been if she 
lial never li.cn induced to tlic agreement 
('f ]2-G-19:'n. 

fit] The second appeal arisss out of a suit in 
Vhich the appellant sued the respondent and 
the Jjhaiaikhand Textile and Manufacturing Co. 
Ltd., for an injunction against the Company’s 
(a.ung to the respondent the sum of its, 12,600 
which had been de]i03ited with the Company in 
implementof cl. (a) ot the agreement of 12.G-192(>. 
The decision in tliis ap-peal depends upon the deci¬ 
sion on the appeal in the main suit. Accordingly 
the appeal against the decision of the High Court 
falls to be dismissed. 

[15] Their Lordships will therefore humbly 
advise His Majesty that the appeal in the main 
suit should bo dismissed, that the cross appeal 
should be allowed to the extent of substituting 
for the direction that the defendant do return 
to the jdaintilT the ornaments mentioned in 
Sell. 0 on plaintilT giving him credit for 
Rs. 5001-8-0 already paid to her hy him in lieu 
of ornaments or in the alternative defendant 
shall pay to the plaintiff the valuo thereof, vi/.,; 
r;s. 13,500 less the aforesaid sum of its. 5001-8 0 
1. e., Ks. 849S S-O, R direction that the defendant 
shall return the ornaments mentioned in Sell. 3 
to the jilaintiff on the plaintiff’s giving him 
credit for its. 5001-8-0 already paid to her by 
him provided that if he shall satisfy the Court 
executing the decree that ho is unable to return 
Riiy of tbo said ornaments bo shall pay to 
the plaintiff the value of such ornament or 
ornaments as assessed by the said Court as at 
tho date of the execution. Their Lordships will 

humbly advise Ilis Majesty that tho appeal in 

suit Ko. 9G3 of 1930 should bo dismissed and that 
the decree of tho High Court should be allinned. 

1 ho ajipellant will pay to tho resp'mdent seven 
eighths of her costs of tbo appeals and tbo cross 
apiical, 

G. n. Order accordifjffhj, 

aolicitor.^ for Appellant — Douala^ Grant (f Co. 
Solicitors for Renimdent — T. L. Wihon .C Co. 
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(Frovi Madras) 

3rd February 1948 

Lord du Parcq, Lord Normand and 

Sir Madhavan Nair 

Jiaja Mahadeva Royal Y. B. — Appellant 
V, Baja Virahasava Chiklca Royal and other 
— Respondents. 

Privy Council Appeal No. 4G of 1943. 

(a) Evidence Act (1872), S. 63 — Copy of copy is 
inadmissible. 

The documents which are merely copies of copies, 
the ori^jiDals not having been satisfactorily accounted 
for, are inadmissible in evidence. [Para 21] 

Annotation : (’4G-Man.) l-A-idence Act, S. 63. N. 5. ; 

(b) Hindu law — Adoption — Authority — Proof 
of — Mere assertions by widow of her authority to 
adopt are not sufficient to prove authority. 

Very grave and serious onus rests upon any person 
who seeks to displace tlie natural succession of property 
by alleging an adoption. In such a case the proof 
re<iuires strict and almost severe scrutiny : 17 A. I. R. 
1930 P. C. 79, 7?e/. on. [Para 23] 

Mere assertions made by a widow that she had an 
authority of her husband to adopt, within a fortnight 
after the death of her husband and subsequently again 
and again, without making any cflective endeavour to 
support it except by carrying out tbo adoption, is not 
suliicient evidence to establish that the widow had the 
authority of her husband to adopt and therefore to 
ostablislj the validity of the adoption. [Para 23] 

('(7se referred :_ 

1. (‘30) 57 I. A. 14 : 17 A. I. R. 1930 P. C. 79 ; 52 All. 

1 : 122 I. C. 8 (P. C.), Dal Bahadur Singh v. Bajai 
Bahadur Siugb. 

Sir Herbert Cunliffc and P. V. Subba Roiv — 

for Appellant. 

J. Millard Tucker, S. P. Khamhatta and B. Sen 
— for Respondents. 

Sir Madhavan Nair.— This is a consolidated 
appeal and cross-appeal, from a decree of the 
High Court of Judicature at Madras dated 1st 
November 3910, afVirming a decree of the Sub¬ 
ordinate Judge of Cbittoor dated 4th November 
1935. 

[ 2 ] The plaintiff is tho appellant before th© 
Board; defendant 2 is respondent 1, bereinafter 
called tbo respondent. He is the main contest¬ 
ing respondent, and ho 1ms Qled the cross-appeal. 

[s] The dispute in tho appeal is concerned 
with the succession to tho impartible estate of 
rungnnur, known ns the Punganur Zeinindari, 
situated in the Chittoor district of the province 
of Madras. Succession to the Zemindari is 
regulated by tbo rule of lineal primogeniture 
and it devolves on tho senior male member 
nearest to tbo last bolder by right of survivor- 
ship. Tho estate is subject to the JIadras Im¬ 
partible Instates Act (Act 2 [ii] of 1904). 

[4] The last holder of the Zemindari, Raja 
Bambasadnsiva, died in 1923, without leaving 
any male issue. As the paternal uncle of the 
late Zemindar, the appellant claimed tho estate 
ns the nearest heir. This claim was resisted by 
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the regpondenf;, the son of the late Zemindar’s 
natural brother, on the ground that he bad been 
validly adopted to the late Zemindar by his 


senior widow and he was thus the rightful 
successor. 


Zemindar’s [5] Before stating in detail the contentions 
le bad been of the parties, it will be useful to notice the 
lar by his following pedigree of the family subsequent to 
36 rightful the year 1S97, which will show the relationship 

of the parties concerned in this appeal. 

BAJA SANKARA ROYAL 


Raja Vira Basava Chikka Royal 
die! 20-10-1911. 

I_ 

Raja Sambasadasiva Royal 
(died 19-11-23) married 

(а) Rani Viramma,nni (defendant 3). 

(б) Rani Nanjammanni (defendant 4). 


(died 1897). 

_I_ 

] 

Euinara Cbikka Royal 
died 26-3-1930. 


I 

RIabadeva Royal 
(Plaintifi—Appellant). 


Somasekbara Royal (adopted (1913) to 
Javalagiri Raja) (defendant 1) 

(died 1932). 


Daughter. 


Virabasava Chikka Royal 
defendant 2 (Respondent 1) 
adopted (3-12-23) by Rani Virammanni 
(the Senior widow of the last zemindar). 


[6] Raja Sankara Royal, the Zemindar of 
Punganur, who died in 1397, left three sons, 
Raja Vira Basava Chikka Royal, Kumara Chikka 
Royal and Mahadeva Royal, the appellant. On 
the death of Raja Sankara Royal, the eldest son, 
Baja Vira Basai^a, succeeded to the Zemindari. 
Raja Vira Basava died on 2l3t October 1911, 
leaving two sons, the late Raja and his brother 
Raja Somasekbara Chikka Royal, defendant l 
and the natural father of the respondent. On 
the death of Raja Vira Basava, the late Raja 
succeeded to the Zemindari. As stated before, 
he died without leaving any male issue, but he 
left him surviving two widows, Rani Virammanni 
and Rani Narjammanni, impleaded as defen- 
dants 3 and 4, a daughter, and his brother 
(defendant l). On 3rd December 1923, Rani 
Virammanni, the senior widow of the late Raja, 
adopted the respondent. Kumara Chikka Royal, 
the second son of Raja Sankara Royal, died on 
26th March 1930; and the appellant, his brother, 
instituted the suit out of which this appeal 
arises on 16th October 1931. Raja Somasekbara 
died in 193^, soon after the institution of the suit. 
He had not filed any written statement. 

[7] The appellant alleged that Somasekbara 
Royal bad been validly adopted in 1913, to 
Venkata Mahipal, the Javalagiri Zemindar by 
his widow Umabai; that he thus ceased to be a 
member of the Punganur family, and that on 
the death of Kumara Chikka Royal on 26 th 
March 1930, he as the paternal uncle of the late 
Zemindar, was his nearest heir. The appellant 
admitted the factum of the respondent’s adoption 
to the late Zemindar by his widow, but contended 
that it was invalid in law for want of her 
husband’s authority, and the consent of the 
nearest sapindas. The Zemindar of Javalagiri 
and his wife Umabai were closely connected 
with the Punganur family. 


[8] The respondent pleaded that the alleged 
adoption of bis father to the Javalagiri Zemindar 
was neither true in fact, nor valid in law; that 
his own adoption by the senior widow of the 
late Zemindar was made with her husband’s 
authority and with the consent of the nearest 
sapindas, and that he was therefore the proper 
person entitled to succeed to the estate. 

[9] The questions for decision in this appeal 
relate to the validity of two adoptions, viz., 
(1) the adoption of Raja Somasekbara Royal to 
the Javalagiri Zemindar, and (2) the adoption of 
the respondent by the senior widow of the late 
Raja. 

[10] In order to succeed, the appellant will 
have to prove that Raja Somasekbara was 
validly adopted to the Javalagiri Zemindar, and 
that the adoption of the respondent is invalid. 
An adoption to be valid should have been either 
authorised by the widow’s late husband or con¬ 
sented to by his nearest sapindas. In the present 
case Umabai claimed that express authority to 
adopt had been given to her by her husband. 
To prove that Raja Somasekbara was validly 
adopted, the appellant will have to establish, (l) 
the factum of the adoption, and also, (2) the 
validity of that adoption. If he fails to establish 
that Somasekbara was adopted, or if he was 
adopted, that the adoption was valid, then his 
suit would have to be dismissed, because in the 
circumstances, Raja Somasekbara would remain 
a member of the Punganur family and the res¬ 
pondent, being the son of the only brother of the 
late Raja, would be the nearest heir. It would 
be only if the appellant succeeded in proving 
that Raja Somasekbara was validly adopted, 
that the question of the adoption of the respon 
dent would necessarily arise for decision. 

Cll] Voluminous evidence, oral and docu¬ 
mentary, was adduced by both parties in support 
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of their respective cases; and the learned Judges 
ot the Courts in India dealt with both the adop. 
t^ous in the long judginents delivered by them. 

[12] The Subordinate Judge held that Eaja 
Bornasekhara bad been validly adopted to the 
Javalagiri Zemindar and thus ceased to be a 
member of the Punganur family ; be also held 
that Uiougti the adoption of the respondent was 
not validated by the consent of sapindas, as they 
who had given consent M’ere not the nearest 
sapindiis, the adoption was valid, because of the 
oral authority given by the late Raja to make 
the adoption. In the result, he held that the res- 
pondent was by reason of his adoption the right¬ 
ful heir entitled to succeed to the zemindari and 
dismissed the suit with costs. 

[i:s] Against the Subordinate Judge’s decision, 
an appeal was hied by the appellant: and a 
memorandum of cross-objections w'gs filed by 
the respondent in regard to those findings of the 
Subordinate Judge which were against him. 

[ 14 ] The High Court held, agreeing with the 
trial Court, that Raja Bornasekhara bad been 
adopted to the zemindar of Javalagiri by bis 
widow IJmabai; but held, differing from it, that 
the appellant had not proved that Umabai bad 
the authority of her husband to adopt, and that 
therefore the adoption was invalid. As regards 
the adoption of the respondent, the High Court 
held, differing from the trial Court, that the oral 
authority given by the late Raja to his widow to 
adopt was not established. It held, agreeing with 
the trial Court, that the requisite consent of the 
nearest sapindas was not obtained. The adoption 
of the respondent was therefore held invalid. As 
a result of its findings, the High Couit held that 
the respondent, as a brother's son w'as a nearer 
heir than the appellant and dismissed the appeal. 
As regards costs, the learned Judges observed that 

■'in the peculinr circumstances of this case when (ho 
plaintiff has succeeded on almost every point except the 
last one (the validity of Raja Sonmsekbnra’s adoption) 
and the defendant’s evidence has been held to be 
untrue, we will leave tlie parties to bear their own costs 
throughout both in the appeal and in cross-objections." 

[ 15 ] The appellant has preferred the present 
appeal against the decree of the High Court and 
the respondent has by special leave filed the 
cioss-appeal against the order as to costs passed 
by the High Court. 

[iG] The Courts in India having concurrently 
held that Bornasekhara had been adopted by 
Umabai, the learned counsel for the appellant 
proceeded to argue that the adoption had been 
authorised by her husband Raja Venkata Mahi- 
pal, and was therefore valid. It will bo remem¬ 
bered that on this point the High Court, differing 
from the trial Court, held against the appellant. 
In suppoit of bis CftSG, or&l evidcDCG wfts givGD 
ly tie appellant that a deed of authority bad 


been given to Umabai by her husband to make 
the adoption. In her deposition before the 
talukdar on 2G-2-1906, she said 
“ . . . . the deceased has given permission. He has also 
written and given a document. I shall file them in the 
enquiry." 

She did not file it then, or at the time of tte 

enquiry. It w^as never produced by her when she 

had opportunities to do so. She herself did not 

go into the witness box to support the appel- 

lant’s case. The High Court has for valid reasons 
"found it impossible to hold on the oral evidence that 
Venkata Mabipal bad authorised Umabai to adopt." 

Their Lordships agree with this conclusion. 

[ 17 ] Turning lo the documentary evidence, 
the learned counsel for the appellant relied, 
amongst other evidence, on the assertions of her 
authority to adopt made by Umabai on various 
occasions, the adoption deed, and particularly on 
certain documents, Exs. JJJ, KKK, LIL and 
MWM, which were held inadmissible in evidence 
by the High Court, but bad been accepted by the 
trial Court. The admissibility of these documents 
formed the main theme of the arguments of Sir 
Herbert Cunliffe which were to the effect that if 
these had been admitted in evidence, it would 
have been shown conclusively that Umabai had 
authority given to her by her husband to adopt. 

[is] It will be advantageous now to state a 
few facts relevant to the arguments urged before 
the Board. Venkata Wahipal, fho zemindar ol 
Javalagiri, died on 13-111901. As he died child- 
less, the z.emindari of Javalagiri being an abiyah 
(Arabic word meaning gift) form of Jagir was 
attached by the Government of the Nizam of 
Hyderabad in whose territory it was situated. It 
had to be renewed and confirmed at each time 
of succession. Directly after the death of her 
husband, Umabai made various applications to 
tbe Government of the Nizam demanding its 
release, and also made dei}Osition3 before officers 
holding enquiry relating to succession, asserting 
in all of them that her husband before bis death 
had given her authority to adopt. On 2 10-1913» 
she made an application to the Nizam’s Govern¬ 
ment for permission to adopt Bornasekhara in 
accordance with her husband’s “desire." The 
permission asked for was not granted on the 
ground that the “enquiry’’ was sub judice, but 
Umabai left Hyderabad, went to Bangalore, 
and there formally adopted Bornasekhara on 
19-10-1913, and this w'as followed by the execution 
of an adoption deed. Having regard to the argu¬ 
ments addressed lo their Lordships, it is not 
necessary to proceed further with the facts of the 
case for the purposes of this appeal. 

[19] Along with the application dated 210-1913, 
referred to above, Umabai filed five copies of 
letters marked as Exs. KKK, M, JJJ, LLL and 
MWM. Out of these, ex. m was struck off the 
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record as not proved, and the other four were 
admitted in evidence by the trial Court. As 
already mentioned, the High Court rejected 
them. Their Lordships will now consider whe¬ 
ther these documents are admissible in evidence. 

[20] These documents are copies of trans¬ 
lations of what purport to be the original letters 
written to Raja Vira Basava by Venkata Mahi- 
pal (Exs. JJJ and kkk), by Vishalakshamma, 
his grandmother (Ex. lll), and by Umabai 
(ex. mmm). Their contents are summarised in 
Para. 44 of the Subordinate Judge’s judgment. 
In her application, TJmabai stated, referring to 
these documents (see Para 24) ; 

“Copies of letters referred to above are herewith 
submitted and originals will be filed when ordered.” 

There is no proof that they were produced at the 
Hyderabad enquiry or that Umabai was called 
upon to produce them at any time. No attempt 
seems to have been made to produce the originals 
of these letters. Except the reference made by 
Umabai in her application, there is nothing on 
record to show that the originals ever existed. 
Mr. Subba Row, the learned junior counsel for 
the appellant, argued that the appellant’s case is 
that the originals have been destroyed, but this 
again has not been proved. The documents in 
question had on them the following certificate 
from the Resident of Hyderabad : 

“Certified that this document is a public document of 
the Hyderabad State duly certified by theoffieer having 
the legal custody of the original.” 

Having regard to the fact that Umabai had filed 
only copies in Hyderabad, the word "original” 
in the certificates can only refer to the copies 
filed and not to the original documents. As the 
learned Judges of the High Court observe : 

“The copies (which were produced at the trial of the 
case) of the copies (which were produced in Hyderabad) 
can possibly have no better value than the original 
copies” 

produced in Hyderabad on account of the Resi¬ 
dent’s certificate. The High Court rejected these 
documents 

“as there is no satisfactory evidence on the record that 
the copies now tendered were either correct copies of 
the originals or that the originals of these documents 
ever existed.” 

[ 21 ] Before the trial Court, the admissibility of 
these documents seems to have been objected to 
on the ground that there is no proof of the cor¬ 
rectness or genuineness of the translations (mis¬ 
sing the real point that these were only copies 
of copies and not originals) and this objection 
was got over by holding that 

“the translalions in question must be deemed to be 
public documents and hence, certified copies are ad' 
missible without further proof of the original trans¬ 
lations.” 

The Subordinate Judge felt that the question 
was not free from difficulty, and he admitted 
them more on the ground that he thought in 


matters of doubt as regards the admissibility of 
evidence he must be governed by the 

“famous dictum of Lord Mansfitld that it is safer to 
admit a document the legality and the admissibility of 
which is in question rather than to shut it out from 
the evidence.” 

This line of argument pressed before the trial 
Court was not pursued before the Board. It was 
stated in the course of his arguments by Mr. 
Subba Row that if the objection to the admissi¬ 
bility of the documents as now presented had 
been taken before the trial Court, the appellant 
would have taken further steps to get them ad¬ 
mitted, but it is the appellant’s responsibility to 
support bis case by evidence which is legally 
admissible. Further, this specific point was taken 
by the respondent as ground Ko. 4 in faia memo¬ 
randum of objections, and no request seems to 
have been made in the High Court for any 
indulgence. Even if the originals had been in 
the Hyderabad Court, the handwriting in which 
the originals had been written would have still 
to be proved. The documents being merely 
copies of copies, the originals not having been 
satisfactorily accounted for, their Lordships 
agree with the High Court that Exs. JJJ, kkk,| 
LLL and MMM are inadmissible in evidence and 
must be rejected. 

[22] The documents being inadmissible, it is 
needless to consider the question how far, if ad¬ 
mitted, they would affect the decision of the case. 

[23] The other evidence relied on, such as the, 
assertions of her authority to adopt made by 
Umabai, and her course of conduct which can 
only be described as equivocal, is not sufficien 
in their Lordships’ view to establish the 
of the adoption; for, it is quite conceivf 
notwithstanding the absence of authority to 
adopt, assertions that it does exist might well 
be made by an unscrupulous person, and the 
actual adoption also might be carried out with 
success. It is true that Umabai made the first 
assertion of her authority within a fortnight after 
her husband’s death and went on making the 
assertion again and again, but she made no 
effective endeavour to support it except by 
carrying out the adoption. Having regard to 
the probabilities of the case, their Lordships 
think that when she actually adopted Soma- 
sekhara she must have known that she had not 
any legal authority to adopt. Though the cere-' 
mony of adoption was carried out the fact was 
not brought to the notice of the authorities at 
Hyderabad for about four years. In 1923, i. e., 
about ten years after Somasekhara’s adoption, 
Umabai made two applications to the Hydera- 
bad Government for permission to adopt another 
boy. As she has not been examined, it is difficult 
to understand why she took this step which 
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amounted to a repudiation of Somasekhara’a 
fidoption. As observed by Lord Buckmaater in 

.^7 I. A. U,* a 

“vory L-rive and serious onus . . . rests upon any person 
wbo Peeks to displace the natural succession of property 
by alkfring an adoption. In such a case the proof re- 
j'luires strict and almost severe scrutiny . . . 

I'liulged by this test, their Lordships are not 
patistied that the evidence which has been brought 
to Iheir notice is sufficient to establish that Uma- 
l)ai had the authority of her husband to adopt. 
Somasekhara’s adoption being found to be in¬ 
valid, the appeal fails, and the question w'hether 
the respondent’s adoption by Rani Viraminaniii 
was valid or not does not arise for consideration. 
As being the only brother’s son of the late Raja, 
the respondent is his nearest heir, and as such 
is entitled to succeed to the zeraindari. 

[2‘J] I'or the above reasons, their Lordships 
will humbly advise Ilis Majesty that the appeal 
shouM be dismissed with costs. 

The cross-appeal Sled by the respondent 
relates only to the order as to costs passed by 
the High Court. The learned Judges have given 
snfliciont reasons in support of the order w’hich 
they have made. Their Lordships will humbly 
advise His Majesty that this appeal also should 
be dismi.ssed but without costs. 

■S.c. Appeals disinissed. 

Solicitors for Appellant—77;/. S. L. Polah <C Co. 
Solicitors for Respoadonts —Chapman Walkers. 
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IjOROS Utiiwatt, DU Pargq. Normand, 
Oaksky and Sir Madhavan Nair 

Wallace Brothers a7id Co., Ltd — Appel¬ 
lant V. The Coviynissioner of l7icome-tax, 
Bombay City and Bombay Suhicrban District 
— Respondent. 

Privy Council Appeal No. G5 of 1915. 

(a) Interpretation of Statutes—Power to legislate 
on particular topic conferred by Parliament— It is 
important and permissible in determining scope of 
power to have regard to legislative practice of 
United Kingdom. 

■\YlierG Parliament has conferred a power to legislate 
on a particular topic it is ponnissible and important in 
determining the scope and meaning of the power to 
have^ regard to wbat is ordinarily treated as embraced 
within that topic in the legislative practice of the 
United Kingdom: (19;j;i) A.C.’l56, Pel on. [Para 15] 

The point of the reference is oniphatioally not to 
seek a pattern to which a due exerci^^e of tile power 
must conform. The object is to ascertain the general 
conception involved in the words used in the enabling 

[Para 15] 


(b) Income-tax Act (1922 as amended in 1939), 
Ss. 4 (1) (b) (ii) and 4A (c) — Sections are not ultra 
vires — Government of India Act (1935), Ss. 99 
and 100, 

Sections 4 (1) (b) (li) and 4A (c) are not ultra uirss 
the Central Indian Legislature. The derivation from 
British India of the major part of its income for a 
year gives to R company as respects that year a terri¬ 
torial connection sufficient to justify the company 
being treated as at home in British India for all pur¬ 
poses relating to taxation on its income for that year 
from whatever source that income may be derived. If 
it is so at home in British India it is a person properly 
subject to the jurisdiction of the Central Indian Legis¬ 
lature. [Para 19, 20] 

Unlike an individual, a company has an economic 
existence only. No activities other than the making 
and spending of money are open to it. When a com¬ 
pany in any p.wt'.cular year derives the major portion 
of its income from a country, it is a legitimate conclu¬ 
sion that the company has rooted itself there for that 
year. The connection that results is at least as solid aa 
the connection given by the place of central control; 
and in a search for a home for income-tax purposes as 
respects that year that connection might well bo 
thought more pertinent than the connection, readily 
changeable and often changed, given by the place of 
central control. In such a search the place where com¬ 
mercial activities yield the result is at least as relevant 
as tbe^ place where they are conceived. A company 
which in substance lives on a country may rationally 
be treated as living in it : 32 A. I. R. 1945 F. C. 9, 
Af]xrmed. [Para 21] 

A company satisfying the statutory test is a person 
within the territory of British India so far as concerns 
taxes on its income accruing during the period when 
the test is satisfied. [Para 92] 

Annotation : {’4G-Mau) Income tax Act, S 4 N 9. 

(c) Income-tax Act (1922 as amended in 1939), 

S. 64-Sleeping partner can be assessed at part¬ 
nership place of business. 

The essence of partnership is that each of the part¬ 
ners is the agent of the others for the purpose of 
carrying on the partnership business. Failure by any 
one partner to take part in the management of the 
business does not therefore have the result that he ia 
n.it carrying on business as a partner. He can therefore 
be assessed by the Income-tax Officer of the area in 
which the place of business of the patlnershlp is 
situated. [Para 23] 

Annotation: {’46-Mau) Income-tax Act, S. 64 N 2. 

Crtso referred : — 

1. (1933) 1933 A. C. 156 : 20 A. I. R. 1933 P. C. 16 : 
143 I. C. 91 : 102 L. J. P. C. 6 : 148 L. T. 62 t 48 

T. L. R. 652 (P. C.), Croft v. Dunphy. 

Sir David Ma.xwcU Ftjfo and J. Nissim — 

1 for Appellant 

J. Millard Tuchor IJ. Machenna — 

for Respondent 

Lord Uthwatt—This is an appeal by leave 
of the Federal Court of India from a judgment 
of that Court dismissing an appeal by the appel¬ 
lant, Wallace Brothers and Co. Ltd., from a 
judgment of the High Court of Bombay answer, 
ing in favour of the respondent the Commis¬ 
sioner of Income-tax, Bombay District certain 
questions of law referred to the High Court by 
the Income-tax Appellate Tribunal. 

[2] Two questions are in issue: first the vali¬ 
dity of certain provisions of the Indian Income- 
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tax Act, 1922-1939, by virtue of whioli there was 
made on the appellant Company an assessment 
to income-tax on income which included income 
arising without British India, and second, the 
jurisdiction of a particular income-tax officer to 
make that assessment. 

[3] The directly relevant provisions of the 
Income-tax Act, 1922-1939, are contained in 
Ss. 3, 4, 4A and Gi. These so far as it is neces- 
sary to state them are as follows; 

3. Where any Act of the Central Legislature enacts 
that Income-tax shall be charged for any year at any 
late or rates tax at that rate or those rates shall be 
charged for that year in accordance with, and subject 
to-the provisions of this Act. in respect of the total 
income or the previous year of every individual, Hindu 
undivided family, company and local authority, and of 
every firm and other association of persons ov the 

or members of the association 

individually. 

^ 4. —( 1 ) Subject to the provisions of this Act, the total 

mcome of any previous year of any person includes all 

income, profits and gains from whatever source derived 
which— 

(a) are received or are deemed to be received in 
British India in such year by or on behalf of such 
person, or 

(b) if such person is resident in British India durin^^ 

fiuch year_ ° 

(i) accrue or arise or are deemed to accrue or arise to 
him in British India during such year, or 

^ (ii) accrue or arise to him without British India dui- 
ing such year, or . . . 

4A. For the purposes of this Act— 

(c) a company is resident in British India in any 
year (a) if the control or management of its affairs is 
situated wholly in British India in that year, or (b) if 
Its income arising in British India in that year exceeds 
its income arising without British India in that year. 

64.--(l) Where an assessee carries on a bunness, 
pio*ession or vocation at any place, he shall be assessed 
by the Income-tax Officer of the area in which that 
place ^ is situate or, where the business, profession or 
vocation is carried on in more ^aces than one, by the 
Income-tax Officer of the area in which the principal 
place of his business, profession or vocation is situate. 

[4] The material facts are that the appellant 
Company was incorporated in the United 
Kingdom and that the control and management 
of its - affairs are situate exclusively in that 
country. It is a member of the firm of Wallace 
and Co. which carries on business in Bombay. 
The Income-tax appellate Tribunal found as a 
fact that the ai:)pellant company was a ‘'sleeping 
partner” in that firm. Their Lordships under¬ 
stand this finding to mean that the appellant 
Company took no part in the management of 
the firm’s afifairs. In the year 1938-1939— “the 

previous year” for the purposes of this case_ 

the income of the appellant company arising in 
British India was Ks. 17,85,831 and its income 
arising without British India was Rs. 7,48,427. 
On 12-2-1941, the appellant Company was assessed 
to tax for the assessment year 1939-1940 on the 
whole of its income. That assessment was made 
by the Additional Income-tax Officer within 


whose district the firm's place of business was 
situate. 

[ 5 ] Upon these facts, which are to be found 
in the ease stated by them, the Tribunal referred 
the following questions of law to the High 
Court : 

‘j(i) Whether in the circumstances found by the 
Tribunal in its Older under S. 33, the assessed cDm-* 
pany was taxable to income-tax and super-tax for the 
assessment year 1939-1940 in re.speet of the income 
(Rs, 7,48,427^ less Rs. 4500) which accrued or arose to 
it without British India in the previous year ? 

(ii) Are the provisions of S. 4A (c) and 4 (1) (b) (ii) of 
the IncDme-tax Act ultra vires the Indian Legislature? 

(iii) Is sub-cl. (b) of Cl. (c) of S. 4A, Amended Act, 
applicable to the assessment of the assessee company 
for the year 1939-1940? 

(iv) Whether on the facts found by the Tribunal the 
additional Income tax Officer, Companies Circle, Bom¬ 
bay, bad jurisdiction under S. 64 (1) or S. 04 (2) ta 
make the assessment 

[6] The High Court and the Federal Court 
answered all four questions in favour of the 
respondent. In the appeal before their Lordships 
the appellant company did not challenge the 
answer to the third question. 

[ 7 ] Their Lordships will deal first with the 
subject-matter raised by the first two questions. 

[8J The sub sections referred to in the second 
question contain only definitions of “total 
income” and “residence of a company.” By 
themselves these definitions do nothing. Taken 
in isolation they raise no question of vires. But 
the use of the defined terms in the charging 
section of the Act (s. 3) may result in ult 7 'a 
vires legislation. The question at issue here is 
but one question only, namely the effectiveness 
in law of the charging section in its application 
to companies which satisfy the test set forth in 
the definition of residence, as respects their 
total income computed as including income 
arising without British India. 

[ 9 ] The general nature of the charging sec¬ 
tion is clear. First, the charge for tax at the 
rate fixed for the year of assessment is a charge 
in respect of the income of the “previous year,” 
not a charge in respect of the income of the 
year of assessment as measured by the income 
of the previous year. That has been decided and 
the decision was not questioned in this appeal. 

[10] Second the rate of tax for the year of 
assessment may be fixed after the close of the 
previous year and the assessment will necessarily 
be made after the close of that year. But the 
liability to tax arises by virtue of the charging 
section alone, and it arises not later than the 
close of the previous year though quantification 
of the amount payable is postponed. The fact 
of residence or non-residence of a company as 
gathered from the application of the statutoty 
test has become established, though not formally 
ascertained, at the close of the previous year. 
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The legislation therefore purports to tax a com¬ 
pany which when the liability arose satisfied 
one or other of the conditions set forth in the 
definition of residence'. 

[Ill The precise question at issue can now be 
stated. The particular circumstances affecting 
the appellant Company—namely that it was a 
member of a partnership carrying on business 
in British India and the size of the excess of its 
British Indian income over its other income are 
ot course irrelevant in considering the validity 
01 the legislation. Further it is not disputed 
that it is competent to the Central ludian Legis¬ 
lature to subject to income-tax all income aris¬ 
ing in British India : the relevant definition of 
residence does not apply to individuals: and 
the legislation does not affect to impose a lien 
on income arising without British India but to 
tax companies in respect of income which 
includes such income. The second limb of the 
definition of residence is alone in issue. It is to 
be assumed tliat there is no connexion between 
the companies and British India except the deii- 
vation from British India of the major part of 
their income during the previous year. Are such 
companies in respect of their total income for 
that year persons subject to the power of the 
Central Indian I-egislature to legislate as res¬ 
pects taxes on income? 

[ 12 ] The contentions of the appellant Com¬ 
pany were that legislation in regard to income 
tax having an extra territorial operation was 
ultra vires the Central Indian Legislature and 
that the impugned legislation had that operation. 
Both contentions were disputed by the res¬ 
pondent. 

[ 13 ] Their Lordsh ip3 do not approach the 
matter on the formal lines embodied in these 
contentions. There is no rule of law that the 
territorial limits of a subordinate Legislature 
define the possible scope of its legislative enact- 
ments or mark the field open to its vision. The 
ambit of the powers possessed by a subordinate 
legislature depends upon the proper construction 
of the statute conferring those powers. No doubt 
the enabling statute has to he read against the 
background that only a defined territory has 
been committed to the charge of the legislature. 
Concern by a subordinate Legislature with 
affairs or persons outside its own territory may 
therefore suggest a query whether the Legisla- 
lure is in truth minding its own business. It 
does not compel the conclusion that it is not. 
The enabling statute has to be fairly construed. 

[U] The relevant power [s. 99 (l) and S. 100 , 
Government of India Act, 1935] is a power to 
make laws for the whole or part of British 
India or any Federated State with respect to 
“taxes on income other than agricultural 


income.” The power to tax agricultural income 

is given to the Provincial Legislatures and the 

exception throws no light on the construction of 

the phrase "taxes on income.” None of the other 

provisions of the Act affords any guidance as to 

the income or persons who may be subjected to 

tax. Only sub-s. ( 2 ) of S. 99 need be particularly 

referred to. That sub-section provides that 

“without prejudice to the generality of the powers con¬ 
ferred by the preceding sub-section no Federal law 
shall, on the ground that it would have an extra-terri¬ 
torial operation, be invalid so far as it applies to” 

certain persons and things. In their Lordships' 
view this sub-section does no more than assume 
that there may be some laws having an extra¬ 
territorial operation validly made pursuant to 
sub-s. ( 1 ). It is no help one way or another in 
determining the authorized area of taxes on 
income. 

[ 15 ] Where Parliament has conferred a power 
to legislate on a particular topic it is permissible 
and important in determining the scope and 
meaning of the power to have regard to what is 
ordinarily treated as embraced within that topic 
in the legislative practice of the United Iving- 
dom: see (1933) A. c. 156^ at p. 165. The point 
of the reference is emphatically not to seek a 
pattern to which a due exercise of the power 
must conform. The object is to ascertain the 
general conception involved in the words used 
in the enabling Act. 

[16] Income-tax legislation in the United 
Kingdom has—putting the matter broadly— 
proceeded on the lines that there is subjected to 
income-tax all income arising within the United 
Kingdom and (independently of remittance to 
the United Kingdom) some, but not all. income 
arising abroad belonging to a person resident in 
the United Kingdom. 

[ 17 ] The resulting general conception as to 
the scope of income-tax is that given a sufficient 
territorial connection between the person sought 
to be charged and the country seeking to tax 
him income tax may properly extend to that 
person in respect of his foreign income. 

tl8] In their Lordships* view that general 
conception finds a place in the phrase “taxes on 
income” as used in the Government of India 
Act, 1935. That conclusion marches with the 
construction which their Lordships would, with¬ 
out the aid of a consideration of the British 
legislation, have placed on the Government of 
India Act. 1935. 

[ 19 ] The provisions of the British Inoome-tax 
Acts do not in their Lordships’ view give any 
further definition of the scope of the power to 
impose taxes on income. The distinction drawn 
in British legislation between those foreign 
incomes which are. and those foreign incomes 
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which are not, taxable in the hands of a "resi¬ 
dent” does not mark any matter of principle 
which can be considered as imported into the 
phrase "taxes on income.” In their Lordships* 
opinion—they confine their attention to com¬ 
panies—the necessity that the territorial con¬ 
nection should be residence as understood for 
the purpose of the British Income-tax Acts, is 
not embedded in the terms of the power. It is 
artificial in any event to attribute residence to a 
company. No less artificial is the selection as a 
matter of judicial construction of the British 
Income-tax Acts of the place at which central 
control is exercised as the residence of a com¬ 
pany. The principle—sufficient territorial con¬ 
nection — not the rule giving effect to that 
principle—residence—is implicit in the power 
conferred by the Government of India Act, 1935 . 

[20] The result is that the validity of the 
legislation in question depends on the sufficiency 
for the purpose for which it is used of the terri¬ 
torial connection set forth in the impugned 
portion of the statutory test. Their Lordships 
propose to confine themselves to that short point 
and do not propose to lay down any general 
formula defining what territorial connection is 
necessary. In their view, the derivation from 
jBritish India of the major part of its income for 
a year gives to a company as respects that year 
ja territorial connection sufficient to justify the 
company being treated as at home in British 
India for all purposes relating to taxation on its 
income for that year from whatever source that 
income may be derived. If it is so at home in 
British India it is a person properly subject to 
the jurisdiction of the Central India Legislature. 

[ 2 1] Unlike an individual a company has an 
economic existence only. No activities other 
than the making and spending of money are 
open to it. When a company in any particular 
year derives the major portion of its income 
from a country, it is a legitimate conclusion 
that the company has rooted itself there for that 
year. The connection that results is at least as 
solid as the connection given by the place of 
central control; and in a search for a home for 
income-tax purposes as respects that year that 
connection might well be thought .more pertinent 
than the connection, readily changeable and 
often changed, given by the place of central 
control. In such a search the place where com¬ 
mercial activities yield the result is at least as 
relevant as the place where they are conceived. 
A company which in substance lives on a 
country may rationally be treated as living in it. 

[22] It is unnecessary to consider whether the 
statutory test is a satisfactory definition of 
residence. That is an abstract question. It is 
sufficient to come to the conclusion that a com- 


pany satisfying the statutoty test is a person 
within the territory of British India so far as 
concerns taxes on its income accruing during 
the period when the test is satisfied. 

[23] The remaining question relates to pro¬ 
cedure. The submission of the appellant is that, 
assuming the challenged provisions not to be 
ultra v^res^ the assessment was not made by the 
proper officer. The relevant provision in S. 64, 
and the facts have already been stated. The 
contention of the appellant company was that 
by reason that it took no active part in the 
partnership business it did not carry on busi¬ 
ness at the partnership place of business. There 
is no substance in this contention. There is no 
particular provision in the partnership articles 
which needs consideration. The essence of part- 
nership is that each of the partners is the agent 
of the others for the purpose of carrying on the 
partnership business. Failure by any one part- 
ner to take part in the management of the 
business does not therefore have the result that 
he is not carrying on business as a partner. 

[24] Their Lordships will humbly advice His 
Majesty that this appeal be dismissed. The 
appellant company will pay the costs of the 
appeal. 

S.C. Appeal dismissed. 

Solicitors for Appellant — 

Johnson Jacks & Colcloiigh. 

Solicitors for Respondent— 

Commonwealth Belations Office. 


[C, N. 35.] 
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F. 0. 47.) 

18th March 1948 

Lords Thankerton, du Parcq, Oaksey, 
Morton op Henryton and 
Mr. M. R. Jayakar 

The High Oommisztoner for India and ano- 
ther—Appellant v. I. M. Lall — Eespondent. 

Privy Council Appeal No. 105 of 1945. 

(a) Indian Independence Act (1947), S. 15_ 

Appeal by Secretary of State pending on date of 
Act abates and has to be continued by High Com¬ 
missioners for India and Pakistan. 

Appeal by the Secretary of State for India pending 
before the Privy Council at the time when the Inde¬ 
pendence Act came into force abates under S. 15 (1) 
and has to be continued by the High Commissioner for 
India and the High Commissioner for Pakistan, under 
S. 15 (2), [Para 3] 

(b) Government of India Act (1935), S. 240 _ 

Provision in sub-s, (1) is qualified by sub-ss. (2) 
and (3) which are mandatory. 

Provision in sub-s. (2) of S. 240 is mandatory, and 
necessarily qualifies the right of the Crown recognised in 
sub-s. (1) of S. 240. The provisions of sub-ss (2) and 
(3) of S. 240 are prohibitory in form, which is inconsis¬ 
tent with their being merely permissive : 24 A. I. R, 
1937 P. C. 27 and 24 A. I. R. 1937 P. C. 31, Eef. 

* [Para 19] 
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(c) Government of India Act (1935), S. 240 (3)— 
Interpretation — Opportunity should be given, 
after definite conclusion has been come to on 
charges and punishment to follow is provisionally 
determined on—Enquiry under R. 55, Civil Service 
(Classification and Control) Rules, under S. 96B 
Government of India Act (1919), does not exhaust 
civil servant’s statutory rights — Wrongful dis¬ 
missal — Proper decree. 

Siib-soctioii (3) of S. 240 wag not intended to be, and 
was not. a reproduction of R. 55. Civil Services (Classi¬ 
fication and Control) Rules, framed under S. 96B, 
Government of India Act, 1919, which was left unaffect¬ 
ed as an administrative rule. Rule 5-5 ig concerned 
that tlie civil servant shall be informed ‘of the grounds 

in which it is proposed to take action,’ and to afford 

him an adequate opportunity of defending himself 
against charges which have to be reduced to writing; 
this is in marked contrast to the statutory provision of 
'a reasonable opportunity of showing cause against the 
action proposed to be taken in regard to him.’ No 
action is proposed within the meaning of the sub¬ 
section until a definite conclusion has been come to on 
the charges, and the actual punishment to follow is 
provisionally determined on. Prior to that stage the 
charges are unproved and the suggested punishments 
are merely hypothetical. It is on that stage being 
reached that the statute gives tlie civil servant the 
opportunity for wliichsub-s. (3) makes provision. There 
IS DO difficulty in the statutory opportunity boin" 
reasonably afforded at more than one stage. If the 

as been through an enquiry under R. 55, 
It would not be reasonable that he should ask for a 
lepotilion of that stage, if duly carried out, for that 
would not exhaust his statutory right, and he would 
BtiJI bo entitled to represent against the punishment 
proposed as the result of tlie findings of the enquiry : 
32 A. I, R. 1915 R. C. 47, Aj/ir 7 ned, 

XVI , [Paras 21 and 22] 

\\bcre he proccluro in S, 240 (3) hud not been 
followed the proper declnration should bo that tho 
purported dismissal of the chdl servant was void and 
inoperative and^ that the civil servant remained a 
n ember of the civil service at the date ol the institution 
of the ^u:t for such declaration. [Para 23] 

(d) Master and servant _ Crown servant-Dis- 
missal found wrongful and void _ Servant is not 

Zh t r ^^"fages unless the 

right IS conferred by contract or statute. 

against tho Cvown for 

Tfh M I?n of action must 

e.UiLi be based on contract or conferred by statute. 

[Para 24] 

W here the dismissal of a civil servant by the Crown 

was vhen tUf ^declaration 

Xet^rnT ♦i‘\dismissal was of no 
effect and that the servant was a civil servant on tho 

date of the constitution of the suit for tho aforesaid 

declaration, and tlia covenant of service which the 

servant had entered when ho waf app^inba to Z 

Srand“D“'''"'^ concerned with his discharge of 

anI'rVh? to^rpar- 

nff/w servant could not claim any arreai-s 

no statutory or contractual provision for the same Zf 

[Para 24] 


Cases referred :— 

1. (’37) 64 I. A. 40 : 24 A. I. R. 1937 P. C. 27 • I T. 

R. (1937) Mad. 517 : 166 I. C. 513 (P. C.), Rani^ 
chart V. Secy, of State. ^ 

2. ( 37) 64 I. A. 55 : 24 A, I. R. 1937 P. C. 31 : T L 

R. (1937) Mad. 532 : 166 I. C. 516 (P. C.), Venkata 
Rao V. Secy, of State. 

3. (1926) 192G S. C. 842, Mulvenna v. The Admiralty 

4. (1920) 3 K. B. 663 : 89 L. J, K. B. 1073 : 124 L T 
159, Lcaman v. King. 

5 . 25 R. 112, Smith v. Lord Advocate. 

6 . (1838) 5 Bing. N. C. 262 : 8 L. J. C. P. 193. Gibson 
V. East India Co. 


Andrao Clarlie and B. Mackenna — for Appellants 

Sir David Maxioell Fyfe and T, B. Ramsay 

— for Respondent 

Lorfi Thankerton.— This is an appeal by 
special leave from an order of the Federal Court 
of India dated 4-5-1945,-which varied a decree of 
the High Court of Judicature at Lahore dated 

27-3-1944, 

[ 2 ] The respondent, who had been a member 
of the Indian Civil Service since 1922. instituted 
the present suit on 20-7-1943, against the Secre- 
tary of State for India, challenging the validity 
of an order by the latter dated 10 - 8 - 1940 , which 
purported to remove the respondent from the 
Indian Civil Service. 

[3] The Secretary of State for India was the ori- 
ginal appellant in this appeal, but. after the hear- 
ing before this Board in July lost, the Indian In- 
dependence Act, 1947, came into operation on 
15 August 1947. By s, 15 (i) of the Act, the pre- 
sent appeal by the Secretary of State was abated, 
and by s. 15 (2) the appeal was continued by 
the High Commissioner. By sub-s. ( 3 ) of that 
section, the expression "the High Commissioner" 
is defined for the purposes of the section. The 
High Commissioner for India and the High 
Commi^ioner for Pakistan have accepted that 
they should be treated as appellants in place of 
the Secretary of State for India by virtue of 
8. 15. Their Lordships find it convenient, how¬ 
ever. for the purposes of their opinion, to con¬ 
tinue (o refer to the Secretary of State as tho . 
defendant in the suit and appellant in the Fede¬ 
ral Court and before the Board. 

[4] In tho plaint, the respondent claimed 
(l) a declaration that the order of removal was 
ultra vires of the defendant (2) that the order was 
not passed in due.process of law and was w^rongfuU 
illegal and of consequence W’hntever. (s) that 
he was still a member of the Lidian Civil Ser¬ 
vice, and and had a right to continue in it, 
and to hold ofiice from which he was removed 
by the illegal order of tho defendant, and ( 4 ) 
that as a member of the Indian Civil Service he 
was entitled to all rights secured to him by the 
covenant and rules and regulations issued from 
time to time by the appropriate authority, 

[6] The suit was originally instituted in the 
Court of the Subordinate Judge, First Class* 
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Lahore, but it was transferred to the High Court 
and was ordered to be heard by a Division 
Bench as a Court of first instance. After trial, the 
High Court, on 27-3-1944, granted the present res¬ 
pondent a decree to the extent of granting a dec¬ 
laration that the order removing him from 
ofiSce was wrongful, void, illegal and inoperative 
and that he was still a member of the Indian 
Civil Service; the High Court also gave a certifi¬ 
cate under S, 205 (l), Government of India Act, 
1935, that the case involved substantial ques¬ 
tions of law as to the interpretation of the Act 
of 1935. On an appeal by the present respondent, 
the Federal Court, by a majority, on 4 - 5 . 
1945, varied the decree of the High Court by 
ordering that, 

“in place of the declaration that the order removing 
the palintiS from office was wrongful, void, illegal and 
inoperative and that the plaintiff is still a member of 
the Indian Civil Service there shall be substituted a 
declaration that the plaintiff Mr. I. M. Lall was wrong¬ 
fully dismissed from Indian Civil Service on 4 6- 
1940.“ 

The Federal Court remitted the suit to the 
High Court to take such action in regarding to 
any application by the respondent for leave to 
amend to claim damages and to the assess- 
ment of such damages as to the High Court 
should seem right. 

[6] The main questions raised in this appeal 
relate to the proper construction of s. 240, 
Government of India Act, 1936,' and their 
Lordships propose to deal with these in the first 
instance. Some further narrative of the facts in 
the case is necessary for this purpose. The res¬ 
pondent was appointed to the Indian Civil 
Service in 1922, and on 1-9-1922, he entered into 
a covenant with the Secretary of State in Coun. 
cil. Two observations only occur on this docu¬ 
ment, viz., that the respondent's service was 
"to continue during the pleasure of His Majesty, 
His Heirs and Successors, to be signified under 
the hand of the Secretary of State for India,” 
and that there is no covenant under which the 
respondent was given a right to his pay. The 
covenant is mainly concerned with the respon¬ 
dent’s discharge of his duties. 

[7] In 1935, the respondent was stationed 
in Hoshiarpur, where he enlisted one Sundar 
Das, a nephew of his wife, in the subordinate 
staff of one of the Courts under his control. Soon 
thereafter, the respondent took over charge as 
District and Sessions Judge at Multan. Early in 
April 1937, the respondent was transferred to be 
employed in the North-West Frontier Province. 
In September 1937, the respondent received a 
letter from the Judicial Commissioner, enclosing 
a letter from the Chief Secretary to the North- 
West Frontier Government, informing the Judi¬ 
cial Commissioner that the Punjab Government 


had decided to hold a departmental enquiry 
under Rule 55 of the Civil Service {Classification, 
Control and Appeal) Rules into the conduct of 
the respondent while stationed at Multan during 
1935-36, and that eight charges had been framed 
against the respondent of which copies were en¬ 
closed. The letter proceeded to ask that steps 
should be taken to serve the charges on the res- 
pondent and that he should be asked to furnish 
within a reasonable time a written statement of 
his defence and to state whether he wished to bo 
heard in person or not. The eight charges were 
divided into two categories, the first of which al- 
leged improper favouritism or nepotism in con¬ 
nection with Sundar Das; the second category 
alleged improper victimization of certain of°the 
junior officials who had protested against the at- 
tempted promotion of Sundar Das by an order 
of the respondent in December 1936. At the end 
of each charge were indicated the witnesses or 
documents whereby it was. proposed to attempt 
to prove tbe'charge. Near the end there were two 
paragraphs interposed, which clearly related to 
all the charges and were as follows : 

"That the above facts and his failure to offer any 
sufficient explanation up to the present are sufficient 
to prove that he had abused bis position as an officer 
entrusted with the power of appointment on behalf of 
the Crown to show favour to a relation of his to the 
detriment of other officials serving under him, in con¬ 
travention both of the recognized principles governing the 
conduct of Government servants as well as of the ex¬ 
press orders of Government, and that he further abused 
his position as an officer entrusted with powers of disci¬ 
pline over other officers of the Crown to persecute vari¬ 
ous i^rsons who sought to protect their own interests in 
a legitimate manner. 

Th4t he should show cause why he should not be dis¬ 
missed, removed or reduced or subjected to such other 
disciplinary action as the competent authority may 
think fit to enforce for breach of Government rules and 
conduct unbecoming to a member of the Indian Civil 
Service.’* 

The respoudenfc put in his written statement in 
answer to the charges, and thereafter Mr. J. D. 
Anderson, Commissioner, Rawalpindi Division, 
was appointed to hold the departmental enquiry, 
Mr. Anderson examined the respondent ■ on 10th 
June 1938, in course of which the respondent 
pleaded guilty to the first two charges, and, 
without any further examination of witnesses, 
he made hie report on 9th August 1938. As 
regards the remaining six charges, he found 
them unproven, but he indicated that he had 
not been able to make a full enquiry, and that 
a longer investigation, including a fortnight at 
Multan, and a further examination of docu¬ 
ments were desirable before coming to final 
conclusions. Mr. Anderson’s report was not dis¬ 
closed to the respondent, and the Government 
appointed Mr. F. L. Brayne, Commissioner, 
Rural Reconstruction, Punjab, to complete Mr. 
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Anderson’s preliminary enquiry. Mr. Brayne 
took the matter up and wrote the respondent 
m 17th November 1938, relative thereto. After 
various procedure, in which the respondent took 
part, and in the course of which the Govern¬ 
ment refused to disclose Mr. Anderson’s report 
to him, Mr, Brayne made his report on 24th 
January 1939, in course of which he examined 
in detail all the eight charges, and found that 
the nepotism was “complete and deliberate,” 
and that the charges of victimization were all 
fully proved. 

[6] In view of the opinion which their Lord- 
ships have formed as to the proper construction 
of S. 240 of the Act of 1935, it is unnecessary to 
consider in further detail the validity of the 
enquiries held by Mr. Anderson and Mr. Brayne, 
and whether the respondent was afforded a rea¬ 
sonable opportunity thereat of answ'ering the 
charges. 

[9] On 2l9t June 1939, the Government of the 
Punjab sent the records of the enquiry, including 
Mr. Anderson’s and Mr/ Brayue’s reports, to the 
Federal Public Service Commission, and ex¬ 
pressed their opinion that the respondent should 
be removed from the Indian Civil Service but 
should be granted a compassionate allowance. 
This Commission, in terms of s. 2G6 (3) (c), 
Government of India Act of 1935, is consulted 
on all disciplinary matters affecting a person 
serving His Majesty in a civil capacity in India. 
The respondent made representations to the 
Commission, protesting against the procedure of 
the enquiry and submitting arguments on the 
merits. The Commission, in a letter dated Slat 
August 1939, agreed with Mr. Brayne and the 
Government of the Punjab that no other conclu¬ 
sion was possible than that the respondent had 
acted deliberately both in the matter of nepotism 
and the matter of victimization, and agreed that 
the respondent should be removed from the 
service but should be granted a compassionate 
allowance, which should be equal to a two-thirds 
pension. 

[ 10 ] By Gazette Notification dated loth August 
1910, the appellant directed the removal of the 
respondent from the Indian Civil Service, and 
the respondent was so informed by a letter of 
the same date from the appellant. 

[ 11 ] It is not disputed that the learned Chief 
Justice has correctly stated the respondent’s 
position at this time as follows : 

“Whatever representations were made it is clear that 
at no time before his removal from the service wag 
Mr. Lall allowed to see the reports of either Mr. Ander¬ 
son or Mr. Brayno, nor was bo informed that either 
the Punjab Government cr the Federal Public Service 
Commission or the Government of India or the Secre¬ 
tary of State wore definitely proposing on tho basis of 
these reports to remove him from the service. Ho had 


received the general invitation to show cause against 
dossible dismissal (amongst other possible punishments) 
included at the end of the charge originally served on 
him. But no opportunity to show cause against dis¬ 
missal wag given to him, after dismissal had passed 
from being a possible punishment to the punishment 
proposed and recommended. At no time was he given 
an opportunity, before disuiissai, of making representa¬ 
tions against the accuracy of facts found by Mr. Ander¬ 
son or Mr. Brayne in their reports or against the 
adverse deductions drawn against him, particularly by 
Mr. Brayne.” 

[ 12 ] Section 240, Government of India Act, 
1935, provides as follows : 

“540—(1) Except ag expressly provided by this Act, 
every person who is a member of a civil service of the 
Crown in India, or holds any civil post under the 
Crown in India, holds office during His Majesty’s 
pleasure. 

(2) No such person as aforesaid shall be dismissed 
from the service of His Majesty by any authority 
subordinate to that by which he was appointed. 

(3) No such person as aforesaid shall be dismissed 
or reduced in rank until he has been given a reason¬ 
able opportunity of showing cause against the action 
proposed to bo taken in regard to him: 

Provided that this sub-section shall not apply— 

(a) where a person is dismissed or reduced in rank 
on the ground of conduct which has led to his convic¬ 
tion on a criminal charge ; or 

(b) where an authority empowered to dismiss a per¬ 
son or reduce him in rank is satisfied that for soma 
reason, to be recorded by that authority in writing, it 
is not reasonably practicable to give to that person an 
opportunity of showing cause. 

(4) Notwithstanding that a person holding a civil 
post under the Crown in India holds office during His 
Majesty’s pleasure, any contract under which a person, 
not being a member of a oivil service of the Crown in 
India, is appointed under this Act to hold suoh a post 
may, if the Governor-General, or, as the case may be, 
the Governor, deems it necessary in order to secure 
the service of a person having special qualifications, 
provide for the payment to him of compensation if 
before the expiration of ap agreed period that post is 
abolished or he is, for reasons not connected with any 
misconduct on his part, required to vacate that post." 

[13] Before dealing with the important ques¬ 
tions of construction their Lordships may note 
that the terms "dismissal** and "removal from 
the service*’ were accepted as synonymous, and 
that the respondent did not maintain before the 
Board, as he bad unsuccessfully maintained in 
the High Court and the Federal Court, that the 
appellant had not authority under the Constitu¬ 
tion to remove a member of the Indian Civil 
Service from the service. Their Lordships may 
add that, in their opinion, this question is con¬ 
cluded by the terms of the respondent’s covenant, 
already quoted, under which he agrees to accept 
the signification of His Majesty’s pleasure under 
the hand of the appellant. Their Lordships 
have no doubt that the purported removal of 
the respondent was intended to operate by virtue 
of sub-s, (1) of s. 240. 

[14] Three important questions of construc¬ 
tion arise for decision, viz., first, is sub-s. (l) of 
s. 240 qualified by sub-s. (8) ?; secondly, is sub- 
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3. (3) mandatory, or permissive? and thirdly, 
What is the proper construction of the words in 
sub-s. (3) “the action proposed to be taken in 
regard to him ?” 

[15] On the first question the appellant laid 
stress on the words “except as expressly pro¬ 
vided by this Act” in sub-s. (l) of S. 240 as 
excluding any exception not expressly provided 
for. and referred to Ss. 200 (2) and 220 (2) as 
illustrations of such express provision in the 
case of Judges of the Federal Court and the 
High Courts. It will, however, be noted that 
neither of these sections states its provisions to 
be an exception, but makes an express provision 
which is necessarily inconsistent with sub-s. (i) 
of s. 240. On the other hand sub-s. ( 4 ) of s. 240 
begins, “Notwithstanding that a person holding 
a civil post under the Crown in India holds 
office during His Majesty’s pleasure, . . which 
is clearly expressed as an exception, but the 
statutory provision which follows does not affect 
the terminability of the office. It provides for 
a payment of compensation in certain events, 
but does not curtail His Majesty’s power to 
terminate at His pleasure. The appellant main¬ 
tains that sub-s. ( 3 ) does not in terms make ex¬ 
press provision such as is contemplated by 
sub-s. ( 1 ); but the opening words of sub-ss. (2) 
and ( 3 )—“No such person as aforesaid”—clearly 
indicate a qualification of, or exception to, an 
antecedent provision, which is plainly sub-s. (l). 
Their Lordships find it difficult to deal with this 
contention irrespective of the decision of the 
next question. If sub-s. (3) is merely permissive, 
and not mandatory, there will be no substance 
in the first question; but, if sub-s. ( 3 ) is manda¬ 
tory, their Lordships are of opinion that it would 
constitute an express provision of the Act, which 
would qualify the provisions of sub-s. (l) and 
provide a condition precedent to His Majesty’s 
exercise of His power of dismissal provided by 
sub-s. ( 1 ). 

[ 16 ] In considering the second question of 
construction, it will be necessary to refer to the 
position prior to the Act of 1935, when the rele¬ 
vant statutory provision was made by s. 96B, 
Oovernment of India Act, 1919, and, in parti¬ 
cular, by sub-3. ( 1 ), which provided as follows : 

“96B.— ( 1 ) Subject to the provisions of this Act and 
of rules made thereunder, every person in the civil ser¬ 
vice of the Crown in India holds office during His 
Majesty’s pleasure, and may be employed in any manner 
required by a proper authority within the scope of his 
duty, but no person in that service may be dismissed 
by any authority subordinate to that by which he was 
appointed, and the Secretary of State in Council may 
(except so far as he may provide by rules to the con- 
-trary) reinstate any person in that service who has been 
dismissed . . , 

The later part of the sub-section gives a limited 
right of appeal, which is not relevant to the 
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present purpose. Under sub-s. ( 2 ) of S. 96B, the 
Secretary of State in Council is empowered to 
make rules for regulating the classification of 
the civil services in India, the methods of their 
recruitment, their conditions of service, pay and 
allowances, and discipline and conduct. As al¬ 
ready mentioned, the enquiry in the present case 
was conducted under R. 55 , Civil Services (Classi¬ 
fication. Control and Appeal) Rules, which were 
authorised by this sub-section. Rule 55 provides; 

“Without prejudice to the provisions of the Public 
Service Inquiries Act, 1850, no order of dismissal re¬ 
moval or reduction shall be passed on a member’of a 
Service (other than an order based on facts which have 
ed to his conviction in a criminal Court) unless he has 
been informed in writing of the grounds on which it is 
proposed to take action, and has been aSotded an ade¬ 
quate opportunity of defending himself. The grounds 
on which it is proposed to take action shall be reduced 
to the form of a definite charge or charges, which shall 
be communicated to the person charged together with 
a statement of the allegations on which each charge is 
based and of any other circumstances which it is pro¬ 
posed to take into consideration in passing orders on 
the case. He shall be required, within a reasonable 
time, to put in a written statement of his defence and 
to state whether he desires to be heard in person. If 
he so desires, or if the authority so direct, an oral en¬ 
quiry shall be held. At that enquiry oral evidence shall 
be^ beard as to such of the allegations as are not ad¬ 
mitted, and the person charged shall be entitled to cross- 
examine the witnesses called, as he may wish, provided 
that the officer conducting the enquiry may, for special 
and sufficient reason to be recorded in writing, refuse to 
call a witness. The proceedings shall contain a sufficient 
record of the evidence and a statement of the findings 
and the grounds tbereo^iittiig rule shall not appTy 
where the person concerned has absconded, or where it 
is for other reasons impracticable to communicate with 
him. All or any of the provisions of the rule may, in 
exceptional cases, for special and sufficient reasons to be 
recorded in writing, be waived, where there is a diffi¬ 
culty in observing exactly the requirements of the rule 
and those requirements can be waived without injustice 
to the person charged.” 

[17] It is to be observed that the provisions 
of sub-s. (i) of S. 96B of the Act of 1919 are made 
“subject to the provisions of this Act and of rules 
made thereunder,” that it makes express provi¬ 
sion corresponding to sub-ss. (i) and (2) of s 240 
of 1935, but no express provision corresponding 
to sub-s. (3) of 1935; that matter was left to 
R. 55. It is interesting to contrast two decisions 
of this Board, delivered on the same day in 1936. 

In 64 I. A. 40,^ it was held that a dismissal of a 
civil servant by an authority subordinate to that 
by which he was appointed was contrary to the 
provisions of S. 96B, sub-s. (l) of the Act of 1919, 
and was bad and inoperative. Lord Roche, in 
delivering the judgment of the Board, said (at 
p. 53) : 

“It is manifest that the stipulation or proviso as to 
dismissal is itself of statutory force and stands on a 
footing quite other than any matters of rule which are 
of infinite variety and can be changed from time to 
time,” 
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[IS] In the other case. 04 i. a. 55,* ifc wag held 
liy the game Board that failure to comply with 
the rules made under sub-s. (2) of S. 96r> of 1919 
did not give any right of action. Lord Roche, 
in delivering the judgment of the Board, said 
(at p. 01 } : 

“Section 96B ami tho ru'es make careful provipion 
for fPflresS of grievances by administrative process, and 
it is tD be observed that sub*s. (5) in conclusion re 
afiirms the supreme authority of the Secretary of State 
In Council over the civil service. These considerations 
have irresistibly led their Lordships to the conclusion 
that no such right of act'on as is contended for by the 
appellant exists .... They regard the terms of the sec. 
lion as containing a statutory and solemn assurance 
that the tenure of ofQce, though at pleasure, will not be 
subject to capricious or arbitrary action, but will be 
regulated by rule.” 

[19] Contrasting the provisions of S. 9GB of 
1019 with the provisions of s. 240 of 1935, their 

Lordships have no difficulty in holding_in 

agreement with both the High Court and the 
Federal Court — that the provision as to a rea¬ 
sonable opportunity of showing cause against the 
action proposed is now put on the same footing 
as the provision now in suh-s. ( 2 ) of s. 240 , which 
was the subject of decision in G4 l. a. 40^ and 
that it is no longer resting on rules alterable from 
time to time, but is mandatory, and necessarily 
qualifies the right of the Crown recognised in 
sub-3, (l) of S. 240 of 1935. Tho provisions of 
s. 9GB (l), now reproduced as sub-s. (2) of s. 240 
of 1935. and of suh-ss, ( 2 ) and ( 3 ) of s. 240 are 

prohibitory in formi-:Si]iich is inconsistent with 
their being merely permissive. 

[ 20 ] The third question seeks the propier cons¬ 
truction of the phrase “A reasonable opportunity 
of showing cause against the action proposed to 
be taken in regard to him.’’ It might be staled 
more narrowly as tlie meaning of "the action 
])roposed to be taken." In their judgment, the 
High Court said : 

‘■The pbiintilVe emtention is that this opportunitv 
Ehculd have been afforded to him after the finding of 
the enquiring oflicer Lad been considered and *^1110 
punishment decided upon. With this contention we arc 
unable to agree. Light charges were served on the 
plaintiff and at the end he was asked to show cause 
why he should not be dismissed, removed or reduced 
or subjected to such other disciplinary action ns tho 
competent nuthoiity may think fit to enforce for breach 
of Government Rules and conduct unbecoming to tho 
Indian Civil Service. He was aware from tho very start 
of the enquiry against him that removal from service 
was one of the various actions that co#ld have been taken 
against liim in the event of some or all the charges 
being established, and in this seme he was showing 
cause during the course of tho enquiry against tho ac¬ 
tion proposed. Tho plaintifi’s contention that there 
f-hould be two enquiries the first to establish that he had 
been guilty and the second to determine what should 
be the appropriate punishment, and that in each stage 
he should liave reasonable and independent opportuni¬ 
ties to defend and show cause docs net appear to bo 
concct or intended by the Legislature.” 

In the Federal Court Ynradachaiiar J, agreed 


with the conclusion of the High Court on this 
question, but the majority of the Court held a 
contrary view, which is expressed by the learned. 
Chief Justice as follows : 


“It does however seem to us that the sub-section re- 
quires that as and when an authority is definitely pro¬ 
posing to dismiss or reduce in rank a member of tbo 
civil service he shall bo so told and he shall be given aix 
opportunity of putting his case against the proposed 
action and as that opportunity has to be a reasonable " 
opportunity, it seems to us that the section requires not 
only notification of the action proposed but of the 
grounds on which the authority is proposing that the 
action should be taken and that the person concerned 
must then be given a reasonable time to make his re¬ 
presentations against the proposed action and the 
grounds on which it is proposed to be taken. It is sug¬ 
gested that in some cases it will be sufficient to indicate 
the charges, the evidence on which those charges are 
put forward and to make it clear that unless the person, 
can on that information show good cause against being, 
dismissed or reduced if all or any»of the charges are 
proved, dismissal or reduction in rank will follow. This 
may indeed be sufficient in some cases. In our judg¬ 
ment each case will have to turn on its own facts, but 
the real point of the sub-section is in our judgment that 
the person who is to bo dismissed or reduced must 
know that that punishment is proposed as the punish¬ 
ment for certain acta or omissions on his part and must 
be told the grounds on which it is proposed to take such 
action and must be given a reasonable opportunity of 
showing cause why such pauishment should not be 
imposed.” 


[21] Their Lordships agree with the view taken 
by the majority of the Federal Court. In their 
opinion, sub-s. (3) of s. 240 was not intended to 
be, and was not, a reproduction of R. 65 which 
was left unaffected as an administrative rule. 
Rule 65 is concerned that the civil servant shall 
be informed "of the grounds on which it is 
proposed to take action," and to afford him 
an adequate opportunity of defending himself 
against charges which have to be reduced to 
writing: this is in marked contrast to the statu¬ 
tory provision of "a reasonable opportunity oi 
showing cause against the action proposed to be 
taken in regard to him." In the opinion of their 
Lordsbij^s, no action is proposed within the' 
meaning of tlie sub-section until a definite con-j 
elusion has been come to on the charges, and the 
actual punishment to follow is provisionally! 
determined on. Prior to that stage, the chaises* 
are unproved and .the suggested punishments' 
are merely hypothetical. It is on that stage 
being reached that the statute gives the civilj 
servant the opportunity for which sub-s. (3) 
makes provision. Their Lordships would only 
add that they see no difficulty in the statutory 
opportunity being reasonably afforded at mor^ 
than one stage. If the civil servant has been 
through on enquiry under R. 65, it would not 
reasonable Hint he should ask for a repetition 
of that stage, if duly carried out, hut that would 
not exhaust his stalulory right, and he would 
still be entitled to represent against the punish-^ 
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ment proposed as the result of the findings of 
the enquiry. ° 

[ 22 ] On this view of the proper construction 
of sub-s. (3) of s. 240, it is not disputed that the 
respondent has not been given the opportunity 
to which he is entitled thereunder, and the pur¬ 
ported removal of the respondent on 10th August 
1940, did not conform to the mandatory require¬ 
ments of sub-s. (3) of s. 240, and was void and 
inoperative. It therefore becomes unnecessary to 
consider the respondent's challenge of the pro¬ 
ceedings under R. 55, and the questions of fact 
relative thereto. 

[23] The Federal Court altered the finding of 
the High Court, and made a declaration "that 
the plaintiff Mr. I. M. Lall was wrongly dis¬ 
missed from the Indian Civil Service on 4 th 
June 1940, and has further ordered that the 
High Court aforesaid do take such action in 
regard to any application duly made by or on 
behalf of Mr. I. M. Lall for leave to amend to 
claim damages as to the High Court shall seem 
right;” and they remitted the case to the High 
Court. In the opinion of their Lordships, the 
declaration should be varied so as to declare that 
the purported dismissal of the respondent on loth 
August 1940, was void and inoperative, and that 
the respondent remained a member of the Indian 
Civil Service at the date of the institution of the 
present suit on 20 th July 1942 . Any further 
action by the Crown that may have occurred 
since the raising of the action is not covered by 
the present suit. 

[24] The appellant appealed against the order 
of remit to the High Court for the assessment 
of damages, and the order of remit by the 
Federal Court was not maintained by the res¬ 
pondent before this Board, but, on the other 
hand, he maintained that he was entitled to 
recover by this action his arrears of pay from 
the date of the purported order of dismissal up 
to the date of action. It is unnecessary to cite 
authority to establish that no action in tort can 
lie against the Crown and therefore any right 
of action must either be based on contract or 
conferred by statute. It is sufficient to refer to 
the judgment of Lord Blackburn in the Scottish 
case in 1926 S. c. 842,® in which the learned Judge, 
after reviewing the various authorities,'states : 


“These authorities deal only with the power of the 
Crown to dismiss a public servant, bat they appear to 
me to establish conclusively certain important points. 
The first is that the terms of service of a public servant 
are subject to certain qualifications dictated by public 
policy, no matter to what service the servant may 
belong, whether it be naval, mditary or civil, and no 
matter what position he holds in the service, whether 
exalted or humble. It is enough that the servant is a 
public servant, and that public policy, no matter on 


what ground it is based, demands the qualification. The 
next IS that these qualifications are to be implied in the 
engagement of a public servant, no matter whether 

If engagement or not. 

!vV authorities to 

which I have referred, then it would seem to follow 

that the rule based on public policy which has been 
enfoiccd against military servants of the Crown and 
which prevents such servants suing the Crown for their 
pay on the assumption that their only claim is on the 
bounty of the Crown and not for a contractual debt, 
must equally apply to every public servant : see (1920) 
3 K. B. 663,' 20 R. 112-> and other cases there referred 
tx It also follows that this qualification must be read 
as an implied condition into every contract between 
the Crown and a public servant, with the effect that in 
terms of their contract, they have no right to their 
remuneration which can be enforced in a Civil Court of 
Justice, and that their only remedy under ibeir con¬ 
tract lies m an appeal of an official or political kind." 

Their Lordships are of opinion that this is a 
correct statement of the law. In the present case 
there is no obligation as to pay in the respon- 
dents covenant, as already mentioned. The 
respondent sought to establish a statutory right 
to recover arrears of pay by action in the civil 
Court; he made reference to certain sections of 
the Government of India Act, 1935. viz., ss. 179 | 
(9), 247 (4), 249 and 250, but it is enough to state 
that their Lordships are unable to derive from 
them any statutory right to recover arrears of 
pay by action. He also referred to s. 32 , Govern¬ 
ment of India Act of 1919, which, by sub-s. ( 2 ), 
provides the same remedies against the Secretary 
of State in Council as might have been had against 
the East India Company if the Government of 
India Act, 1858, and the Act of 1919 had nob 
been passed, but it has been settled ever since 
(1838) 5 Bing. N. c. 262,® that pay could not be 
recovered by action against the Company, but 
only by petition, memorial or remonstrance. It- 

follows that the respondent fails in his claim to* 
arrears of pay. I 


[ 25 ] Their Lordships will humbly advise His 
Majesty that the judgment and order appealed 
from should be varied by substituting, in place 
of the declaration made therein, a declaration 
that the order of 10 th August 1940, purporting to 
dismiss the respondent from the Indian Civil 
Service was void and inoperative, and that the 
respondent remained a member of the Indian 
Civil Service at the date of the institution of the 
present action on 20th July 1942; that the order for 
a remit to the High Court should be set aside, 
and that otherwise the judgment and order 
should be affirmed. As prescribed by the Order 
in Council granting special leave, the costs of 
the respondent will be paid by the appellant as 
between solicitor and client. Their Lordships 
are not disposed to accede to the application 
made by the respondent during the hearing, at 
which he was represented by counsel, to be 
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allowed the costs of bis coming over to this 
country from India. 

R.G.D. Judument and order varied. 

Solicitors for Appellants — Solicilor, India Office. 

Solicitors for Respondent — John Bartlelit d Son. 

[C. N. 30.] 
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[From Federal Court \ 34 A. I. R. 

1947 F. C, 9] 

17th February 1948 

Lords Simonds, Normand, Morton of 
Henryton, Macdermott; Sir Madhavan 
Nair and Sir John Beaumont 

II. H. B. Gill and anotherAppellants v. 
The King. 

Privy Council Appeal No. 57 of 1947. 

(a) Criminal P. C. (1898), S. 197 (1)—Interpreta¬ 
tion — There is no difference between S. 197 and 
S. 270, Government of India Act, 1935—Test as to 
whether act was done in discharge of official duty, 
laid down—Prosecution for offence under S. 120B 
read with S. 161, Penal Code — No sanction is 
necessary—Government of India Act(l935), S. 270; 
Penal Code (1860), Ss. 120B, 161. 

The words 'in respect of any act done or purporting 
to be done in the execution of his duty as a servant of 
the Crown’ in S. 270, Government of India Act 1935, 
have precisely the same connotation as the words in 
S. 197 (1) ‘any oflcnce alleged to bavo been committed 
by him while acting or purporting to act in the dis¬ 
charge of his ofiicial duty.’ No temporal meiining 
should be given to the words in S. 197 'while acting, 
etc.’ It is therefore impossible to differentiate between 
the two sections. [Para 30] 

A public servant can only bo said to act or to purport 
to act in the discharge of his official duty, if his act is 
such as to lie within the scope of his officiul duty. 
Thus a Judge neither acts nor purports tonctas a Judge 
in receiving a bribe, though the judgment which he 
delivers may be such an act: nor docs a Government 
medical ofiScer act or purport to act as a public servant 
in picking the pocket of a patient whom ho is examin¬ 
ing, though the examination itself may be such an act. 
The test may well bo whether the public servant, if 
challenged, can reasonably claim that, what he does, 
be does in virtue of his office. A public servant charged 
with an offence under S. 120B read with S. 161, Penal 
Code cannot justify his act of receiving bribe as an act 
done by him by virtue of the office that ho held. No 
sanction under S. 197 is therefore necessary for the 
institution of proceedings against a public servant for 
nn offence under S. 120B read with S. 161, Penal 
Code : (26) A, I. R. 1939 F. C. 43, Approved. 

[Para 30] 

Annotation : (’le Com.) Or. P. C., S. 197 N. 6. 

(b) Criminal P. C. (1898), S. 197—Sanction given 
— S. 230 becomes operative—Sanction for prosecu¬ 
tion under S. 120B read with S. 420, Penal Code- 
Court held justified in taking cognizance of altered 
charge under S. 120B/161 on same facts-Criminal 
P. C. (1898), S. 230. 

Section 230, Criminal P. C., is clearly part of the 
Code which becomes operative when once a sanction has 
been given under S. 197. \Yhero a sanction for prosecu¬ 
tion under S. 120B read with S. 420, Penal Code, is 
given and the whole of the facts which would justify 
equally a charge under S. 120B read with S. 420 and a 
charge under S. 120B read with S. 161, are stated in 


the complaint originally filed by the pDlice, which at 
the same time exhibited the sanction already obtained, 
it is an inference that the same facte were before the 
sanctioning authority when the sanction was given, 
and when the accused after having been acquitted of 
the charge under S. 120B/420 is tried on a fresh 
altered charge under S. 120B/161 on the direction of 
the High Court on appeal, the sanction under S.197, if 
it was necessary, must be held to have been given 
justifying the Court in taking cognizance of the altered 
charge : 34 A. I. E. 1947 F. C. 9, A firmed. [Para 31] 

Annotation : (’46'Com.) Cr. P. C., S. 197 N. 7: 
S. 230 N.1. 

(c) Evidence Act (1872), S. 10 — Evidence ad¬ 
mitted under S. 10 by trial Court—Appellate Court 
refusing to believe conspiracy—It must also refuse 
to admit such evidence. 

Just as a trial Judge may admit evidence under 
S. 10, when be has such a reasonable ground of belief 
as is postulated, yet must reject it if at a later stage of 
the trial that reasonable ground of belief is displaced 
by further evidence, so the appellate Court, which has 
from the outset refused that belief, must refuse also to 
admit evidence which was admissible only upon the 
footing of the belief being entertained. It is not the 
true view that in a conspimey charge evidence once 
admitted remains admissible evidence whatever new 
aspect the case may bear whether in the original or 
the appellate Court. [Para 32] 

Annotation : (’46-MaD.) Evi. Act, S. 10 Ns. 1, 2, 


(d) Privy Council—Practice—Criminal appeal — 
Special leave — No special limitation on subject- 
matter imposed — Appellant can rely upon any 
ground normally open to him. 


Where an apj^l to the Privy Council has been 
preferred by special leave and there is not any special 
limitation imposed upon the subject-matter of appeal, 
it must bo open to the appellants to rely upon any 
ground of appeal which would normally be open to 
them. [Para 26] 


Cases referred 

1. {'44) 1944 F. C. R. 262 : 31 A.I.R. 1944 F. C. 66: 
23 Pat. 517 : I. L. R. (1944) Kar. P. C. 189; 214 I.O. 
199 : 45 Cr. L. J. 755 (F.C.), Huntley v. Emperor. 

2. (’39) 1939 F. C. R. 159; 26 A. I. R. 1939 F.C. 43 ; 
I. L. R. (1939) Kar. 132: I.L.R, (1940) Lab. 400 : 181 
I. C. 317 : 40 Cr.L, J. 468 (F. C.), Hori Ram Singh v. 
Emperor. 

3. Reported tn 35 A. I. B. 1948 P. C. 82 : 49 Cr. ti. J. 
261 (P. C.), Ookulohand Dwarkadas Morarka v. 
Emperor. 


Sir Vafen/inc Holmes and A. 0, P. PttUan 

— for Appellants. 

Sir Walter Monckton and J, Megan 

— for The King. 


Lord Simonds. —This appeal which is brought 
from a judgment of the Federal Court of India 
dated 11.12-1946, raises questions of difficulty 
and general importance. They relate in the first 
place to the problem which has so often been 
debated in the Courts of India in regard to the 
meaning and effect of S. 197, Criminal P. 0., 
and in the second place to the admissibility of 
evidence upon a charge of conspiracy. 

[2] The nature of the case demands that the 
facts should be set out at some length. As a 
result of the judgment now under appeal the 
api)ellant3 H. H. B, Gill and A. Lahiri stand 
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convicted for offences under s. 165 read with 
s. 120B, Penal Code. 

[3] The appellant Gill joined the Indian 
Army Ordnance Corps in December 1939. He 
was appointed staff Captain in the Contracts 
Directorate from January 1940, and in April 
1941, he was given the temporary rank of Major 
as Deputy Assistant Director of Contracts at 
Calcutta. In this office he was responsible for 
the issue and acceptance of tenders for purchase 
of material in compliance with indents made by 
the proper authorities. 

[4J The appellant Lahiri is the proprietor of 
the Baranagore Engineering Works, In that 
capacity he obtained numerous contracts for 
supplying Government requisites through the ap- 
pellant Gill and other officers. 

[5] As a result of secret enquiries which, for 
reasons that need not be further investigated, 
the Deputy Superintendent of Police, Calcutta, 
thought fit to make into the affairs of Gill, it 
was found that Gill bad on 21-5-1941, re¬ 
ceived from Lahiri a cheque for Rs. 500 , 
A search warrant was then obtained for the 
search of Lahiri*s house. The warrant was 
executed on 11-10-1942, and the police took 
possession of a diary kept by Lahiri and of 
the counterfoils of his cheque book in which 
there were notes purporting to refer to Gill in 
the handwriting of Lahiri. Upon these materials 
with others to which reference will be made it 
was determined that criminal proceedings should 
be instituted against Gill and Lahiri and accor¬ 
dingly steps were taken to obtain what were 
thought (so far as Gill was concerned) to be the 
necessary consent and sanction under S. 270, 
Government of India Act, 1935, and S. 197, Cri¬ 
minal P. C, as amended by the Government of 
India (Adaptation of Indian Laws) Order, 1937. 

It is convenient to set out these sections. They 
are as follows: 

Section 270 of the Government of India Act, 
1935. 

^Lndemnity for yast acts. —(1) No proceedmgs civil or 
criininal shall be instituted against any person in res¬ 
pect of any act done or purporting to be done in the 
execution of his duty as a servant of the Crown in 
India or Burma before the relevant date, except with 
the consent, in the case of a person who was employed 
in connection with the affairs of the Government of 
India or the affairs of Burma, of the Governor-General 
in his discretion, and in the case of a person employed 
in connection with the affairs of a Province, of the 
Governor of that Province in his discretion.’* 

Section 197 of the Code of Criminal Proce¬ 
dure (as amended) : 

“(1) When any person who is a Judge within the 
meaning of S. 19, I. P. C., or when any Magistrate, or 
when any public servant who is not removable from 
his office save by or with the sanction of a Provincial 
Government or some higher authority, is accused of 
any offence alleged to have been committed by him 


while acting or purporting to act in tbe discharge of 
his official duty, no Court shall take cognizance of 
such c)ffence except with the previous sanction— 

(a) in the case of a person employed in connection 
with the affairs of the Federation, of tbe Governor- 
General exercising his individual judgment; and 

(b) in the case of a person employed in connection 
with the affairs of a Province, of the Governor of that 
Province exercising his individual judgment. 

(2) The Governor-General or Governor, as the case 
may be, execrcising his individual judgment may de¬ 
termine the person by whom, the manner in which, the 
offence or offences for which, the prosecution of such 
Judge, Magistrate or public servant is to be conducted, 

and may specify the Court before which the trial is to 
be held. 

(B) In relation to the period elapsing between the 
commencement of Part Ill of the Government of India 
Act 1935, and tbe establishment of the Federation, 
the references in this section to the Federation and to 
the Governor-General exercising his individual judge 
ment shall be construed as references to the Governor- 
General in Council.” 

On 28-1-1943, the consent of the Governor. Gene¬ 
ral under s. 270 was given to tbe institution of 

proceedings against Gill in the following terms : 

“Under S. 270 (1), Government of India Act, 1935, 

I, Victor Alexander John Marquess of Linlithgow ac¬ 
ting in my discretion consent to the institution of cri¬ 
minal proceedings against Major H. H. B. Gill former¬ 
ly Deputy Controller of Purchase, Supply Department 
Calcutta for having committed during tbe years 1941 
aDd-1942 offences punishable under S. 161 and S. 120B 
read with S. 420, Penal Code. 

[6] On 3-2-1943, sanction of tbe Governor- 
General in Council under S. 197, Criminal P. C. 
was given in similar terms. 

[7] It is to be observed that the sanctions 
refer to 

“offences punishable under S. 161 and S. 120B read 
with S. 420, Penal Code.” 

and it is convenient here to set out these sec¬ 
tions together with S?* 120 A and s. 165, Penal 
Code, which are also relevant: 

120A,—Definition of Criminal Conspiracy .— 

When two or more persons agree to do, or cause to 
be done— 

(1) an illegal act, or 

(2) an act which is not illegal by illegal means, such 
an agreement is designated a criminal conspiracy I 

Provided that no agreement except an agreement to 
commit an offence shall amount to a criminal cons¬ 
piracy unless some act besides the agreement is done by 
one or more parties to such agreement in pursuance 
thereof. 

Explanation, — It is immaterial whether the illegal 
act is the ultimate object of such agreement, or is 
merely incidental to that object. 

120B.—Punishment of Criminal Conspiracy ,— 

(1) Whoever is a party to a criminal conspiracy to 
commit an offence punishable with death, transporta¬ 
tion or rigorous imprisonment for a term of two years or 
upwards, shall, where no express provision is made in 
this Code for the punishment of such conspiracy, be 
punished in the same manner as if he bad abetted such 
offence, 

(2) Whoever is a party to a criminal conspiracy 
other than a criminal conspiracy to commit an offence 
punishable as aforesaid shall be punished with knpri- 
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of either clefcriplion for a term net exceeding 
six months, or with fine, or with hotli. 

•SVe^ion 161 . —Whoever, being or expecting to be a 
public servant, accepts or obtains, or agrees to accept, 
or attempts to obtain from any person, for himself or 
f ''!' any other person, any gratification whatever, other 
than legal lenumcration, as a Jiiotive or reward for 
doing or forbearing to do any official actor for show¬ 
ing or forbearing to show, in the exercise of his official 
tnnetions, favour or disfavour to any person, or for 
leiidcring or attejnpting to render any service or dis- 
.-ervice to any person, with the Legislative or Execu¬ 
tive Government of India, or with the Government of 
any Presidency, or with any Lieotenant-Governor, or 
v.lth any public servant, as such, shall be punished 
with iinpriscnmcnt of cither description for a term 
which may extend to three 3 ’ears, or with fine, or 
with both. 

J.'iKplanaticn'. “Expecting to be a public servant”—If 
a person not expecting tc be in ollice obtains a grati¬ 
fication by deceiving others into jt belief that be is 
about to be in efiicc, and that he will then serve them, 
he may be guilty of cheating, hut be is not guilty of 
the offence defined in this section. 

‘‘Gratification” ; The word “gratification” is not 
restricted to pecuniary gratifications or to gratifications 
estimable in money. 

Legal I'OinuDCTutlon” : The words “legal ronmner.'v- 
tion ’ arc nut restricted to remuneration which a public 
servant cun lawfully demand, but include all lenui- 
neration whidi he is permitted by the Government, 
which he serves, to accept. 

A motive or reward for doing"; A person who 
receives a gratification as a motive for doing what he 
decs not intend to do, or as a reward for doing what he 
has not done, comes within these words. 

Section 165 : Whoever, being a pubil'- sersant, ac¬ 
cepts or obtains, or agrees to accept or attempts to 
obtain, for himself, or for any other person, any valu¬ 
able thing without consideration or for a tonsicleration 
winch he knows to be iimdc<juatc : 

from any person whom he knows to have been, 
01 to bo, or t i be likely to be concerned in any pro- 
feeding or business transacted or about to be transacted 
hy such public servant, or bavmg any connection with 

the Official functions of hitnscTf or of any public servant 
to wliom ho is subordinate; 

or from any person whom he knows to be interested 
'n or related to the person so concerned; 
shall bo piinisbcd vvilb simple imprisonment for a 

term which may extend to two years, or with tine or 
With both. 

SccfioM Cheating and disiioniotly ix- 
DUCTNQ DeliVEHY of PltorERTY.-Whoevcr cheats 
and Ibcreby dishonestly induces the person deceived to 
delHcr any proiwrty to any person, or to make, alter or 
rlcstioy the whole or any part of a valuable scciuitv, or 
iinythmg which IS feigned or sealed, and which is‘cap¬ 
able of being converted into u valuable sccurilv, shall 
he pmiishcd with imprisonment of cither description 

for a term which may extend to seven years, and shall 
uit-o be liable to fine. 

[S] Iheso sanctions having been obtained, on 
25-2-19.13, the Deputy iSuperintonciont of Police 
hied a complaint in the Court of the Chief 
i residency Magistrate,. Calcutta, and it appears 
0 fbfcir Loidsliips that it is relevant to observe 
that tbo complaint refers to a number of facts 
whicli the police purported to Lave then clis- 
covered and that while, as has already been 
Etateci, the sanctions related only to offences (a) 


under S. 161, and (b) under s. 120B read with 
s. 420, the same facts or some of them would 
appear equally to support charges under s. 120B 
read with S. 161 or with 8. 165. 

[9] On 4 5-1943-. the Chief Presidency Magistrate 

(Mr. R Gupta) framed the following charges • 

1. Against Gill and Lahiri. ° 

“That you, between March 1941 and July 1942,along 

with others unknowu, at Calcutta and other places 
were parties to criminal conspiracy lo cheat the Go- 
vcrnmcDt of India in the Depaitment of Supply by dis: 
honestly or fraudulently inducing its Financial Officers 
to pay larger sums of n oney than due to you, Anil 
Lahiri of Baranagore Engineering "Works in respect of 
contracts for the supply of Anti-gas Respirator Spring 
Compressors No. 3 and Decking Spikes by means of 
false representation regarding the acceptability of the 
rates quoted by BarnnaRoro Engineering Works and 
character and capacity of supply made by them in pre¬ 
ference to those of other firms and you thereby com¬ 
mitted an offence punishable under S. 120B read with 
S. 420, Penal Code, and within my cognizance.” 

2. Against Gill only. 

"That you on or about 21-5-1941, at Calcutta, being 
a public servant, to wit. Deputy Controller of Purchase 
in the Department of Supply. Govornment of India, 
obtained from Anil Jjahiri of Baranagoro Engineering 

orks Rs. 500 (Rupees five hundred) bv encashroeot of 
cheque (Exhibit 4) as gratification other than legal 
remuneration for showing in the exercise of your 
official functions favour to the said Anil Lahiri in the 
matter of the contract for the supply of Anti-gas Res¬ 
pirator Spring Compressor No. 3 and you thereby com¬ 
mitted an ofience punishable under S. 161, Penal Cede 
and within my cognizance.” 

3. Against Lahiri only. 

“That you on or about 21-5-1941. at Calcutta abetted 
Major H. H. B. Gill in the commissiou of the offence 
under S. 161, Penal Code by paying him Rg. 600 by 
cheque (Exhibit 4) as gratification other than legal 
lomuneitttion for showing, in the exercise of his official 
functions ns Deputy Controller of JPurebase, favour to 
ycur firm Baranngoie Engineering Works in the matter 
of the contract for the supply of Anti-gas Respirator 
Spring Compiessor No. 3, which offence was committed 
in consequence of your abetment and you thereby com¬ 
mitted an offence punishable under S. 109 read with 
y. 161, Penal Code, and within my coguizance.” 

[10] It has not been disputed that these char¬ 
ges at least were frunied strictly iii accordance 
with the consent and sanction given. It has, how¬ 
ever, been urged by learned counsel for Gill that 
it was not coini^etent for the Magistrate to try 
the appellants upon any other charges or for any 
other offences. To this matter their Lordships 
will recur, 

[11] On 2£th June 1943, both Gill and Lahiri 
were examined and made statements under 
S. 342. Criminal P. C. and on 19th August 1943, 
the Chief Presidency Magistrate gave judgment, 
lie held that the charge of conspiracy under 
s. 120-B read with s. 420 had not been established 
and acquitted both the accused. On the second 
charge also against each of the accused under 
s. 161, he found that the evidence fell short of 
the standard required to convict; ho therefore 
acquitted them both. 
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[12] An appeal against this order of acquittal 
was preferred by the Superintendent and Remem¬ 
brancer of Legal Affairs, Bengal, to the High 
Court of Judicature at Fort William in Bengal. 
It was heard on 8th December 1944, by Roxburgh 

and Ormond JJ., who made an order in the fol¬ 
lowing terms: 

"The order of acquittal is set aside and the case is 
remanded to the Chief Presidency Magistrate for trial 
on an amended charge of conspiracy to take [sic] and 
receive bribes and also on the charges under Ss. 161 
and 161/109, Penal Code as previously framed.” 

It may be noted parenthetically that S. 109 refers 
to abetment. 

[13] Thus S. 420 drops out of the conspiracy 
charge and S. 161 takes its place. No further sanc¬ 
tion under the sections already cited was obtain¬ 
ed or asked for. 

[ 14 ] On 22nd June 1945. Mr. Palmer, who had 
succeeded Mr. Gupta as Chief Presidency Magis¬ 
trate, framed a new charge of conspiracy in the 
following terms: 

‘‘That you between March 1941 and July 1942 at 
Calcutta and elsewhere were parties to a criminal cons¬ 
piracy with the object of you Major (now Captain) 
H. H. B. Gill being a public servant to wit the Deputy 
Controller of Purchases in the department of Supply, 
to accept from you Anil Lahiri a contractor in the 
name of Bavanagore Engineering Works and you Anil 
Lahiri to give to the said Major (now Captain) HJH.B. 
Gill gratifications other than legal remuneration as a 
motive or reward for showing in the exercise 'of you 
Major Gill’s official functions, favours or for rendering 
or attempting to render any service to you the said 
Anil Lahiri in the matter of your contracts or the 
■supply of Anti-gas Respirator Spring Compressors and 
Becking Spikes and in consequence thereof offences 
punishable under S. 161, Penal Code were committed, 
and you Major (now Captain) H. H. B. Gill and Anil 
Lahiri thereby committed an offence punishable under 
S. 120B read with S. 161, Penal Code.” 

The separate charges under S. 161 and s. 161/109 

(which related to the cheque for es. 500) were 

retained unaltered. 

[15] Upon these charges, old and new, Gill and 
Lahiri were duly tried. Alarge number of witnes¬ 
ses gave evidence for the prosecution. Both Gill 
and Lahiri were examined by the learned Magis¬ 
trate under S. 342, Criminal P. C. while Gill also 
put in a written statement and an additional 
written statement. Amongst the evidence addu¬ 
ced by the prosecution and admitted by the 
Court were the diary and cheque counterfoils and 
notes to which reference has already been made. 
That these documents, which will be compen¬ 
diously referred to as “Lahiri’s notes”, were 
evidence against Lahiri is not denied. Nor is it 
to be denied that they would be at least cogent 
evidence against Gill, if against him they were 
admissible. The question which must be present¬ 
ly considered is whether they are admissible 
against him. 

[16] On 13th August 1945, the Chief Presi¬ 
dency Magistrate gave judgment, and, in view of 


King (Lord Simonds) Privy Council 131 

the importance which upon one part of the case 
this matter has assumed, it is relevant to note 
how he dealt with Lahiri’s notes. "These pay¬ 
ments”, he said. 

‘‘do not form the subject of separate charges, but evi¬ 
dence of these payments has been let in firstly as proof 
of the conspiracy and secondly under Ss. 14 and 15 of 
the Evidence Act as facts tending to show the intention 
or lack of good faith of the parties in connection with 
the payment of Rs. 500 in May, 1941, which forms the 
subject-matter of the sepanite charge.” 

In the result the learned Magistrate, while dis¬ 
believing the explanation given by the defence 
in regard to the cheque for Rs. 500 (the subjecD 
of the separate charge), did not consider that an 
offence had been proved under S, IGI but held 
that it was quite clear that an offence under 
S. 165 had been committed. Accordingly without 
formally amending or re-framing the charges, he 
convicted both Gill and Lahiri of conspiracy 
under S. 120-B read with S. 165 and he also con¬ 
victed Gill on the separate charge under S. 165 
and Lahiri on the separate charge under S. 165 
read with S. 109. He sentenced Gill to simple 
imprisonment for three months and to a fine of 
Es. 210 under S. 165 and Lahiri to a similar term 
and fine. He passed no separate sentence on 
the conspiracy charge, 

[ 17 ] Both Gill and Lahiri appealed to the 
High Court agaist conviction and sentence, while 
the Provincial Government applied for enhance-, 
ment of sentence. By its judgment dated 12 th 
April 194G, the High Court (Blank and Ellis JJ.) 
set aside the convictions on the separate charges 
but maintained the convictions on the charge of 
conspiracy under S. 165 read with S. 120-B, and 
sentenced each of tbe accused to three months’ 
simple imprisonment. The opinion of the High 
Court in regard to the separate charge may be 
summarised by saying that in the view of the 
Court the accused had given an explanation of 
the transaction, the truth of which it was not 
for them to prove beyond all reasonable doubt, 
and that on the evidence it was not possible to 
find that the transaction was more than suspi¬ 
cious. If so, it appears to their Lordships to fol¬ 
low that the High Court neither disbelieved the 
explanation nor (which comes to the same thing) 
thought that there was reasonable ground for 
disbelieving it. In the case of the High Court 
also it is important to note how Lahiri’s notes 
were dealt with. "In our opinion”, they said, 

“the entries in the note-book together -with the ent¬ 
ries in the counterfoils are explicable only on the hypo¬ 
thesis that Lahiri gave the amounts mentioned to Gill 
and we agree therefore with -the learned Magistrate’s 
finding that the conspiracy is established.” 

This makes it clear that Lahiri’s notes were 
admitted as evidence not only against Lahiri 
but also against Gill on the conspiracy charge, 
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and the question at once arises upon what ground 
they were so admissible. 

[18] The High Court also had to consider the 
questions of general importance indicated earlier 
in this judgment. They were; (l) whether sanc¬ 
tion was necessary to the institution of proceed¬ 
ings against Gill and ( 2 ) assuming that it was 
necessary whether the sanctions in fact given 
justified cognisance being taken of the altered 
charges under s. IGl read with S. 120-B and fur¬ 
ther whether in any event sentence for an 

offence under S. IG5 read with s. 120-B could be 
justified. 

[19] Upon these questions the High Court, lield 
fa) that sanction was not necessary under s. 270 , 
Government of India Act, (b) that sanction was 
necessary under S. 197, Criminal P. C., but that 
(c) the sanction in fact given was sufficient to 
cover the subsequent proceedings. Their view 

was that when the sanction had been granted 
“Ihe bur of tiiking cognisance was lifted .... and 
thereby the provisions of the Code of Criminal Proce- 
(lure were attracted.” 

And they held that all subsequent proceedings 
were authorised by that Code, 

[20] After some delay owing to an abortive 
jietition to this Board which was dismissed on 
the ground that the High Court had not with¬ 
held its certificate under S. 205, Government of 
India Act, 1935, Gill and Lahiri, having obtained 
fhe proper certificate, appealed from the judg- 

ment of the High Court to the Federal Court of 
India. 

[ 21 ] On 11-12-1946, the Federal Court (Spens 
C. J. and Zafrulla Khan and Kania JJ.) dis- 
missed both appeals and it is convenient to state 
■what matters appear to have been raised before 
that Court and how they were dealt with. 

[22] In the first place the Court (whose judg- 
ment was delivered by Zafrulla Khan J.) dealt 
■with the so-called constitutional question which 
arose under s. 270, Government of India Act. 
The Court held that no consent was necessary 
for the institution of proceedings in respect of 
an offence under S. 120B read with S. 161 
“inasmuch ns an agreement by a public servant to re¬ 
vive illegal gratification and tbo receipt of such grati¬ 
fication by him cannot bo said to be ncU done or 
purporting to bo done in the execution of duty.” 

In coming to this conclusion the Court followed 
its own earlier decision in 1944 F. c. R. 2G2.^ 
Secondly (though earlier in its own judgment) 
the Court held that, even if sanction under 
8 . 270 was necessary, the sanction given w’as 
adequate and no further sanction was necessita. 
ted by the order of the High Court w’hereby the 
case was remanded for trial on fresh charges. 

[23] Next with regard to the sanction under 
S. 197, Criminal P. C.. the Court, while thinking 
it unnecessary to discuss or determine tlie neces¬ 


sity for such sanction, was of opinion that (as 
in the case of the sanction under s. 27o) the 
sanction which was in fact given enabled the 
Chief Presidency Magistrate to take cognisance 
of the offences set out in the sanction and that 
the subsequent course of the proceedings would 
be regulated and was justified by the relevant 
provisions of the Code of Criminal Procedure, 
The Court did not specifically refer to S. 230 of 
that Code, which deals with the question of 
new or altered charge in cases where sanction is 
necessary, but their Lordships do not doubt 
that it was this section (amongst others) that 
the Court had in mind. 

[24] Finally the Court dealt with the com¬ 
petence of the Magistrate to record a conviction 
under S. l20Bread wfith s. 1G5 when the charge 
was for an offence under S. 120B read with 
S. 161 and after a close analysis of the relevant 
offences held that under s. 238 of the Code such 
a course w-as justified. 

[25] The Court stated that no other issue was 
raised before it. This statement was challenged 
by counsel for the appellants who urged that at. 
any rate an attempt had been made to argue 
the question arising upon the admissibility of 
evidence to which reference has been made. 

[26] From the order of the Federal Court, an 
appeal has by special leave been brought and 
has now to be considered by their Lordships and 
they would firet observe that, inasmuch as there 
was not (as is sometimes done) any special'i 
limitation imposed upon the subject-matter ofi 
appeal, it must be open to the appellants to 
rely upon any ground of appeal which would* 
normally be open to them. They do not think' 
it right, therefore, to exclude the argument upon 
the admissibility of evidence, which in truth is 
not only of vital interest to the appellants but 
also raises a question of general importance. 

[27] Upon the questions raised before tho 
Federal Court their Lordships are-of the follow¬ 
ing opinion. 

[28] The necessity of a sanction under S.270, 
Government of India Act, was expressly dis¬ 
claimed by counsel for the appellants. It is 
sufficient, therefore, for their Lordships to say 
that they see no ground for challenging the de¬ 
cision of the Federal Court in 1944 P. c. R. 262' 
which in this case the Court has followed, If 
this is so, it is unnecessary to consider the scope 
of the sanction that was in fact given. 

[29] The Federal Court has not expressed an 
opinion upon the necessity of a sanction under 
s. 197 of the Code, but, as the High Court has 
expressed the view that such a sanction was in 
this case necessary and upon this much-vexed 
question the Board has heard full ai^imentv 




own view. 

[3o] In the first place their Lordships find it 
impossible at least in relation to an offence of 
this character to distinguish between s. 270 and 
S. 197. The words in s. 270 “in respect of any 
act done or purporting to be done in the execu¬ 
tion of his duty as a servant of the Crown” 
appear to them to have precisely the same con¬ 
notation as the words in S. 197 (l) “any offence 
alleged to have been committed by him while 
acting or purporting to act in the discharge of 
his official duty.” It is idle to speculate why a 
change of language was made. But, if a tempo¬ 
ral meaning is not given, as in their Lordships’ 
view it clearly should not be given, to the words 
in S. 197 while acting, etc.”, it is in their opi¬ 
nion impossible to differentiate between the 
two sections. In the consideration of s. 197 
much assistance is to be derived from the judg¬ 
ment of the Federal Court in 1939* F. C. E. 159,^ 
and in particular from the careful analysis of 
previous authorities which is to be found in the 
opinion of Varadachariar J. Their Lordships, 
while admitting the cogency of the argument 
that in the citcumsfcancea prevailing in India 
a large measure of protection from harassing 
proceedings may he necessary for public officials 
cannot accede to the view that the relevant 
words have the scope that has in some cases 
been given to them. A public servant can only 
be said to act -or to purport to act in the dis¬ 
charge of his official duty, if his act is such as 
to lie within the scope of his official duty. Thus 
a Judge neither acts nor purports to act as a 
Judge in receiving a bribe, though the judgment 
which he delivers may be such an act: nor does 
a Government medical officer act or purport to 
act as a public servant in picking the pocket of 
a patient whom he is examining, though the 
examination itself may be such an act. The test 
may well he whether the public servant, if chal¬ 
lenged, can reasonably claim-that, what he does, 
he does in virtue of his office. Applying such a 
test to ihe present case, it seems clear that Gill 
could not justify the acts in respect of which he 
was charged as acts done by him by virtue of 
the office that he held. Without further examina¬ 
tion of the authorities their Lordships, finding 
themselves in general agreement with the opi¬ 
nion of the Federal Court in the case cited 
think it sufficient to say that in their opinion 
no sanction under S. 197, Criminal P. C., was 
needed. 

[31] This being their opinion, it is not strictly 
necessary to consider the second point that was 
raised, viz., whether, if a sanction was necessary, 
the subsequent proceedings were justified by the 


sanction that was in fact given. But they think 
it desirable to say that upon this question they 
fully concur in the judgment of the Federal 
Court in this case. Section 230, Criminal P. C., 
is clearly part of the Code which becomes opera¬ 
tive when once a sanction has been given under 
s. 197, and, as has been pointed out in the ear¬ 
lier part of this judgment, the whole of the facts, 
which would justify equally a charge under 
s. 120B read with s. 420 and a charge under 
S. 120B read with s. 161, are stated in the com- 
plaint originally filed by the Deputy Superin¬ 
tendent of Police, which at the same time 
exibited the sanctions already obtained. It is an 
inference, which at this late stage of the pro¬ 
ceedings cannot properly be challenged, that the* 
same facts were before the sanctioning authority' 
when the sanction was given. If it was desired' 
to raise such a question, that should have been 
done at the earliest moment when the prosecu¬ 
tion could have supported by evidence the infer¬ 
ence which even without it can fairly be drawn. 
Their Lordships were pressed by learned coun¬ 
sel for the appellants with the recent decision of 
the Board in Morarha's case? but in that case 
the facts were wholly different and the decision 
gives no help to the appellants. Their Lordships 
are therefore of opinion that, if any sanction 
under s. 197 was necessary, such sanction was' 
given as justified the Court in taking cognisance 
of the altered charges. 

[32] The question then arises whether the 
Court, having proper cognisance of the pro¬ 
ceedings, ought to have convicted the appellants 
of conspiracy and for the purpose of this ques¬ 
tion it is immaterial whether the conviction was 
under S. 120B read with S. 161 or with S. 165. 

It is here necessary to recapitulate certain facts. 
The learned Chief Magistrate found the appel¬ 
lants guilty of the specific charges alleged against 
them under S. 161. And it may well be that, 
disbelieving the explanation which Gill gave of 
the transaction the subject of that charge, he 
had reasonable ground in connection with the 
conspiracy charge for believing that Gill and 
Lahiri had conspired to commit the offence 
which was the subject of that charge, so that 
under 3. 10, Evidence Act, the notes made by 
Lahiri were admissible in evidence against GilL 
That section, so far as relevant, provides that 
where there is reasonable ground to believe that 
two or more persons have conspired together to 
commit an offence, anything written by any 
one of such persons in reference to their com¬ 
mon intention, after the time when such inten¬ 
tion was first entertained by one of them, is a 
relevant fact against each of the persons believed 
to be so conspiring, as well for the purpose of 
proving the existence of the conspiracy as for 
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the purpose of showing that any such person 
was a party to it. But it must be observed 
h) that apart from the evidence relevant to 
Uie specific charge there was no other competent 
('vidence upon which such a reasonable ground 
for belief could be rested and (b) that the notes 
were clearly not admissible against Gill unless 
s. 10 could be invoked. It was plainly admitted 
by counsel for the respondent that it was upon 
.s, 10 only that he relied for the admission of 
such evidence, though it is not clear what course 
was taken in this respect in the Courts of India. 
Upon the case going to appeal, the High Court 
accepted or at least did not reject the explana¬ 
tion given by Gill in regard to the specific 
cliarge, and having accepted it were left with 
nothing upon which they could found the belief 
that Gill and Lahiri were censpiring to commit 
an oi’t'ence. But without Ibis belief they could 
not under S. 10 justify the admission of Lahiri’s 
notes as evidence against Gill and without such 
evidence they had no material upon which they 
could convict him of conspiracy. The case un- 
doubtedly presents some curious features and 
learned counsel were not able to refer their 
Ijordships to any case in the .Courts of India 
where a similar set of circumstances had been 
reviewed. But it appears to their Lordships 
that just as a trial Judge may admit evidence 
under S. 10, when he has such a reasonable 
ground of belief as is postulated, yet must reject 
it if at a later stage of the trial that reasonable 
ground of belief is displaced by further evidence, 
so the appellate Court, which has from the out- 
jset refused that belief, must refuse also to admit 
jevidence which was admissible only upon the 
footing of the belief being entertained. It is 
not the true view that in a conspiracy charge 
of this kind evidence once admitted remains 
admissible evidence whatever new aspect the 

case may bear whether in the original or the 
appellate Court. 

[33] Applying this principle to the present 
case, their Lordships are of opinion that the 
conviction of Gill cannot be sustained and, since 
the charge is one of conspiracy, it follows that 
Jjahiri's conviction also falls. 

[3j] In this view of the case, it is unnocossary 
to consider tiie final question that was raised 
whether, upon the assumption that the Court 
had proper cognisance of the case, a conviction 
could be recorded not under S. 120B read with 
s. IGI but under s. P20B read with s. 1G5 and 
their Lordships express no opinion upon it. 

[35] For tlio reasons above appearing, their 
Lordships will humbly advise Ilis Majesty that 
these appeals should be allowed and the convic¬ 
tions of the appellant Gill and the appellant 


A. I. R, 

Lahiri under s. 120 B read with s, 165, Penal 
Code, quashed. 

S.c. Appeal allowed, 

Solicitors for Appellants — W. W. Box d- Co. 
Solicitors for The King — 

High Commissioner for India, 


[C, N. 37.] 
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(From 0udh:30 A. I. R. 1943 Oudh 243,) 
5th and 26th February 1948 

Lord Uthwatt, Lord Oaksey and 
Sir John Beaumont 
Fawitzish Ali Ekan — Appel/a?tt v. Ali 
Baza Khan — Respondent. 

Brivy Council Appeal No. 18 of 1915. 

(a) Mahomedan law — Will — Shia law—Power 
of appointment, validity of — Tests applied to 
Hindu will cannot be applied to Mahomedan will 
—Muslim law does not recognize power ol appoint- 

— Question, however, whether such power 
conflicted with general principles of Muslim law — 
Succession Act (1885), Ss. 78 and 79. 

Tests applied by the Privy CouncT in 24 I. A. 93, 
to consider the question whether the power of appoiat- 
ment of a successor by a will by a Hindu, namely, 
whether there was anything against public convenience, 
anything generally mischievous or anything against 
the general principles of Hindu law, in allowing such a 
power, cannot be applied in a case relating to a will of a 
Muslim. The origin of testamentary capacity in the 
case of Muslims is quite different from that in the cose 
of Hindus. There is not any work on Mahomedan 
law, or any judic’nl decision in support of the view that 
powers of appointment, so special a feature in English 
law, are recognised in Muslim law. In such ciroum* 
stances, and at this date, to add lo the testamentary 
capacity of Muslims the right to create powers of ap¬ 
pointment might seem to enorcach on the sphere of 
the legislature: tO A. I. R. 1943 Oudh 243, Not ap¬ 
proved. [Pftm 17J 

[Their Lordships, however, were very reluctant to 
dillcr from the Courts in India solely on the ground o!^ 
lack of precedent and they considered the question 
whether the grant of such apower of appointment as was 
contained in the wills in question contlioted with the 
general principles of Muslim law. They held in the end 
iliat the grant of such power was invalid — See 
point (d).] [Para 18] 

(b) Mahomedan law—Law of property—Owner¬ 
ship for duration of life is not recognized but inte¬ 
rest for limited duration in use of property is 
recognized — Gilt of limited interest — Ownership 
of corpus is unaffected. 

In general, Muslim law draws no dislinctiou between 
real and personal property, and it does net recognise 
the splitting up of ownership of land into estates, dis¬ 
tinguished in point cf quality Uko legal and equitable 
estates, or in point of duration like estates in fee 
simple, in tail, for life, or in remainder. What Muslim 
law does recognise and insist upon, is the distinotion 
U tween the corpus of tbo property itcclf (ayn) and the 
usufruct in the property (manah). Over the corpus of 
property the law recognises only absolute dominion, 
heritable, and unrestricted in point of time; and 
where a gift of the corpus seeks to impose a condition 
inconsistent with such absolute dominion the condition 
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is rejected as repugnant; but interests limited in point 
of time can be created in the usufruct of the property 
and the dominion over the corpus takes efiect subject 
to any such limited interests- This distinction runs all 
through the Muslim law of gifts—gifts of the corpus 
(hiba), gifts of the usufruct (ariyat) ard usufructuary 
bequests. No doubt where the use of a house is given to 
a man for his life he may, not inaptly, be termed a 
tenant for life, and the owner of the house, waiting to 
enjoy it until the termination of the limited interest, 
may be said, not inaccurately, to possess a vested re* 
maincler. But though the same terms may be used in 
I'jnglish and Muslim law, to describe much the same 
things, the Uvo systems of law are based on quite diffe¬ 
rent conceptions of ownership. Hnglish law recognises 
ownership of the land limited in duration, Muslim law 
admits only ownership unlimited in duration, but re¬ 
cognises interests of limited duration in the use of pro- 
Ijei'ty. There is no difference between the several 
Schools of Muslim law in their fundamental conception 
of property and ownei-ship. A limited interest takes 
effect out of the usufruct under any of the Schools : 16 
A. I. R. 1929 P. C. 149 and 32 Bom. 172, Ref, 

_ T . [Paras 19 and 21] 

In dealing with a gift under Muslim law, the first 
duty of the Court is to construe the gift. If it is a gift 
of the corpus, then any condition which derogates 
from absolute dominion over the subject of the gifc 
will be rejected as repugnant; but if upon construction, 
the gift is held to be one of a limited interest the gift 
can take effect out of the usufruct, leaving the owner¬ 
ship of^ the corpus unaffected except to the extent to 
which its enjoyment is postponed for the duration of 
the limited interest. [Para 21] 

(c) Text books—Authority of — Living author. 

A book wh ce author is living cannot be cited as an 
authority for the law propounded therein. [Para 20] 

(d) Muhammadan law — Will _ Power of ap¬ 
pointment held inconsistent with principles of 
Muslim law—Succession Act (1885), Ss. 78 and 79, 

In a will of a Shia Mahummadan after three life 
estates it was provided, “after all these three successors 
the fit amongst the descendants of the successors shall 
succeed. The last devisee shall have power to nominate 
as his successor any one whom he might consider fit 
from amongst the descendants of each of the three 
successors and if the last devisee die without nominat¬ 
ing a successor the male descendants of each of the 
three successors shall have power to appoint as succes¬ 
sor whomsoever they consider fit and superior amongst 
themselves. The line of successors shall continue ac¬ 
cording to this very rule ” : 

Held that the power of appointment contained in the 
will was invalid under Muslim law; that the person 
nominated under the pow'er would take absolutely 
which would mean that the power operated upon the 
corpus which would involve that the heirs took the 
corpus of the poperty for a term, not merely of limited 
but of uncertain duration, a position inconsistent with 
the principles of Muslim law. After the termniation of 
the life interests, the property therefore went to the 
heir of the testator. [Paras 22, 23] 

(e) Will—Construction—Document held not will 

—Property passed to the heirs of the executants: 
30 A. I. R. 1943 Oudh 243, REVERSED. 

The document, devising the property to another 
executed by a Shia Mahomedan, in point of form was 
in the nature of a will. But it purported only to exer¬ 
cise the power of appointment conferred by the last 
holder by will upon the executant and to dispose of the 
property subject to the power. It contained no appoint¬ 
ment of an executor, no gift of any property belonging 
to the testator, and no suggestion of revocability; it'was 


stamped under Art, 7 of Sch, 1, Stamp Act relating to 
appointments made by any writing not being a '^will 
and it was called a deed at the end of the document : 

Held that the document was a deed and not a will * 
30 A. I. R. 1943 Oudh 243, REVERSED. [Para 24] 
Held, however, that if it be a will, the document did 
not pass property which the executant took as heir of 
his father. The property, therefore, passed to the heirs 
of the executant. [Para 24] 

(0 Oudh Estates Act {1 [I] of 1869). Ss. 14. 15, 11, 
22~Estate in List V disposed of by will to person, 
who would not have succeeded according to provi¬ 
sions of Act — Estate is taken cut of Act — Such 
person cannot create power of appointment in res¬ 
pect of the estate. 

Estates in List V descend on intestacy under the 
law' of primogeniture in accordance with the scheme 
laid down in S. 22. Under S. 11 the holder of such an 
estate might however dispose of the estate, either in his 
lifetime or by will. The estate id the bauds of a person 
taking it by such a disposition only remains under the 
Act (so as to be capable of being dealt with or pass 
under the Act and not under the personal law) if the 
transferee is a person who would have succeeded ac¬ 
cording to the provisions of the Act if the transferor 
bad died intestate. In other cases it would be taken out 
of the Act. The expression “a person who would have 
succeeded according to the provisions of the Act“ is 
equivalent to “the person or one of the persons to whom 
the estate w’ould have descended according to the pro¬ 
visions of the special clause of S. 22 applicable to the 
particular case;” and does not include any person 
mentioned in b. 22 as a possible heir in line of succes¬ 
sion not applicable to tbe particular case. So where 
the person who takes tbe estate by such a disposition is 
not such a person, he cannot validly create a power of 
appointment by will (assuming it can be done under 

S. 11) and such power would be inoperative in relation 
to the estate : 3 0. C. 120, Not a'p'provad ; 26 'AH. 393 
(P. C.), Rel. on. [Paras 27, 28, 29, 32] 

Cases referred : — 

1. (’32) 59 Ir A. 268 : 19 A. I. R. 1932 P. C. 172 ; 7 
Luck. 324 : 137 I. C. 539 (P. C.). Nisar Ali Khan v. 
Mahomed AH Khan, 

2. (’97) 24 I. A. 93 : 21 Bom. 709 : 7 Sar. 140 (P. C.), 
Bai Motivahoo v. Bai Mamoobai. 

3. {'72) I. A. Sup. Vol. 47 : 9 Beng, L. R. 377 : 3 Sar. 
82 (P, C.), Jatindra Mohan Tagore v. Ganendra 
Mohan Tagore. 

4. (’25) 12 A. I. R. 1925 Oudh 563 : 28 0. C. 265 : 87 
I. C. 445. 

5. (’29) 56 I. A. 213 : 4 Luck. 305 : 16 A. I. R. 1929 
P* 149 : 116 I. C. 405 (P. C.), Amjad Khan v, 
Ashraf Khan. 

6. (’08) 32 Bom. 172, Banco Begum v. Mir Abed Ali. 

7. (1900) 3 O. C. 120, Raijagatpal Singh v. Tha- 
kurain Balraj Knar. 

8. (’04) 31 I. A. 132 : 26 All. 393 : 7 0. C. 248:8 Sar. 
639 (P. C.), Thakuraiu Balraj Kuar v. Rai. 

Sir Thomas Strangman, A. G. P. Pibllan and 
J . M, R. J ayahar — for Appellant. 

Sir Walter Monchton and L. M. Jopling 

— for Respondent. 

Sir John Beaumont. — These are consoli¬ 
dated appeals from a judgment and decree of 
the Chief Court of Oudh, dated 12-1-1943,"'which 
modified a decree of the said Court in its original 
civil jurisdiction, dated 30-10-1937. Sardar 
Nawazish Ali Khan will be referred to herein- 

* Reported in (’43) 30 A. 1. R. 1943 Oudh 243—Ed. 
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after as "the appellant", and Sardar Ali Raza 
Khan as ‘'the respondent." 

[2] The family to which the parties belong 
arc Shiah Mohammadans of the Ashna Ashari 
Sect governed by the Imamia law. 


[3] The litigation which led up to these 
appeals arose out of the wills of Nawab Sir 
Nawazish Ali Khan and Nawab Nasir Ali Khan, 
who were related to the parties to these appeals 
as shown in the pedigree following : 


NAWAB ALI RAZA KHAN 
(died 24th JuMe 1865) 

1 


Sir Nftwflzisli Ali Khan, K.C.l.E 
(died 1890) 


•I 

Nawab Nasir Ali Khan 
(died 19tb Nov. 1896) 


Hidayat Ali Klian 
(bTrn about 1878; 
died 2jtb Oct. 1924) 

I 


Khan Bahadur Sardar 
Mohammad Ali Khan 
born al)Out 1870) 


Sirdar Nawazish Ali Khan :\Iohd. Husain 


(born 1901) 
(.\ppellant) 


(born 1902) 


Sirdar Ali Raza Khan 
(born 1892) 
(Respondent) 


. I I 

Ali Khan Mansur Ali Khan 
(born 1894) (born 1894) 


I 

And others 
born after 
1894 


I 

Barkat Ali Khan 
(born 1856; 
died nth April 1912) 

I 

Ali Mobammadan Khan 
(born 1879; 

died 14th October 1926) 


I 

Nisar Ali Khan 
(died 1878) 


Sir Fateh Ali Khan. K.C.l.E 
(born about 1863; 
died 28th October 1923) 

Nisar Ali Khan 
(born 1901) and three other 
sons younger. 


[4] The estates, the title to which is contested 
in these appeals, are first an estate in Oudh 
(hereinafter called “the Oudh estate") known as 
the Nawabganj Aliabad estate in the Bahraicb 
District which was granted to Nawab Ali Raza 
Khan, and was shown as No. 151 in List I of the 
lists in tlie Schedule to the Oudh Estates Act, 
1SC9, and no. 39 in List V, so that under S. 8 of 
that Act the intestate succession was regulated 
by the rule of primogeniture, and in accordance 
with the scheme laid down in S. 22 of the Act. 
Secondly, an estate in the Punjab called the 
Rakh Juliana estate (hereinafter called "the 
Juliana estate") which was granted by the 

Government of India to Sir Nawazish Ali 
Khan. 

[6] Both these estates were owned by Sir 
Nawazish Ali Khan. He transferred the Juliana 
estate to his brother Nasir Ali Khan in his lifetime. 
By his will dated 14-2 1882 , he bequeathed the 
Oudh estate to his said brother under the power 
conferred by s. ii, Oudh Estates Act. 1869, which 
enabled him to make such a bequest, notwith¬ 
standing that under his family law he could 
only bequeath one-third of his property. 

[G] At the date of his death in 1890 Sir 
Nawazish AH Khan had a son Hidayat Ali 
Khan, who would have succeeded to the Oudh 
estate under the Act of iec9, if Sir Nawazish Ali 


Khan had died intestate. This is relevant in 
connexion with the descent of the Oudh estate. 

t7] On 15-7*1896, Nasir Ali Khan executed 
two wills, one disposing of the Oudh estate, and 
the other of the Juliana estate and another estate 
in the Punjab. It is common ground that the 
heirs assented to the wills. 

t8] These wills are in substantially the same- 
form. It will be sufficient to quote the material 
provisions of the will with regard to the Oudh 
estate : 

I'Now, under S. 11 of Act 1 of 1869.1, by means of 
this will, do hereby appoint Nawab Fateh Ali Khan 
son of my late brother Nawab Nisar Ali Khan, my 
executor and successor of all this Taluqdari estate with 
all the rights aud interest aforesaid and do hereby 
authorize the executor that whatever Taluqdari powers 
over the above-mentioned ilaqa and over all the proper¬ 
ties moveable and immoveable 1 the said declarant 
have, my devisee, to wit, Nawab Fateh Ali Khau after 
my lifetime shall have like myself the very same 
powers including the power of possession and enjoy¬ 
ment as owner provided be be alive. Similarly after 
the lifetime of the devisee Nawab Fateh Ali Khan my 
son Nawab Mohammad Ali Khan shall, if alive, be his 
successor. He shall also have the very same powers as 
have been bestowed on Nawab Fateh Ali Khan by 
means of this deed of will. After the lifetime of my 
son Nawab Mohammad Ali Khan, Nawab Hidayat AU 
Khan son of the late Sir Nawab Haji Nawazish Ali 
Khan Saheb shall bo his successor provided he 
alive. After all these three successors the fit amongst 
the descendants of (he successors shall succeed. The 
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last devisee shall have power to nominate as his suc¬ 
cessor any one whom he might consider fit from 
amongst the descendants of each of the three successors 
and if the last devisee die without nominating a suc¬ 
cessor the male descendants of each of the three 
successors shall have power to appoint as successor 
w'homsoever they consider fit and superior amongst 
themselves. The line of successors shall continue ac¬ 
cording to this very rule. In the event of disagreement 
the Government shall have power to appoint as suc¬ 
cessor anyone amongst the descendants of each of the 
three successors whom it considers the fittest. And if 
anyone amongst our family claims maintenance con¬ 
trary to the wishes of the Taluqdars, to wit, my suc¬ 
cessors, he shall in no way be entitled as of right to get 
maintenance. The successors shall have power to give 
or not maintenance in the event of good conduct and 
obedience/* 

[9] On the death of Nawab Nasir Ali Khan 
on 19-11-1896 (before the birth of the appellant), 
Sir Fateh Ali Khan entered into possession of 
both properties. On his death on 28-10.1923, his 
son Nisar Ali Khan took possession thereof. 
Hidayat Ali Khan died in 1924. On 9 - 12 - 1925 , 
Mohammad Ali Khan (who will be referred to 
hereinafter as “Mohammad”) instituted a suit 
claiming both the properties. This litigation was 
eventually taken in appeal to the Privy Council 
(59 I. A. 268’) where it was decided that Fateh 
Ali Khan and Mohammad took life estates under 
the wills. The Privy Council refused to consider 
what would happen after Mohammad’s death. 

[10] As a result of this litigation Mohammad 
■got possession of the Oudh estate and the Juliana 
estate. 

[11] By a document dated 30-6-1934, Moham- 
mad, after reciting the wills of Nasir Ali Khan, 
declared as follows: 

“Whereas according to the decision of the Privy 
Council, I the declarant, also in accordance with the 
said will, have been in possession of the property left 
by the late Nawab Nasir Ali Khan and on account of 
the death of the late Sirdar Hidayat Ali Khan Saheb 
son of the late Haji Sir Nawazish Ali Khan I, the 
declarant, in accordance with the will am the last 
legatee and am in every manner, subject to the said 
will, entitled and competent to nominate successor; 
whereas I the declarant have reached my full age and 
consider it proper and necessary to abide by the said 
will executed by the late Nawab Nasir Ali Khan in 
order to remove future domestic disputes. I the decla¬ 
rant, therefore, in my unimparied five senses, without 
■repugnance and force, nominate as successor Nawabzada 
Nawazish Ali Khan son of late Sardar Hidayat Ali 
Khan, for this reason that although, by the grace of 
God each of the three legatees mentioned in the will 
dated 15-7-1896, has male issues still, among all of 
them the said Nawabzada Nawazish Ali Khan is in 

every way, fit to be preferred for succession.The 

said Nawabzada Nawazish Ali Khan shall also be bound 
to continue to pay to the descendants of the family of 
Nawab Nasir Ali Khan and Nawab Nawazish Ali Khan, 
deceased subject to (their) obedience, maintenance at 
the scale mentioned in S. 25, Act 1 [I] of 1869. 

Therefore I have with my own will and consent 
executed this document appointing successor according 
to the provision of Sch. 1, Art. 7, Stamp Act by way of 
(appointment in execution of a power) so that it may 
serve as an authority and be of use when needed. 


Dated 30-6-1934 — The scribe of the deed is Syed 
Hidayet Husain Vakil, Said Wara Bahraich.” 

[12] Mohammad died on 3-2-1935, and on his 
death the appellant obtained possession of both 
estates. 

[13] On 25-9-1935, the respondent instituted in 
the Chief Court of Oudh against the appellant 
the suit out of which these appeals arise. By his 
plaint the respondent claimed a decree for pos¬ 
session of the Oudh estate, the Juliana estate 
and other estates with which this appeal is not 
concerned, and consequential relief. 

[14] The questions wFich were argued on this 
appeal were: 

“(1) Is it competect foi a Shia Mabomedan governed 
by Imamia law by will to leave property to a person for 
his life and after his death to such members of a class 
as such person may appoint? Or, to state the question 
in more general terms, does Shia law recognise powers 
of appointment of a character with which English law 
is familiar ? 

(2) If the answer to the first question is in the 
affirmative can such power be exercised in favour of a 
person not born in the lifetime of the testator though 
born before the power is exercised? 

(3) Is the document executed by Mohammad on 
30-6-1934, a will? If so does it-comprise property of 
which Mohammad was absolute owner? 

(4) What relief, if any, is the l•e^poDdent fplaintifi in 
the action) entitled to?” 

[15] A question was raised, but not seriously 
pressed, upon the construction of the wills of 
Nasir Ali Khan. It was suggested that the power 
to appoint a successor was given to the last of 
the three named tenants lor life, namely Hidayat 
Ali Khan. Their Lordships feel no doubt that 
the Courts in India were right in holding that 
the power was given to the last survivor of the 
three life tenants, and in the events which 
happened the power, if validly created, was 
vested in Mohammad. 

[16] Both the Courts in India held that the 
power of appointment given by the wills of Nasir 
Ali Khan was valid according to Shia law, but 
that its purported exercise in favour of the appel¬ 
lant, who was not born in the lifetime of the 
testator, was invalid under the personal law so 
far as the Juliana estate was concerned, but 
valid so far as the Oudh estate was concerned 
under the Oudh Estates Acts. Both Courts held 
that the document of 30-6-1934, executed by 
Mohammad was a will. The trial Judge held 
that it gave to the appellant one third of the 
Juliana estate to which Mohammad was entitled 
as heir at law of Nasir Ali Khan. The Chief 
Court in appeal held that the will was not in¬ 
tended to affect, and did not affect, property of 
which the testator Mohammad was the absolute 
owner. With regard to the relief claimed in the 
suit the trial Judge dismissed the suit of the 
respondent on the ground that it was a suit in 
ejectment and the respondent had not proved 
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Ill’s title to the whole of the property claimed. 
In appeal the Chief Court varied the decree of 
the lower Court hy giving the respondent a 
decree for possession of one-fifth of the Juliana 
estate, the proportion of the estate to which he 
was entitled as one of the heirs of Mohammad. 

[17] The first question arising in this appeal, 
as to the validity of the power of appointment 
conferred by the wills of Nasir Ali Khan, is one 
of general importance in Islamic law. Both the 
Courts in India based their opinion that such a 
power is valid under Muslim law' on the decision 
of tlie Privy Council in I. A. 93.^ In that case 
the Board upheld a power of appointment con¬ 
ferred by the will of a Hindu holding that the 
question for consideration was whether there 
was anything against public convenience, any- 
thing generally mischievous or anything against 
tlie general pricciples of Hindu law', in allowing 
such a pow'cr. Applying a similar test in the 
present case the Courts in India held that a 
power of appointment can be conferred under 
Muslim law. Their Lordships are not satisfied 
that this is the correct test to apply in a case 
relating to the will of a Muslim. The origin of 
testamentary capacity in the case of Muslims is 
quite different from that in the case of Hindus. 
Tlie Hindu texts make no reference to wills and 
this is natural since the normal state of Hindu 
society in ancient times was the joint family, 
and on the death of a member the property in 
which he had an interest passed by survivorship 
to the other members of the family. It w'as only 
after partitjon, and the acquisition of self-acquired 
property, became common that the necessity 
to make wills arose, and testamentary power 
amongst Hindus has been based on long usage and 
judicial decision : see I. A. sup vol. 47^ at p. 67. 
On the other band wills have been recognised 
under Muslim law from the earliest times. ‘^^Wills 
are declared \o he lawful in the Quran and the 
traditions, and all our doctors, moreover, have 
concurred in this opinion” (Hamilton's Hedaya, 
vol. 4, p. 468). It w'ould how'cver appear that the 
Prophet W'as not in favour of imlimitcd testa¬ 
mentary power. It is recorded in the Hedaya 
(vol, 4, p. 469) that he said to a follow’er when 
asked liis opinion, ‘‘You may leave a third of 
your property by will: but a third part, to be 
disposed of by will is a groat portion ; and it is 
better you should leave your heirs rich than in a 
state of poverty, which might oblige them to beg 
of others ; and at page 472 of the same volume 
there is a saying attributed to the Prophet, "God 
has allotted to every heir his particular right”. 
Their Lordships have not been referred to, and 
are not aware of any work on Mahoinedan 
law', or any judicial decision in support of the 
view that powers of appointment, so sj^ecial a 


feature in English law, are recognised in Muslim 
law'. The matter seems never to have been dis- 
cussed. In such circumstances, and at this date^ 
to add to the testamentary capacity of Muslims 
the right to create pow'ers of appointment might 
seem to encroach on the sphere of the legislature. 

[18] Their Lordships however would be very 
reluctant to differ from the Courts in India sole¬ 
ly on the ground of lack of precedent, and they 
propose therefore to consider the question 
whether the grant of such a pow'er of appoint¬ 
ment as was contained in the wills of Nasir Ali 
Khan conflicts with the general principles of 
Muslim law. 

[19] The Chief Court in appeal took the view 
that under the wills of Nasir Ali Khan the estate 
vested after bis death in the three successive 
tenants for life; that on the exercise of the power 
of appointment it w'ould pass immediately to the 
appointee; that there w'as no period during which 
the estate would be in abeyance; and that the 
rights of the heirs of the testator were not affec¬ 
ted or prejudiced. In their Lordships opinion 
this view of the matter introduces into Muslim 
law legal terms and conceptions of ownership 
familiar enough in English law, but wholly alien 
to Muslim law. In general, Muslim law draws 
no distinction between real and personal proper¬ 
ty, and their Lordships know of no authoritative 
work on Muslim law, \ChGther the Hedaya or 
Baillie or more modern works, and no decision 
of this Board which affirms that Muslim law 
recognises the splitting up of ownership of land 
into estates, distinguished in point of quality like 
legal and equitable estates, or in point of dura¬ 
tion like estates in fee simple, in tail, for life, oi 
in remainder. What Muslim law does recognise 
and insist upon, is the distinction between the 
corpus of the properly itself (ayn) and the usu¬ 
fruct in the property (manafi). Over the corpus 
of property the law recognises only absolute 
dominion, heritable and unrestricted in point ofl 
time; ani where a gift of the corpus seeks to 
impose a condition inconsistent with such absolute 
dominion the condition is rejected as repugnant; 
but interests limited in point of time can be 
created in the usufruct of the property and the 
dominion over the corpus takes effect subject to 
any such limited interests. 

'Tf a person bequeath the service of his slave, or the 
use of his house, either for a definite or an indefinite 
period, such bequest is valid; because as an endowment 
with usufruct, either gratuitous or for an equivalent, is 
valid during life, it is consequently so after death; and 
also, because men have occasion to make bequests of Ibis 
nature as well as bequests of actual property. So like¬ 
wise, if a person bequeath the wages of his slave, or the 
rent of his house, for a definite or indefinite term, ith 
valid, for the same reason. In both cases, moreover, it is 
necessary to consign over the house or the slave, to the 
legatee, provided they do not exceed the third of the 
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property, in order that be may enjoy the wages or ser¬ 
vice of the slave, cr the rent or use of the bouse durin<-^ 
the term prescribed, and afterwards restore it to the 
heivs.” (Hedaya. Yol. 4, p. 527, chap. 5, entitled “Of 
Usufructuary Will,”) 

This distinction runs all through the Muslim law 
of gifts—gifts of the corpus (hiba), gifts of the 
usufruct (ariyat) and usufructuary bequests. No 
doubt where the use of a bouse is given to a 
man for his life he may, not inaptly, be termed 
a tenant for life, and the owner of the house, 
waiting to enjoy it until the termination of the 
limited interest, may be said, not inaccurately, 
to possess a vested remainder. But though the 
same terms may be used in English and Muslim 
law, to describe much the same things, the two 
systems of law are based on quite different 
conceptions of ownerships. English law recog. 
nises ownership of land limited in duration; 
Muslim law' admits only ownership unlimited in 
duration, but recognises interests of limited 
duration .in the use of property. 

[20] There is a full discussion of the law on 
this subject in the judgment of Sir Wazir Hasan 
in the case of Amjad Khan v. Ashraf Khan} 
That case challenged the doctrine accepted by 
Hanafi lawyers that a gift to “a” for life confer- 
red an absolute interest on "a”; a doctrine based 
on a saying of the Prophet (Hedaya, Bk. lii, p. 

309) : 

“An amree or life grant is lawful to the grantee dur¬ 
ing his life and descends to his heirs. The meaning of 
amree is a gift of a house (for example) during the life 
of the donee, on condition of its being returned upon 
his death. An amree is nothing but a gift and a condi¬ 
tion and the condition is invalid; but a gift is not ren¬ 
dered null by involving an invalid condition.” 

Sir Wazir Hasan in his judgment examined the 
appropriate texts and all the relevant decisions 
of the Privy Council. He pointed out the distinc¬ 
tion in Muslim law between the corpus and the 
usufruct, between the thing itself and the use of 
the thing. On the construction of the deed which 
was in question in the case before him, he came 
to the conclusion that the donor intended to con¬ 
fer upon his wife not the corpus, but a life in¬ 
terest only, that such life interest could take 
effect as a gift of the use of the property and 
not as part of the property itself, and that there 
was nothing in Muslim law which compelled 
him to hold that the intended gift of a life estate 
conferred an absolute interest on the donee. This 
case was taken in appeal to the Privy Council 
and is reported in 56 l. A. 213.® The Board 
agreed with Sir Wazir Hasan on the construction 
of the deed in question that only a life interest 
was intended, and held that if the wife took only 
a life interest it came to an end on her death 
and the ajpellent who was her heir took nothing, 
and if the life interest was bad the wife took no 
interest at all and the appellant was in no better 


case. There is also a discussion of the basis upon 
which a life interest under Hanafi law can be 
supported in the 3rd edition of Tyabji’s Muham¬ 
madan Law at 2 :)p. -187 et seq: That book as the' 
work of an author still Jiving, cannot be cited 
as an authority, but their Lordships have deriv¬ 
ed assistance from the discussion. 

[ 21 ] Limited interests have long been recog¬ 
nised under Shia law. The object of “Habs” Ts 
' the empowering of a person to receive the pro- 
fit or usufruct of a thing with a reservation of 
the owner’s right of property in it . . .1 

have bestowed on thee this mansion . . . for 
thy life or my life or for a fixed period” is 
binding by seizin on the part of the donee. (Baiki 
II 226). See also 32 Bom. 172*^ at p. 179. Their 
Lordships think that there is no difference be¬ 
tween the several SchoDls of Muslim law in their 
fundamental conception of property and owner¬ 
ship. A limited interest takes effect out of the 
usufruct under any of the schools. Their Lord- 
ships feel no doubt that in dealing with a gift 
imder Muslim law, the first duty of the Comt is' 
to construe the gift. If it is a gift of the corpus.i 
then any condition which derogates from abso- 
lute dominion over the subject of the gift will 
be rejected as repugnant; but if upon construc¬ 
tion the gift is held to be one of a limited inte¬ 
rest tbe gift can take effect out of the usufruct, 
leaving the ownership of the corpus unaffected 
except to the extent to which its enjoyment is 
postponed for the duration of the limited interest., 
_[ 22 l It remains to construe the whlls of Nasir 
Ali Khan and to apply to them the rules of 
Muslim law. On the death of the first life-tenant 
his son and heir claimed that the gift to his father 
was of the corpus, relying on the use of tbe word 
"owner” (malik), and that all subsequent liini- 
tations were repugnant and void. This argument 
failed in all the Courts, and it was held that the 
will created three successive life interests. As the 
will contained no gift of the corpus, that descen¬ 
ded to the heirs of the testator subject to the 
interests of the life tenants in tbe usufruct. On 
the death of the surviving tenant for life, two 
alternative constructions of the wills have been, 
suggested. First, that the person to take underl 
the power of appointment was to take absolutely. 
Secondly that the sentence in the wills "The 
line of successors shall continue according to this 
very rule” means that the person to take under 
the power was to take for life and to possess a 
power of appointing a successor similar to that 
given to tbe survivor of the three tenants for 
life named in the wills and that this arrange, 
ment w'as to continue for ever. If this be tbe 
meaning of the wills, the power if valid would 
operate on the usufruct, but the question w’ould 
arise whether under Shia law as administered 
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in Inrlia and in the light of public policy it is 
competent for a testator to provide in perpetuity 
for a succession of tenants for life not born in 
his lifetime taking under successive powers of 
appointment. Tlieir Lordships do not find it 
necessary to decide this question, because they 
are satisfied that the first suggested construction 
of the wills is the right one, and that the person 
nominated under the power was to take an ab. 
solute interest. The words of the sentence quoted 
ai] 0 VG are vague and not capable, their Lordships 
think, of bearing the extended meaning sought 
|to be attributed to them. They appear to be 
(Words of emphasis and repetition merely. The 
Itcstator is saying that the line of succession w'hich 
jhe has laid down, namely to three successive 
tenants for life and then to the successor appoin- 
ted under the power, is the line which is to con¬ 
tinue from his death. If the successor is to take 
jubsolutely the power operates upon the corpus, 
and in their Lordships’ view is clearly inconsis¬ 
tent with principles of Muslim law. It would 
interfere with the Muslim law of succession, and 
would involve that the heirs took the corpus of 
the property for a term, not merely of limited, 
but of uncertain, duration. The Chief Court 
found some support for its view that the power 
of appointment was valid in analogies drawn 
from wakfs. In their Lordships’ opinion no such 
analogy exists in a case like the present which 
is not founded on trust. In wakfs the property 
is vested either notionally in Almighty God, or 
in the wakif or bis heirs, and all beneficial iute- 
rests take effect out of the usufruct. 

[23] For the above reasons their Lordships 
hold that, the power of appointment contained 
in the wills of Nasir Ali Khan is invalid under 
Muslim law. 

[ 24 ] The next question for consideration is as 
to the nature and effect of the document of 80th 
June 1934 executed by Mohammad, which loth 
Courts in India held to be a will. No doubt in 
point of form it might be a will. But it is to be 
noticed that it purports only to exercise the power 
conferred by the wills of Nasir Ali Khan and to 
dispose of the property subject to the power. It 
contains no appointment of an executor, no gift 
of any property belonging to the testator, and 
no suggestion of revocability; it was stamped 
under an article of the Stamp Act relating to 
appointments made by any writing not being a 
will and it is called a deed at the end of the 
document. In all the circumstances their Lord- 
ships think that the document was a deed and not 
a will. But if it be a will, their Lordships agree 
with the lower appellate Court that the docu¬ 
ment did not pass property which Mohammad 
took as heir of his father. It was one thing to 
choose the appellant, who was the senior male 


member of the senior branch of the family to 
succeed to the leadership of the family and to 
the family estates, but quite another thing to 
decide that the appellant was better suited than 
Mohammad’s own children to inherit Moham¬ 
mad’s own property. There is nothing to shew 
that Mohammad ever considered that question. 

[ 25 ] This disposes of the appeal of the ap. 
pellant relating to the Juliana estate which be¬ 
longs to the heirs of Mohammad under his per¬ 
sonal law. 

[ 26 ] The cross-appeal of the respondent relates 
to the Oudh estate. The Courts in India were of 
opinion that apart from Muslim law, a power of 
appointment can be created under the wide power 
of disposition conferred by s. 11 , Oudh Estates 
Act, 1869, which applies to all Taluqudaris, Hindu 
as well as Muslim. As against this view the res¬ 
pondent points out that neither the Act of 1869 
nor the amending Act of 1910 mentions powers 
of appointment, and that 78 and 79, Succession 

Act, 1855, which relate to powers of appointment, 

are not included amongst the section incorpo- 
rated in the Act of 1869. Their Lordships do not 
find it necessary to decide this question because 
they are satisfied for the reasons now to be stated 
that if a power of appointment can be created 
under the Oudh Estates Act, the power sought to 
be conferred by the wills of Nasir Ali Khan does 
not fall within the Acts. The position is as » 
follows. 

[ 27 ] Estates in List v descend on intestacy 
under the law of primogeniture in accordance 
with the scheme laid down in s. 22 of the Aot 
of 1S69. Under s. ll of the Act the holder of such 
an estate might however dispose of the estate, 
either in his lifetime or by will. 

[2S] The estate in the hands of a person taking 
it by such a disposition only remained under 
the Act (so ns to be capable of being dealt with 
or pass under the Act and not under the personal 
law) if the transferee was a person who would 
have succeeded according to the provisions of 
the Act, if the transferor had died intestate. This 
was provided for by Ss. 14 and 15 of the Act of 

1869, which were (so far as material) as follows; 

**14. If any Taluqdar oi' Grantee or his heirs or lega* 
tee hereafter transfer or bequeath the whole or any 
portion of his estate to another Taluqdar or Grantee 0 ( 
to such a younger son as is referred to In S. 13, ol. 2, 
or to a person who would have succeeded according to 
the provisions cf this Act to the estate or to a portion 
thereof if the transferor or testator had died without 
having made the transfer and intestate, the transferee 
or legatee and hia heirs and legatees shall have the 
same rights and powers in.regard to the property, to 
which he or they may have become entitled underorbj 
virtue of such transfer or bequest, and shall hold the 
same subject to the same conditions and to the same 
rules of succession as the transferor or testator. 

**15. If any Taluqdar or Grantee or his heirs orlega* 
lee shall hereafter transfer or bequeath to any person 
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not be afieeted by anything contained in the said 
section.” 


not being^ a Taluqdai or Grantee the whole or any por¬ 
tion of his estate, and such person would not have 
succeeded according to the provisions of this Act to the 
estate or to a portion thereof if the transferor or testator 
had ciied without having made the transfer and intes- 
tate, the transfer of and succession to the property so 
transferred or bequeathed shall be regulated by the rules 
which would govern the transfer of, and succession to, 
such property if the transferee or legatee had bourrht the 
same trom a person not being a Taluqdar or Grantee.” 

[ 29 ] It "Was held by the Judicial Commissioners 
of Oudh in 3 o. C, 12o/ that any person men¬ 
tioned^ in S, 22 as a possible heir might be said 
to be a person who would have succeeded ac¬ 
cording to the provisions of the Act to the estate.” 
On this construction of the Act, Nasir Ali Khan 
would have had power to dispose of the estate 
under S. ii of the Act. But it was decided by 
the Privy Council in 3i i. a. 132,® that on the 
true construction of s. 14 of the Act of 1869 , the 
expression ‘ a person who would have succeked 
according to the provisions of the Act” is equi- 
valent to “the person or on^ of the persons to 
whom the estate would have descended according 
to the provisions of the special clause of s. 22 
applicable to the particular case;” and does not 
include any person mentioned in S. 22 as a pos- 
sible heir in a line of succession not applicable 
to the particular case. 

[30] It was admitted in the Chief Court on 
appeal and before the Board that, as a result of 
this decision, the Oudh estate was taken out of 
the Oudh Estates Act, 1869, by the will of Sir 
Nawazisff Ali Khan. He gave the estate by will 
to Kasir Ali Khan. Nasir Ali Khan was the 
brother of Sir Nawazish Ali Khan and Sir 
Nawazish Ali Khan left a son surviving him. 
Accordingly Nasir Ali Khan was not the person 
to whom the estate would have descended, if the 
testator had died intestate. 

. [31] The position when the amending Act was 
passed was that under the will of Nasir Ali Khan 
there were three successive tenants for life with a 
purported power of appointment in the survivor 
which was invalid under the personal law, and 
subject thereto the estate was vested in Moham¬ 
mad as the heir of Nasir Ali Khan. Then came 
-the amending Act which by S. 7 substituted a 
new section for S. 14 of the Act of 1869, the effect 
of which was to restore the law to the state in 
'Which it was supposed to have been before the 
decision of the Judicial Committee in 31 i. a. 
132,® By s. 21, S. 7 was made retrospective, but 
•with this important reservation : 

"nothing contained in the said section shall affect suits 
■pending at the commencement of this Act, or shall be 
deemed to vest in or confer upon any person any right 
or title to any estate or any portion thereof, or any 
interest therein which is at the commencement of this 
Act vested in any other person, who would have been 
entitled to retain the same if this Act Imd not been 
•passed, and the right or trtle of such other person shall 
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[32] Assuming that the effect of the retros- 
pective operation of S. 7 of the Act of l9io was 
to bring the Oudh estate again within the pur¬ 
view of the Act of 1869, so that the estate would 
descend according to the rule of primogeniture 
and not under the personal law, it is clear that 
to impose upon the interest of Mohammad a 
valid power of appointment the exercise of 
which would deprive him of his estate and which 
might be exercised by himself or others as future 
events might determine, would vest in other 
I>ersons a right and title to the estate jested in 
him at the commencement of the Act of 1910 . 
Their Lordships therefore are of opinion that, 
the power of appointment contained in the Oudh 
will of Nasir Ali Khan was inoperative in relaJ 
tion to the Oudh estate. 

[33] As the power of appointment was in¬ 
valid and ineffective as to both the Juliana 
estate and the Oudh estate, it is unnecessary to 
consider whether it could be exercised in favour 

of a person not born in the lifetime of the 
creator of the power. 

[ 34 ] The question then arises to what relief 
the respondent is entitled. With regard to the 
Juliana estate the respondent claimed the whole 
estate for himself, relying on a custom which he 
failed to prove. Their Lordships agree with the 
Courts in India that it would be wrong to grant 
to the respondent an order for possession on bshalf 
of himself and his co-heirs. The suit was neither 
framed nor fought as a representative suit. The 
Chief Court, as already noted, granted the res- 
pondent a decree for possession of one fifth of 
the estate, a decree which their Lordships think 
would be diflScult to enforce, and which ought 
not to be enforced, because, as appears from the 
judgment of the Chief Court, the respondent has 
sold his share in the Juliana estate. Their Lord- 
ships, however, think that the ijoaiiion can be 
dealt with by a declaratory order under S, 42 
Specific Belief Act. 

[ 35 ] With regard to the Oudh estate the res¬ 
pondent contended before the Board that it 
passed under the Oudh Estates Act, 1869 to him¬ 
self as the eldest son of his father under the rule 
of primogeniture established by the Act. Ic 
appears that in the appeal to the Chief Court 
the respondent contended that the estate passed 
under the personal law and not under the Act, 
the argument being directed against the view 
which had prevailed in the trial Court that 
under the Act though not under the personal 
law, the power of appointment could be exer¬ 
cised in favour of a person unborn in the life¬ 
time of the testator. Before this Board the 
appellant contended that the Oudh estate did 
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not under the Act, but the argunienfc ad¬ 
vanced on his behalf failed to satisfy their 
Lordships that this M'as the effect of Ss. 7 and 
21. The question is of interest to the appellant 
only as bearing on the proper form of order and 
their JjOrdships do not feel called upon to ex¬ 
press a considered opinion as to the construction 
of the Act which would affect other parties, 
d'iicir Lordships think that as between the 
] aidies to this appeal the respondent has shown 
his right to possession of the Oudh estate and 
an order can be made accordingly for possession 
of that estate, hut such order wdll be without 
prejudicG to any claim the heirs of ]\rohaTninad 
under the personal law other than the respon¬ 
dent may choose to make. 

[ 3 (;] Their Lordships therefore wdll humbly 
advise His Majesty that the appeal of the appel¬ 
lant be dismissed, that the cross-appeal of the 
respondent so far as it relates to the Oudh estate 
be alloAved and that the decree passed by the 
Chief Court in appeal on 12th January 1943 be 
set aside and that the decree passed by the said 
Court on its original side dated 30tb October 
1937 also be set aside. That there be a declara¬ 
tion that the power of appointment given by the 
two wills of Nasir Ali Khan to Mohammad as 
the survivor of the successors appointed by those 
wills was invalid both in respect of the Juliana 
estate and in respect of the Oudh estate; and 
that the Juliana estate descended on the death 
of Mohammad to bis heirs according to his 
personal law. That in respect of the Oudh estate 
there be an order that the appellant deliver up 
possession to the respondent, but that such order 
be without prejudice to any claim which the 
heirs of Mohammad under his personal law 
other tlian the respondent may choose to make 
to the Oudh estate. 

[37] With regard to tlie costs the appellant 
has failed in his appeal, and the respondent has 
succeeded substantially in his cross-appeal. 
Under the decree of the Chief Court, parties were 
given proportionate costs throughout. The res¬ 
pondent as plaintiff claimed to te entitled to 
the whole of both estates, and according to the 
learned trial Judge the respondent wasted much 
time in producing a large number of witnesses 
whose evidence was not referred to in the course 
of the argument, and which has not been in¬ 
cluded in the record before their Lordshin^’ 
Board. It is clear that the respondent largely 
increased the costs of the trial by raising a ques¬ 
tion on which ho failed. Their Lordsliips think 
that, as the case leaves this Board, an order for 
proportionate costs would bo dillicult to work 
out. On the wdiole they think a fair order as to 
costs will be that the appellant Sardar Nawazish 
Ali Khan pay bis own costs throughout and that 


be pay the respondent Sardar Ali Raza Khaa 
half his costs throughout. 

[38] The claim to mesne proSts raised by the 
respondent in his plaint was not dealt with by 
the Courts in India, since, in the view they took 
of the case, that matter did not arise, The claim 
will be referred back to the trial Court for 
disposal according to law. 

E.G.D. Appeal dismissed. 

Solicitors for Appellant— Barrow, Bogers <0 NevilU 

Solicitors for Respondent—Hy. S. L. PoJalc d Co, 
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The English and Scottish Joint Co opera^ 
five Wholesale Society Lid. — Appellant v. 
The Commissioner of Agric^iUural Income- 
tax, Assam — Eespondent. 

^ Privy Council Appeal No. 75 of 1946. 

Assam Agricultural Income-tax Act (9 [IX] ot 
1939), S. 8 (1) — Society carrying on business as- 
growers, manufacturers and sellers of tea in British 
India — Society’s members advancing money to* 
Society to meet cost oi tea to be s^plicd to 
members — Tea sold to members — Sale resulting 
in profits which were to be distributed to members- 
according to rules — Such profits held were not 
exempt from agricultural income-tax—Principle of 
Styles’ case in (1889) 14 A. C. 381, is not applicable; 
—Income-Tax Act (1922), S. 4, 8 1. T. 0. 385 (Mad.)*. 
OVERRULED. 

The assessce, a Society incorporated in the United 
Kingdom under the Industrial and Provident Societies 
Act, 1893 and consisting of two limited companies as 
its members, carried on the business of planted, gro* 
wers, producers, merchants and manufacturers in Bn* 
tish India. Except a small portion of the produce which, 
was unfit for export and which was sold locally, the 
whole of the Society’s output of lea was sold to its two 
members at market rates and was exported to England^ 
and Scotland. Each year the members of the Society 
paid, by way of advances to the Society, sums of money 
to meet the cost of ten to bo supplied by the Society to- 
the members. The cost of ten supplied to the members- 
was debited ngainsts these payments. By the rules of the 
Society its net profits were to be applied inter alia to 
payment of iutercstnot exceeding 6 percent, per annum 
on tho share capital and also to payment of dividend to 
members rateable in proportion to the amount of pur¬ 
chases made by them from the Society, The question was 
whether the Society was exempt from liability to Assam 
Agricultural Income-tax in respect of profits f*®*® 

Bale to its members of lea cultivated or manufacturer 
at its tea estate in Assam. The asseeeee contended that 
case foil within tho principle of StyUs case, (^bJ) 14 
A. C. 331), and therefore, the profits were not Uxable: 

//cM, that the principle oi StyUa' t“S«>a889) 14 
A, C. 381, was not applicable lo the case. The caia ^ 
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nal requirement for the applicability of that principle 
was not satisfied as there was no common fund to 
which the members of the Society contributed and in 
which they participated. Moreover, the principle cannot 
fipply to an association, society or company which grows, 
produce on its own land or manufactures goods in its 
own factories, using either its own capital or capital 
borrowed whether from its members or from others, 
and sells its produce or goods to its members exclusive¬ 
ly: Case Idiv discussed; 3 I. V. C. 385 (Mad.), OVER- 
RULED, [Paras 12 and IS] 

Held furihev that the Society was not exempt from 
liability to Assam Agricultural Income-tax in respect of 
profits from the sale to its members of tea cultivated or 
manufactured at its tea estate in Assam. [Para 22] 

Cases referred '.— 

1. {’29) 3 I.T.C. 385 (Mad.), English and Scottish Joint 
Co-operative Wholesale Society, Ltd. v. Commr. of 
Income-tax, Madras. 

2. (1889) 14 A. C. 381 : 59 L. J. Q. B. 291 : 61 L. T. 
201, New York Life Insurance Co. v. Styles. 

3. (1885) 10 A. C. 438 : 55 L. J, Q. B. 92 ; 53 L. T. 
634 : 34 W. R. 233, Last v. London Assurance Cor¬ 
poration. 

4. (1926) 1926 A. C. 281 : 95 L. J. K. B. 446 : 134 L. 
T. 545, Cornish Mutual Assurance Co. v. Inland Re¬ 
venue Commrs. 

5. (1926) 2 K. B, llOi 95 L. J.K. B,519: 134 L.T.756, 
Liverpool Corn Trade Association Ltd. v. Monks. 

6 . (1927) 1 K. B. 33 : 95 L. J. K. B. 990 : 135 L. T. 
673, Thomas v. Richard Evans & Co. Ltd. 

7. (1927) 1927 A. C. 827 : 96 L. J. K. B. 894 : 137 L. 
T. 737, Jones v. South West Lancashire Coal Owners* 
Association, Ltd. 

8. (1932) 16 Tax. Cas. 430 : 147 L. T. 62, Municipal 
Mutual Insurance Ltd. v. Hills. 

Terence Donovan and S, C. Isaacs — 

for Appellant. 

J . Milard Tucker and B. Sen — for Respondent. 

Lord Normandi — The appellant, a society 
incorporated in the United Kingdom under the 
Industrial and Provident Societies Act, 1893, sub- 
mits to review in this appeal a judgment of the 
High Court at Fort William in Bengal in a 
reference made under s. 28 (l), Assam Agricul¬ 
tural Income-tax Act, 1939. By that judgment 
the High Court answered in the affirmative a 
question of law submitted by the Board of Agri¬ 
cultural Income-tax in relation to the assessment 
of the appellant for the year 1939-40. The ques¬ 
tion is 

“whether the society is chargeable to Assam Agri¬ 
cultural Income-tax in respect of the cultivation aud/or 
manufacture of tea at its Decakiajull Estate in the Pro¬ 
vince of Assam, and sold to its members.” 

The question is neither grammatical nor in¬ 
telligible as it stands, and the statement of facts 
omits to state some of the facts regarded by the 
parties as material for the decision of the ques- 
tion which the Board seems to have intended to 
submit. 

[ 2 ] That question emerges clearly enough from 

a consideration of the proceedings which took 
place while the company*s assessment was under 
consideration. 

[3] The Assam Agricultural Income-tax Act 
applies to all agricultural income derived from 


land situated in the Province of Assam (s, 5 ) 
and it provides by the charging section (S. 3) 
that agricultural income-tax at the rate specified 
in the Annual Assam, Finance Acts shall be 
charged for each financial year on the total 
agricultural income of the previous year. The part 
of the definition section (s. 2 ) which is relevant 
to the present case defines agricultural income 
as any income derived from land used for agri¬ 
cultural purposes by agriculture. The Indian 
Income-tax Act contains a definition of agri¬ 
cultural income in the same terms, but by a rule 
(R. 24) made under it, 

“income derived from the sale of tea grown and 
manufactured by the seller in British India shall be 
computed as if it were income derived from business 
and 40 per cent, of such income shall be deemed to be 
income, profits and gains liable to tax.” 

The scheme of the Assam Act is to tax the re¬ 
maining 60 per cent, only of the income derived 
from the sale of tea grown and manufactured 
by the seller in Assam and that result is secured 
by suitable provisions which need not be recited 
{see the explanation to S. 2, the proviso to S. S 
and E. 5 made under the Act). Under the Act ap¬ 
peals against assessment lie to the Assistant Com- 
missioner of Agricultural Income-tax (s. 24 } and 
from him to the Commissioner (s. 26). When a 
question of law arises in the course of any assess¬ 
ment the Assam Board of Agricultural Income- 
tax may either of its own motion or on refe¬ 
rence from any Agricultural Income-tax authori¬ 
ty subordinate to it, draw up a statement of the 
case and refer it with its own opinion to the High 
Court (s. 28). 

[4] The procedure which led to the reference 
under S. 28 can be briefly summarized. While 
the assessment was under consideration the ap¬ 
pellant petitioned the Board of Agricultural 
Income-tax, Assam, to state a case to the High 
Court. The petition stated that the appellant 
society was a co-operative society incorporated 
under the Industrial and Provident Societies Act 
of 1893 and that the tea produced on its estates 
belonged to and was distributed entirely to its 
members, except certain inferior grades of dust 
teas which were sold in the Calcutta market, and 
that no profit accrued by such sales as the prices 
obtained were below the cost of production. The 
petition also stated that the question of law was 
whether the appellant society, owning tea estates 
in Assam, the produce of which is distributed only 
among its members, is liable to assessment to 
Assam Income-tax. The Board refused the prayer 
of the petition,but subsequently changed its view 
and of his own motion the Board member stated 
the present case. It is unfortunate that he neither 
consulted the parties about the facts which were 
necessary to raise the supposed question of law, 
nor about the formulation of the question of law 
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itself. For some reason he rejected the formula, 
tion suggested in the petition and substituted 
a question of his own. As the accompanying 
statement of facts merely stated that the tea 
produced by the appellant society (apart from 
the dust tea) was sold to its members and said 
nothing of the price, it can be inferred that the 
Board member intended to submit the question 
w’hether a business carried on by a society or com¬ 
pany, whether incorporated or not, which cultiva¬ 
tes produce on its own land and sells it exclusively 
to its own members, is by its nature incapable 
of begetting profits as that term is understood 
in the Assam Agricultural Income-tax Act or, 
since there is no distinction on this point, the 
Indian or the United Kingdom Income-tax Acts. 

[o] It is unfortunate that this question is pre¬ 
sented in an abstract and general way without any 
statement of facts setting out or summarizing the 
society's accounts for the year of computation. 
The statement of facts is also defective for be¬ 
sides failing to refer to the price at which the 
tea was sold, it omits to mention certain loans 
made to the appellant society by its members to 
which the appellant’s counsel attached much 
importance. This Board w-as urged by both 
parties to proceed M’ith the appeal as if the state¬ 
ment of facts contained in the judgment of 
Gentle J., in the High Court wore substituted 
for the findings of fact in the submission. It is 
with reluctance that their Lordships would grant 
such an indulgence. But, taking into account the 
circumstance that the present case began not 
long after the Assam Agricultural Income-tax 
Act came into operation, and making allowance 
for the lack of experience which may have been 
the cause of the inadequate presentation of the 
case in the submission, they will accede to the 
parties’ request. 

[g] The facts as stated by Gentle J., are: 

“As previously mentioned the Society is incorporated 
in tbc United Kingdom under the Industrial it Trovi- 
dont Societies Act 1893, it has an unlimited capital 
divHed into sliarcs of Jc:5 each. It is non-resident in 
British India. Its objects, as set out in its Rules, infer 
alirt, are : 'To carry on the business of planters, 
growers, producers, merchants and nianufactnrers and 
brokers of tea.’ Tlio society consists of two members, 
namely, the Co-operative Wholesale Society Ltd,, and 
the Scottish Co-operativo Wholesale Society Ltd. The 
Society owns the Dockiajuli Estate where it grows and 
manufactures tea. Except a small portion of produce, 
which is unfit for export and which is sold locally, the 
whole of the society’s output of tea is sold to its two 
members at market rates and is exported to England 
and Scotland. Each year tbo members of the society 
pay, by way of advances to the society, sums of money 
to meet the coat of tea to bo supplied by the society to 
the members. Tbo market prices of tho tea, with which 
the members nro supplied, aro debited against these 
payments. Tho supplies are recorded as sales to the 
members. Out of the proceeds from the sales, the ex¬ 
penses of production and management and tho interest 
on loans are paid or provided. By tho Rules of the 


Society its net profits are applied : (a) In depre¬ 
ciation of land (except agricultural land and tea gar¬ 
dens), buildings, live and rolling stock; (b) payment of 
interest not exceeding 6 per cent, per annum on the 
share capital; (c) appropriation to a reserve fund; (d) 
appropriation' to a special fund for making grants as 
determined in general meeting; (e) payment of a divi¬ 
dend to members rateable in proportion to the amount 
of purchases made by them from the society; and (I) 
the remainder, if any, carried forward to the next 
account,” 

[7] An argument was addressed to their Lord- 
ships by counsel for the appellant in which the 
advances made annually by the two membere to 
the society were treated as contributions by the 
members in cash which afterwards came back 
to them in kind when the tea was sold to them. 
This is a view of the transaction which their 
Lordships cannot accept. The advances were a 
loan to the society for the purpose of enabling 
it to produce tea on its own land. When the 
tea was produced it was sold to the lenders, and 
the price was set ofif against the amount of the 
loan. There was, therefore, a dual relationship 
between the appellant and its members; there was 
a mutual creditor-debtor relationship and there 
was a buyer and seller relationship. There was 
nothing notional about either of these relation¬ 
ships; they were not mere conventional machi. 
nery to give efficacy to a relationship which was 
in substance that of principal and agent. On the 
facts stated the members genuinely made a loan 
to the appellant: the appellant genuinely owned 
the land which it itself genuinely cultivated and 
it genuinely sold the tea at a genuine market 
price to its members. 

[8] The statement of facte shows that in the 
ordinary sense of the word profite might well 
result, for the proceeds of the sales might and 
probably did exceed the expenses of production 
and management and the interest on loans; that 
profits would result was in fact contemplated 
and there are rules providing for the application 
of the net profite. These rules are made under 
the Industrial & Provident Societies Act, 1893, 
S. 10, which contemplates that a society regis¬ 
tered under the Act will be a profit-making 
concern and, therefore, requires that all societies 
registered under the Act shall make such rules. 
The application of not profits which may be 
made under the rules is in essentials not different 
from the application of not profits which might 
be made by any trading company, and it need 
not result in the distribution of all profite among 
the members of the society. Thus any net profits 
applied under heads (a), (c), (d) and (0 would 
be retained by the appellant society. 

[9] When the constitution, rules and business 
practice of tho appellant society so closely con¬ 
form to the pattern of an ordinary profiUmaking 
concern, how can it plausibly be maintained 
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that no profits can result? The answer to this 
question is to be found, if anywhere, in a case 
under the Indian Income-tax Act decided in the 
High Court at Madras (reported in 3 I. T. 0.385),^ 
in which it was held on facts indistinguishable 
from those stated by Gentle J. in this case that 
this very society was a purely mutual co-opera¬ 
tive society making no profits and, being within 
the ruling in (18S9) 14 A. c. 381,^ was not liable 
to be assessed to income-tax. It is on this deci¬ 
sion that the appellants found their claim to 
exemption from the Assam Agricultural Income- 
tax^ct. The High Court iu the present case re¬ 
fused to follow the Madras decision and Gentle J. 
- after considering it. Style s case^ and other 
authorities, expressed himself thus ; 

“In the view which I hold, the society is a trading 
concern and carries on business as growers, manufac¬ 
turers and sellers of lea; out of this business it derives 
profits; the dividends which it pays to its members are 
a distribution amongst them of its tradirg profit; and 
the payments of these dividends are not a return to 
the members of balances from the sums which they 

have subscribed to the society.The circumstance 

that the society’s produce is sold to its members does 
not afiect the position and would not do so even if the 
society were restricted to selling to its members alone.’* 

In the Madras case the learned Chief Justice 
(3 I, T. C. 385^ at p. 396) expressed the opposing 
view, which is the view now supported by the 
appellant’s counsel. “Before the incorporation of 
the society,” he says, 

“there existed two large co-operative societies in Great 
Britain, one in England known as the Wholesale 
Co-operative Society Ltd., and the other in Scotland 
known as the Scottish Co-operative Society Ltd. They 
were co-operative societies of the familiar type which 
deliver goods to their members on a system the object 
of which is to eliminate the profits of the middleman as 
between those societies and their individual members. 
The goods they were to distribute to their members 
the societies had of course to purchase in the market. 
A portion of the goods so distributed were products of 
Southern India, notably tea. The idea then occurred 
that a further elimination of outside profits could be 
effected by producing their own tea and other products. 
Accordingly the Corporation now-nought to be assessed 
was founded with the object of acquiring and working 
estates in various parts of the world including Southern 
India to supply the two original co-operative societies 

with the goods they required direct.In fact the 

only share-holders in the English and Scottish Society 
are the two original co-operative societies registered in 
England and Scotland respectively and the object of 
the society sought to be assessed is simply to run the 
estates, grow the produce required and ship it to the 
two component societies which are its share-holders 

.The society cannot make taxable profits out of 

its own component elements, and, with that starting 
point established, it is to my mind immaterial that 
the monies that came into the hands of the ‘Apex* 
Society are distributed in the form in part of a dividend 
to the share-holders so long as those share-holders do 
not include any person who is not a member of the 
co-operative society.*’ 

He therefore concluded that the case fell within 
the principle in (1889) 14 A. 0. 381.* 


[10] The foregoing passage has been cited iji 
extenso lest injustice should be done to it by 
condensing it in a summary. The learned Chief 
Justice has treated the motive for setting up the 
appellant society as material. There was in the 
case no finding about the motive, and the learned 
Chief Justice has assumed it; but motive is 
altogether irrelevant. The component members 
may have wished and intended that middlemens’ 
profits should be eliminated, but the question is 
whether profits have in fact been earned by the 
appellant society which they set up. The learned 
Chief Justice has also failed to notice that tea 
grown on estates which belonged to the appellant 
society was not tea which the members could 
correctly describe as “their own tea”. But the 
crucial part of the judgment is the affirmation 
that the society could not make taxable profits 
out of its own component elements. The pro¬ 
position is derived by the Chief Justice from 

(1389) 14 A. C. 381.^ 

[11] In (1889) 14 A. C. 3S1* and in the other 
cases in which the principle established by it 
was applied the business carried on by the 
company or society sought to be taxed was 
mutual insurance. The essence of that kind of 
business (with the exception of life insurance) 
is that a number of persons form an association 
which collects from the members contributions 
to a common fund which the members authorize 
the association to use for payments in indemnity 
of the losses assured against, for defraying the 
expenses of management, and for repayment to 
themselves of any balance. In life insurance 
business the association is authorized to use the 
common fund not for payments in indemnity of 
losses but for payment of sums payable on the 
death of a member. But in the nature of things 
there are no profits to be made out of a mutual 
arrangement to share losses, and there are no 
profits to be made out of a mutual arrangement 
to pay a sum to executors or assignees on the 
death of an associate. It is also to be observed 
that in (1889) 14 A. C. 381* and similar cases the 
contributors to the common fund and the parti¬ 
cipators in it are two identical bodies. The role 
of the association is to collect from the associates 
the contributions to the common fund and to 
make the payments from it in accordance with 
the contributors* mandate, and this mandate may 
be and usually is written into the constituent 
documents of the association, which may or may 
not be a corporation. The association is there¬ 
fore no more than a convenient agent for carry¬ 
ing out what the associates might more labori¬ 
ously do for themselves. 

[12] What kinds of business other than mutual 
insurance may claim exemption from liability to 
income-tax under the principle in (1889) 14 a. c. 






146 Privy Council E. & S. Joint Co-op. Society v. Ageicultueal I.-T. Commr. A, 1,8. 


381^ need not be here considered; but their Lord¬ 
ships are of opinion that the principle cannot 
apply to an association, society or company 
which grows produce on its own land or manu¬ 
factures goods in its own factories, using either 
its own capital or capital borrowed whether from 
its members or from others, and sells its produce 
or goods to its members er^elusively. In the pre- 
sent case, the appellant society is not bound by 
its rule to sell its tea only to its members, but it 
could make no difference if it were. No matter 
who the purchasers may be, if the society sells 
the tea grown and manufactured by it at a price 
which exceeds the cost of producing it and 
rendering it fit for sale, it has earned profits 
which are, subject to the provisions of the taxing 
Act, taxable profits. 

[13] It is next necessary to show that this 
view truly represents the judgments in ( 1889 ) 34 
A. c. 381^ and is in accordance with judicial 
comments subsequently made upon them. The 
appellant in (188'J) 14 A. c. 381^ was a life insur¬ 
ance company the members of which were the 
holders of participating policies, each of whom 
was entitled to a share of the assets and liable 
for all losses. The company collected as pre- 
minms from members a sum to cover its require¬ 
ments on a calculation of the probable death 
rate and of the probable expenses and other 
liabilities. An account was taken annually and 
the greater part of the surplus of premiums over 
expenditure was returned to the policy holders as 
bonuses, either by addition to the sums insured 
or in reduction of future premiums. The remain¬ 
der of the surplus was carried forward as funds 
in band to the credit of the general body of the 
members. It was lield that no part of the pre¬ 
mium income received under the participating 
policies w^as liable to be assessed to income-tax 
as profits or gains under Schedule D. Lord 
atson having distinguished the case from the 
earlier case in (18S5) lO A. c. 438^ on the ground 
that in (1885) 10 A. c. 438^ some of the policy 
holders were outsiders whereas in (1889) 14 A. C. 
381 the policy holders and they alone were 
members of the company, said; 

“The individuals insured and those associated for the 
purpop of receiving their dividends, and mcetinf^ poli¬ 
cies when they fall in, are identical; and I do not”think 
tiiat tJieir complete identity oan be destroyed, or oven 
impaired, by their incorporation. Tho corporation is 
merely a legal entity which represents tho aggregate of 
Us mombere; and the members of the appellant company 
are Its participating policy holders. When a number of 
mdividun 3 agree to contribute funds for a common pur- 
po^e, such as the payment of annuities, or of capital 
sums, to some or all of them on tho occurrence of events 
ccrUm or uncertain, and stipulate that their conlri- 

required for that purpose, shall bo 

rronra f cannot conceive why they should bo 

regarded as traders, or why contributions returned to 
them should be regarded ns profits." 


Lord Herschell, after stating that the Attorney- 
General had conceded that the fact that the 
persons associating themselves together for the 
purpose of mutual assurance had been incorporat¬ 
ed was immaterial, added: 

“I think the AttorneyGeDeral was correct in think¬ 
ing it immaterial that the persons then associated had 
been incorporated, and that a legal entity ha4 been 
created distinct from the members of which it was 
composed. This being so I shall for the sake of simplicity 
consider the questions that arise as though the associa¬ 
tion wore uoiocorporated." 

He later says: 

“Persons who agree to contribute to a common fund 
for mutual insurance certainly would not in ordinary 
parlance be regarded as carrying on a trade or vocation 
tor the purpose of earning profit. Let us see how the so- 
called profit arises. It is due to the premiums which the 
members are required to pay being in excess of what is 
necessary to provide for the requisite payments to be 
made upon the deaths of members, and not being, as 
tbe case states they were intended to be, commensurate 
therewith. . . . The members contribute for a common 
object to a fund which is their common property; it 
turns out that they have contributed more than is 
needed, and therefore more than ought to have been 
contributed by them, for this object, and accordingly 
their next contribution is reduced by an amount equal 
to their proportion of this excess. I am at a loss to see 
how this can bo considered as a‘profit’arising orliccruing 
to them from a trade or vocation which they carry on." 

From these quotations it appears that the ex- 
emption was based on (l) the identity of the 
contributors to the fund and the recipients from 
tbe fund; (2) the treatment of tbe company, 
though incorporated, as a mere entity for the 
convenience of the members and policy holders, 
in other words as an instrument obedient to their 
mandate; and (3) the impossibility that contri¬ 
butors should derive profits from contributions 
made by themselves to a fund which could only 
be expended or returned to themselves. 

[14] (1926) A. c. 281* was a case similar to 
(lSS9) 14 A. c. 381^ and would have had the same 
result but for a provision in S. 53 (2), Finance 
Act, 1920, which expressly provided that the 
surplus arising from the transactions between 
mutual trading concerns and their members should 
be treated as profits. Tbe only importance for 
present purposes of tbe judgments in the cose 
is that Lord Cave L. C. took occasion to question 
and correct Lord Watsons opinion that the 
company in (1889) 14 A. 0. 381^ was not carrying 
on a trade; it was carrying on a trade, but one 
in which no profits could be earned by it. 

[15] In (1926) 2 K. B. 110,® a company incor¬ 
porated with tho object of promoting the in¬ 
terests of the corn trade, wi^h power to declare 
dividends, collected entrance fees from its mem¬ 
bers and made charges, both against members 
and other persons for tbe use of various facilities 
provided by it. It was found liable to income- 
tax, Tbe case is consistent with the view expres¬ 
sed by their Lordships because the shareholders 
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tind the contributors to the fund out of which 
dividents were paid were not identical. 

[16] (1927) 1 K. B. 33^^ was held by Rowlatt J. 
to fall within the principle in (1889) 14 A. c. 381.^ 
The association was a purely mutual assurance 
association and the contributors and the assured 
persons w'ere identical bodies: any surplus of 
contributions over payments to policy holders 
was ultimately returned to contributors. Rowlatt 
J. said : 

‘'Where all that a company does is to collect money 
from a certain number of people—it matters not whether 
they are called members of the company or participat¬ 
ing policy holders—and apply it for the benefit of those 
same people, not as shareholder^ in the company, but 
as the people who subscribed it, then as I understand 
(1339) 14 A. C. 3812 there is no profit. IE the people 
were to do tbe thing for themselves there could be uo 
profit, and the fact that they incorporate a legal entity 
to do it for them makes no difference; there is still no 
profit. This is not because tbe entity of the company is 
to be disregarded; it is because there is no profit, tbe 
money being simply collected from those people and 
handed back to them, not in the charac'et of share¬ 
holders but in the character of those who have paid it.” 

The judgment came before the House of Lords in 
1927 A. C. 827' and was affirmed. Lord Cave L. 0. 
said : 

‘‘Sooner or later, in meal or in malt, the whole of the 
company’s receipts must go back to the policy holders 
as a class, though not precisely in the proportions in 
which they have contributed to them; and tbe associa- 
'tion does not in any true case make a profit out of their 
contributions,” 

Lord Dunedin’s judgment was to the same 
effect. 

[17] In (1932) 16 T. c. 430® a company formed 
primarily for the purpose of mutual insurance 
against fire also carried on employer’s liability 
and other miscellaneous insurance business. It 
was admitted that the fire insurance business 
w'as purely mutual and did not attract tax. But 
.it was found as a fact that on the other side of 
’the business the redundant part of the premiums 
was not returnable to the contributors of the 
premiums, and it was therefore held that the 
surplus was subject to tax. Lord Macmillan, 
dealing with the tax exemption of surpluses aris¬ 
ing in the conduct of mutual insurance, said: 

“the cardinal requirement is that all the contributors to 
the common fund must be entitled to participate in the 
•surplus and that all the participators in the surplus 
must be contributors to the common fund; in other 
words, there must be complete identity between the 
contributors and tbe participators. If this requirement 
is satisfied, the particular form which the association 
takes is immaterial.” 

[18] The requirement is not satisfied in the 
present case : for there is no common fund to 
which the members of the appellant society con¬ 
tribute and in which they participate. 

[ 19 ] For these reasons the appeal fails; and 
3 I. T. G. 385^ in which the appellant society 
was concerned must be held to have been wrongly 
■decided. 


[20] In the course of the debate the suggestion 
was thrown out that on the facts and accounts 
of a particular year the appellant society might 
be in a position to maintain that a payment to 
its members under para, (e) of the Rules for the 
application of profits fell to be treated as a dis¬ 
count having the effect of reducing the priceo: 
the tea sold to the members and so reducing or 
perhaps eliminating the profits. Their Lordships 
are not concerned to discuss that suggestion ia 
this appeal and express no opinion, favourable 
or unfavourable, upon it. 

[21] It is expedient, in view of tbe defects of 
the question, to answer it not by a simple affir¬ 
mative, but by declaring that the society is not 
exempt from liability to Assam Agricultural 
Income-tax in respect of profits from the sale to 
its members of tea cultivated or manufactured 
at its Deckiajuli Estate in the province of Assam. 

[22] Their Lordships will therefore humbly 
advise His Majesty that the judgment of the 
High Court should be varied by the substitution 
for an affirmative answer to the question of this 
following answer : 

“The Society is not extempt from liability to Assam 
AgricuUucal Income-tax in respect of profits from the 
sale to its members of tea cultivated or mauufactured 
at its Deckiajuli Estate in the province of Assam” 

and that subject thereto the appeal should be 
dismissed. 

[23] The appellant must pay the costs of this 
appeal. 

K.S. Order accordinghj. 

Solicitors for Appellant — Coward Chance it Co. 

Solicitors for Respondent ^Solicitor, Commonwealth 

Itclations Office. 


[G. N. 39.] 
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(Fvovi Galcutta : 30 A. I. M. 1943 Cal, 227) 

6th April 1948 

Lord Normand, Lord MacDermott and 

Sir John Beaumont 

Goxtri DiUt Maharaj ^Appellant v. Sukur 
Mohammed and others — Respondents. 

Privy Council Appeal No. 71 of 1946. 

*(a) Transfer of Property Act (1882), S, 52 — 
Scope-Applicability of S. 52 does not depend upon 
matters of proof, or strength or weakness of case 
on one side or other. 

The broad purpose of S. 52 is to maintain the status 
quo unaffected by the act of any party to the litigation 
pending its determination. The applicability of tbe 
section cannot depend on matters of proof or strength 
or weakness of the case on one side or the other in 
bona fide proceedings. To apply any such test is to 
misconceive the object of the enactment and the Court 
is in error where it lays stress on the fact that the 
agreement on which the suit is based has not been 
registered. [Para 7] 

Annotation : (’45-Com.) T. P. Act, S. 52, N. 1. 
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**(h) Transfer of Properly Act (1882), S. 52— 
“Any de:ree or order” — Section applies though 
decree does not rellect precise relief claimed — 
Compromise decree in suit on agreement — Relief 
claimed in substance provided — Decree comes 
within S. 52 — Fact that under compromise decree 
plaintiffs relinquished their rights under agreement 
did not lead to different result. 

It may well ho that S. 52 doe^ not contemplnte 
dfcrfc or order which is entirely alien to the issues 
rni>cd hetwenj the The wording is "any decree 

or order which may l)e made therein”, that i?, in the 
S I t or pr-^c(‘cding. Jliit it appliestoa compromise decree 
and such a decree cannot, by reason of its very nature, be 
fxpcclcd invariably to reflect the precise relief chimed. 

[Para 8] 

^^llCl•eina suit on an agreement, seeking specific 
j' rformanec and alternatively a charge on the property 
in 'jueslion, a compron)i?c decree providing insubstance 
for the relief of clmrge j? parsed, the decree comes 
witliin the cxpres.=ion "any dccreeor order, which may 
he niado tlicrcin” in S. >2 and the fact that the plain- 
t f7s by the terms of the compromise relinquished their 
rights under the agreement could not lead toa different 
conclusion. [Para 8] 

Annotation: (Mo Com.) T. V. Act S. 52 N. 38. 

fc) Decree—Construction — Compromise decree 
— Clause making decretal amount as first charge 
on property in suit follov/ed by clause mentioning 
that there was no charge or mortgage on suit 
property except that of G — G's mortgage held 
could not have priority over rights of plaintiffs. 

\Vherc ch. 6 and 12 of a conjpromise decree in a 
suit nn an agreement provided as follows: 

"Clause 6. That the decretal dues of the plaintiffs 
a.s .stated above are a first charge on the Cinema house, 
lnnds. machineries, plants, tools, furniture, equipment, 
etc,, mentioned in the schedule below and shall con¬ 
tinue a first charge till full satisfaction of this decree. 

ClaiHe 12. That the defendant assures the plaintiffs 
that there is no charge or mortgage on the properties 
mentioned in the .«chcdiil e below save and except one 
mortgage in favour of 0 for lU. 6.0C0 (six thousand) 
subsequent to the aforesaid agreement.” 

Held, that the wording of cl. 12 was not sufTicicnt to 
qualify tbo clear and emphatic provisions of c). 6 or to 
preclude the plaintiffs in that suit from taking 
advantage of infirmities as had attached to Q's security 
(c. g. it offended against the doctrine of lis pendens.) 

[Pnra 9] 

C. S. llcwcasllc and P. V. Subba How — 

for Appellant. 

Respondents ?'x parte. 

Lord MacDermott.— This appeal is from a 
jnclgmont and decree of the High Court at Fort 
William in Bengal (Mukherjea and Pal JJ.) 

. substantially varied the 

iudgment and decree, dated 24-11-1039, of the 
Court of the Subordinate Judge at Asansol in a 
mortgage euit brought by the present appellant 
as mortgagee. 

[ 2 ] The facts material to the issues now cal¬ 
ling for determination may be stated as follows- 
On 15-11-1931, Sheikh Sukur Mohammad, the 
first named respondent (hereinafter called the 
mortgagor), obtained a lease of some three-fifths 
of an aero in the town of Asansol for 3 years at 
a rent of Rs. 12 per month and with n right of 
renewal. The mortgagor proceeded to construct 


a cinema on this plot and, falling short of funds, 
took into partnership Oscar Gerald Birt and 
Pramatha Nath Mukherjee (hereinafter called 
the new partners) who were, it appears, the pre- 
decessors-in-title of the respondents other than 
the mortgagor. This transaction w'as effected by 
an unregistered agreement in writing of 8-6-1932, 
which provided (a) for the carrying on of the 
cinema business in partnership by the mortgagor 
and the new' partners, with the former having 
an eight annas interest and each of the new 
partners a four annas interest, and (b) for the- 
sale by tbo mortgagor to the new partners of the 
mortgagor’s eight annas interest, or half share, 
in the cinema business and its assets, which 
included the leasehold already mentioned, for 
the sum of Rs. 15,000 "free from all encum¬ 
brances”. The parties to this agreement fell out 
and on 20-9-1932, the new partners commenced a 
Suit NO. 229 of 1932 — against the mortgagor. 
In this suit the new' partners pleaded the agree- 
ment of 8-6-1932, alleged that they had advanced 
thereunder a sum of Rs. 17,375 and claimed, 
mier alia, specific performance of the said 
agreement for sale and, alternatively, a decree 
for the said advance of Rs. 17,375 with a decla¬ 
ration that it and costs were a first charge on 
the premises described w'hich included the said 
leasehold. On the next day, 21-9-1932, the mort¬ 
gagor executed a mortgage deed of the said 
leasehold, with fittings and equipment, in favour 
of the appellant to secure an advance of Rs. 6,000 
with interest. This w'as a simple mortgage, 
duly registered, and the present suit is founded 
upon it. 

[3] Suit No. 229 (to which the appellant was 
throughout a stranger) ended in a compromise 
between the mortgagor and the new partners 
which was reduced to writing and was framed 
on the basis that the new partners should drop 
out of the cinema business and relinquish their 
rights under the agreement of 8th June in 
consideration of the mortgagor paying them a 
sum of Rs. 18,500 in respect of moneys advanced 
and costs of suit. It is unneessary to explore the 
full detail of this document, but the following 
stipulations therein are material and must be set 
out; 

Clause 2. "That a final decree (or the aforesaid sum 
of Rs. 18,500 will bo passed in favour of the plaintiffs 
and that the defendant will make payment of the 
said decretal sum by monthly payment as described 
below.” 

Claviso 6. "That the decretal dues of the plaintiffs as 
stated above are a first charge on tho Cinema boose, 
lands, machineries, plants, tools, furniture, equipment, 
etc. mentioned in the Schedule below and shall continue 
a first charge till full satisfaction of this decree.” 

Clause 12. "That the defendant assures the plaintiffs 
that there is no charge or mortgage on the properties 
menlioued in the Schedule below save and except one 
mortgage in favour of Gouri Butt Mabavaj of Asausoi 
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for Rs. 6,000 (sis thousand) subsequent to the aforesaid 
agreement dated 8*6-1932.” 


The Schedule referred to specified the leasehold 
in question. The compromise was accepted by the 
Subordinate Judge at Asansol on 17-11-3932, as 
appears from the final decree in Suit No. 229 
which ordered that “the suit be decreed in terms 
of petition of compromise" and directed that the 
compromise be made part of the decree. 

[ 4 ] On 8 7-1933. the appellant instituted the 
present suit for enforcement of his mortgage and 
recovery of rs. 12,000 claimed as then due on 
foot thereof. The mortgagor did not contest the 
suit. Of the various defences raised by the other 
defendants the only one now material is the plea 
of those representing or claiming through the 
new partners, both of whom are dead, that the 
mortgage was effected during the pendency of 
Suit NO. 229 and that, in consequence, the appel. 
lant’s claim was not maintainable by reason of 
the provisions of S. 52, T. P. Act, 1SS2. That 
section, as amended, reads thus: 

‘’During the pendency in any Court having authority 
in British India or established beyond the limits of 
British India by the Governor General in Council, of 
any suit or proceeding which is not collusive and in 
which any right to immovable property is directly and 
specifically in question, the property cannot bo transfer¬ 
red or otherwise dealt with by any party to the suit or 
proceeding so as to affect the rights of any other pirty 
thereto under any decree or order which may be made 
therein, except under the authority of the Court and on 
such terms as it may impose. 

Explanation. — For the purposes of this section, the 
pendency of a suit or proceeding shall be deemed to 
commence from the date of the presentation of the 
Plaint or the institution of the proceeding in a Court of 
competent jurisdiction, and to continue.until the suit or 
proceeding has been disposed of by a final decree or 
order and complete satisfaction or discharge of such 
decree or order has been obtained, or has becDme 
unobtainable by reason of the expiration of any period 
of limitation prescribed for the execution thereof by any 
law for the time being in force.” 

[ 5 ] The Subordinate Judge held against the 
defence based on S, 62 and found in favour of 
the appellant, the principal ground of bis deci¬ 
sion being that the agreement of 8 6-1932, should 
have been registered and that, as this had not 
been done, it was inadmissible in evidence and 
could not create a valid charge. On appeal, the 
High Court upheld the defence in question and 
set aside the decree appealed from save as res¬ 
pects the mortgagor. 

[6] The only question for determination by 
the Board is whether, in these circumstances, 
S. 52, T. P. Act, affected the appellant's mort¬ 
gage. It was conceded, and rightly in the opinion 
of their Lordships, that this mortgage was exe- 
cuted during the pendency of suit no. 229, that 
it “transferred or otherwise dealt with” the land 
in question within the meaning of the section, 
and that the expression “decree or order” therein 


includes a decree or order made pursuant to 
agreed terms of compromise. Collusion was not 
suggested and it was admitted that the mortgage 
had not been made with the authority of the 
Court. It may, indeed, be that the mortgagor 
bad no chance to seek such authorisation for it 
does not appear that be was aware of the suit 
when be mortgaged on the day following its 
commencement. 

[ 7 ] In the opinion of their Lordships’ there 
can be no doubt that in suit no. 229 a right to 
immovable property — the leasehold on which 
the cinema was erected — was, in the words of 
the section, “directly and specifically in question” 
both on the claim for specific performance and 
alternative claim for the declaration of a charge 
in respect of the sum advanced. The broad pur. 
pose of S. 52 is to maintaiu the status quo un¬ 
affected by the act of any party to the litigation 
pending its determination. The applicability of 
the section cannot depend on matters of proof or 
the strength or weakness of the case on one side 
or the other in bo7ia fide proceedings. To apply 
any such test is to misconceive the object of the 
enactment, and in the view of the Board, the learn¬ 
ed Subordinate Judge was in error in this respect 
in laying stress, as he did, on the fact that the 
agreement of 8-6-1932, had not been registered.* 
Had the question now under consideration fallen 
to be determined before the compromise and 
final decree in suit No. 229 the appellant’s mort¬ 
gage would clearly have been subject to the pro¬ 
vision of the section as, whatever course the suit 
might ultimately have taken, no one could then 
have said, without prejudging the issue, that the 
the mortgage would not affect the decretal rights 
which the plaintiffs might yet obtain in the 
proceedings. 

[8] It was, however, contended on behalf of 
the appellant that in the circumstances of the 
present case the position had to be regarded in 
the light of the compromise decree. The argu¬ 
ment raised two distinct points. First, it was 
said that this decree accorded rights which were 
not claimed in the plaint and was, so to speak, 
outside the scope of the litigation. Their Lord, 
ships are unable to accede to this submission. It; 
may well be that S. 52 does not contemplate a| 
decree or order which is entirely alien to the| 
issues raised between the parties. The wording is, 
—:“any decree or order which may be made' 
therein,” that is, in the suit or proceeding. Butj 
it applies to a compromise decree and such a; 
decree cannot, by reason of its very nature, bel 
expected invariably to reflect the precise relief 
claimed. Here the plaint sought, as an alterna¬ 
tive to specific performance, a charge on the 
property in question. In substance the compro-l 
mise decree provided for that relief and the fact 
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that the plaintiffs, by tbe terms of the compro* 
niisG, relin(jnished their rights under the agree¬ 
ment of S-G-1935, cannot, in the view of tbe 
Ijjoai'd, lead to a different conclusion. 

[O] The second point turned on the construc¬ 
tion of the compromise and was to the effect that 
the parties thereto had agreed that the appel- 
lant’s mortgage should have priority and that it, 
accordingly, did not conflict in any way with the 
rights tlowing from the compromise decree. This 
point was rcstel on cl. 12 of the compromise 
which stated that, subseijuonb to the agreement 
of S 0 1932, there was no mortgage on tbe pro- 
perry in quession save the appellant's. Had it 
mentioned the date of the mortgage and used 
language apt to indicate that the parties regarded 
it as entitled to priority, the case for implying 
a modiOcation of the terms of cl. 6, which ex- 
prossly provided that the decretal dues should 


bo a first charge, would be appreciably stronger. 
A:i cl. 12 stands, however, their Lordships cannot 
agree tliat it suffices to qualify the clear and 
emphatic provisions of clause 6 or to preclude 
those now representing the plaintiffs in suit 
NO. 229 from taking advantage of such inffr- 
mities as have attached to the appellant’s 
security. 

[lO] For these reasons their Lordships are of 
opinion that the decision of the High Court was 
right and should be affirmed. They will therefore 
humbly advise Ilis Majesty that the appeal be 
dismissed. The respondents did not appear and 
there will be no order as to the costs of the 
appeal. 


V. 1 ^. 11 . Appeal dismissed, 

S dicltorri for Appellant—H;/. S. L. Poliak <C* Co. 
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(From Madras) 

18th March 1948. 

Loud Simonds, Loud Mouton of 

flENRYTON AND SiR MaDHAVAN NaIR. 

Eaja of Venkatagiri — Appella7it v. Sui 
Krishnayya Eao DahadiiVt Zamindar — 
Ihspondeni, 

J‘rivy Council Appeal No. 74 of 194 i. 

(a) Deed _ Construction — Letter — Held on 
construction that letter contained an unconditional 

undertaking to advance money for litigation _ 

“Advance” did not connote repayment — Words 
and phrases — Advance. 

A letter written by A to B was ns follows : “If P 
were to lilc a suit against you in respect of^tho said 
adoption and if either you or the said adopted boy 
f^hould have to spend money in filing answer etc., wo 

aie ready to bear tbe said expenses.If P (the 

adoptive niotber) does not advance moneys for the 
expenses of the case wo shall without fail advance for 
expenses and have case conducted without fail.” 

Held that the letter contained an unconditional 
undertaking on part of A to provide money for expenses 
of the case implying thereby the case in all its stages 


and have it conducted if R did not advance money for 
the same. Tbe word ‘advance* did not connote any 
idea of repayment. [Para 31] 

*(b) Contract Act (1872), Ss. 2(d) and 25(2) — 
Plaintiff advancing money to defendant in pursu. 
ance of undertaking given by his father — Defen¬ 
dant executing promissory nole in favour of 
plaintiff for advances made by him — Advances, 
held, were not made at ‘desire’ of promisor — 
Pronote is without consideration — S. 25(2) held 
not applicable. 

A, the plaintiff’s father by a Utter gave an under¬ 
taking to B, tbe defendant’s natural father, that be 
would supply money for the litigation if the defendant’s 
adoption was challenged. In pursuance of this under- 
tiking A advanced moneys to the defendant from time 
to time for tbe expenses of the litigation and after tbe 
death of A tbe plaintiff also did the same thing. Sub¬ 
sequently tbe defendant on request of tbe ptalntif! 
executed tbe suit promissory note for the total amount 
•advanced for the litigation, and it was stipulated therein 
that if tbe liilgation, was decided egainst the defendant 
in tbe Privy Council the plaintiff would not enforce tbe 
note. The litigation ended in favour of the defendant 
and therefore tbe plaintiff sued the defendant on the 
pronote. The defendant denied his liability and con¬ 
tended that the pronote was void for want of considera¬ 
tion : 

Held that tbe advances of money were not made at 
the ‘desire’ of the defendant within the meaning of 
S. 2(d) and therefore, the pronote was without consi¬ 
deration. [Para 32] 

Held also that S. 25(2) was not applicable to the 
case. To invoke the aid of that provision it must be 
shown that there was a promise by the defendant to 
compensate the plaintiff or his father A, for something 
which had been already done by them voluntarily for 
him. The moneys were not advanced ‘voluntarily’ but 
because of the undertaking given by the plaintiff's 
father and in executing the promissory note the defen¬ 
dant was not promising to compensate the plaintiff for 
something which bad been dono for him voluntarily. 

[Para 33] 

Annotation : {’46-Man) Contract Act S. 2 (d), N. 1, 
S. 25, N, 3. 

Cases referred : — 

1. (’99) 26 l. A. 83 : 22 Mad. 383 : 7 Sar 481 (P. C.). 
Venkatasurya Mahipathi Ramakrishna Rao v. Court 
of Wards. 

2. (’28) 51 Mad. 893 : 15 A. I. R. 1928 Mad. 994 : 116 
I. C. 673 (F. B.). Krishnayya Rao v. Raja of Pittapur. 

3. (’i3) 60 1. A. 336 : 20 A. I. R. 1933 P. C. 202 : 57 
Mad. 1 ; 145 I. C. 216 (P. C.), Krishnayya Rao ▼. 
Raja of riltapur. 

4. (’35) 69 M. L. J. 338 : 22 A. I. R, 1935 P. C. 190 : 
157 I, C. 881 ^(P. C.), Krishnayya Rao v. Raja ol 
Pittapur. 

Sir Herbert Cunliffe and P. V, Subba Bow — 

for Appellant 

C. S, Bewcaslle mid J, Chinna Dnrai — 

for Respondent 

Sir Madhavan Nair — This is an appeal by 
special leave from a judgment and decree dated 
Srd March 1941, of the High Court of Judicature 
at Madras, which in its appellate jurisdiction, 
affirmed a judgment and decree dated 27th April 
1939, of the same High Court in its original 
jurisdiction. 

[2] The appeal arises out of a suit instituted 
by plaintiff 1 to enforce payment of money due 
under a promissory note dated 29th March 1933, 
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executed by the respondent in his favour for 
E3. 1,60,000 which with interest amounted to 
Ks. 1,58,725 at the time of the suit. By this instru¬ 
ment the respondent promised to pay on demand 
a sum of Rs. 1,50,000 with interest at 2 per ceut. 
per annum, "in consideration of the amounts ad¬ 
vanced from time to time for the Gollaprole 
litigation." 

[3] The only question for decision in the appeal 
is whether the promissory note is supported by 
"consideration." The High Court in its original 
jurisdiction as well as on appeal answered the 
question in the negative. The question was consi¬ 
dered by the Court in the light of S. 2 . cl, (d) and 
s. 25 sub-s. ( 2 ), Contract Act, (Act 9 [ix] of 1872.) 

[ 4 ] Section 2, Cl. (d), Contract Act, in so far 
as it is material is as follows ; 

“When at the desire of the promisor the promisee or 
any other person has done or abstained from doing or 
does or abstains from doing, or promises-to do or abstains 
from doing, something, such acc or abstinence or pro¬ 
mise is calied a consideration for the promise.” 

[ 5 ] Section 25, sub-s. (2) is as follows : 

An agreement made without consideration is 
void unless: 

* « • • 

• « « • 

“(2) it is a promise to compensate wholly or in part, 
a peison who has already voluntarily done something 
■for the promisor or something which the promisor was 
legally compellable to do.” 

[G] Before stating the facts of the case, it w'ill 
be advantageous to explain the relationship of 
the parties to the appeal, and also to summarise 
the events which have a bearing on the G 0 II&- 
prole litigation, and the execution of the promis¬ 
sory note. These events date back as far as 1869. 
The following two pedigree tables will serve to 
illustrate the relationship of the parties to the 
appeal. 

Venkatagiri, 

KUMARA YACHENDRA BAHADUR. 


Raja Gopala Krishna Ramakrishna (adopted 

I by Raja of Pittapur.) 

Govinda Krishna (1st plaintifi.) 

Kumara Raja (2nd Plaintiff Sri Krishnayya, adopted 
and present Raja of by Ramayyamma, 

Venkatagiri.) 

PittaDur. 

SURYA RAO. 


I 1 

Gangadbara Rama Rao (late Venkata Rao 

Baja of PUtapur)died in 1890. (died in 1871.) 

Venkayamma (died in 1889.) 

Ramayyamma (died 24th Oct. 1923.) 

Adopted son Ramakrishna Adopted son Sri Kri* 

Rao (died April 1914.) shnayja (Defendant.) 

(A7. B.—-Only portions of the pedigree tables neces¬ 
sary for this appeal are given above.) 


[7] The appellant before the Board is plain¬ 
tiff 2, present Maharajah of ^'’enkatagiri, who 
succeeded to the zamindari on the death of his 
father plaintiff 1 the late Maharajah, and was 
brought on record as his representative, in accor¬ 
dance with an order of the Court dated 3rd 
December 1937. 

[8] The respondent is the defendant, the 
zamindar.of Gollaprole. He is the fourth son of 
Ramakrishna who was the natural brother of 
plaintiff I's father Raja Gopala Krishna, and 
was a member of the Venkatagiri family. He 
had been adopted by the then Raja of Pittapur, 
Gangadbara Rama Rao, who had in 1SG9 trans¬ 
ferred to his only brother Venkata Rao the estate 
koown as Gollaprole which formed part of the 
Pittapur Zamindari. Venkata Rao died childless 
in 1871. He was survived by two widows, Ven¬ 
kayamma, who died in 18S9, and Ramayamma 
who died on 24th October 1923. Ramayamma 
belonged to Vundur ; she and the members of 
her family have been referred to in the case as 
"Vundur people.” 

[9] Gangadbara Rao died in 1890, leaving be¬ 
hind him Ramakrishna, the adopted son, and 
the present Maharajah who was born after the 
adoption of Ramakrishna, and to whom he had 
willed the estate of Pittapur. 

[ 10 ] In 1691, litigation began between Rama- 
krisbna and the Maharajah respecting the Pitta¬ 
pur estate in which Ramakrishna questioned the 
legitimacy of the Maharajah. The Privy Council 
before which the case came ultimately, declared 
that the Maharajah of Pittapur was entitled to 
the estate under the late Raja’s will. The ques¬ 
tion of legitimacy was not determined: 26 I.a. 83.^ 

[11] In 1914, it was proposed that Ramayam- 
ma, the then sole surviving widow of Venkata 
Rao, and w’ho was in possession and enjoyment 
of the Gollaprole estate, as bis widow, should 
adopt the respondent (the fourth son of Rama¬ 
krishna), who was then aged 21 or so. As in a 
previous litigation Ramayamma had failed to 
show that her husband had given her authority 
to make an adoption, she sought the permission of 
her deceased husband's nearest Sapindas to 
adopt the respondent. At the date of the adop¬ 
tion the nearest reversioners of her husband 
were Ramakrishna, and the Maharaja of PitlA- 
pur. 

[12] On 27th January 1914, she wrote to 
Ramakrishna asking him to consent to the 
adoption of the respondent. Before giving his 
consent Ramakrishna consulted the father of 
plaintiff 1 his elder brother, the then Maharajah 
of Venkatagiri. In the letter to Ramayamma 
giving his consent dated 30th January 1914, 
Ramakrishna stated: 

“ ., . I have considered over it and obtained the 
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advice of my tlder brother .... I hereby give you my 
con?cnt to take niy son Krishnajya in adoption." 

[i?] On 20th January 1914, i. e., the day 
]^revious to the above-mentioned letter, Raja 
Gopala Krishna wrote to Ramakrishna a letter 
in which he said : 

" Whether It be at the time of the issue of the notice 
by Vundur Ramuyamnia Garu to tbe Raja of Pittapu- 
riim informing him that she is taking your fourth son 
Sri Sri Krishnayya in adoption, and asking him for his 
conrent, or whether it bo after the adoption, if the 
Raja Garu of Pittapuram were to file a suit against you 
in respect of the said adoption, and if either you or the 
said adopted boy should have to spend money in tiling 
answer, etc. (written statement, etc.), we are ready to 
brar the said expenses. If on taking the advice of two 
valnis we ask you to remain ex parte you haveto do so. 
If Vundur Raniayainma Gam does not advance moneys 
for tbe expenses of the case we shall without fail advance 
for expenses and have case conducted without fail." 

[14] To whQ.t extent tbe undertaking given in 
this letter is binding on the Venkatagiri family 
is the main theme of tbe appellant’s argument 
in the appeal. 

[lo] The klaharajah of Pittapur refused his 
consent to the adoption, but despite his refusal 
the adoption took place on 15th February 1914. 
Two months later, Ramakrishna died. 

[ 10 ] As a result of the adoption the respon¬ 
dent became entitled to the Gollaprole estate. 
On tbe day following the adoption, he conveyed 
half of the estate of Gollaprole to bis adoptive 
mother and gave her also a monthly allowance 
of R3. 500 for her maintenance, Ramayamina 
was heavily indebted at the time. 

[ 17 ] On 25th July 1914, Ramaynmma, one of 
her two brothers and a son of the deceased 
brother executed a mortgage for Rs. 2,50,000 in 
favour of the father of plaintifT 1 for payment of 
debts of the mortgagors. The mortgage included 
Ramayamma’s half share of the Gollaprole 
estate. By a second mortgage dated 25th Sep¬ 
tember 1920, a further sum of Rs. 1,78,596.4-G 
was borrowed by the mortgagors from the same 
mortgagee. 

[18] On 17th August 1915, tbe Maharajah of 
Pittapur instituted in the Court of tbe Subordi¬ 
nate Judge of Oocanada 0 . S. 55 of 1915 against 
Ramayamma and the respondent as defendants, 
disputing tbe validity of the adoption, as it w'as 
made without securing his consent. The suit was 
transferred as 0 . S. Ko. 31 of 1919 to the District 
Court of Rajanumdry. The respondent and his 
adoptive mother pleaded that the Maharajah 
was not the son of tbe late Raja and as such 
was not a Sapinda whose consent was necessary 
for the adoption. They also stated that if bis 
consent was found necessary it was improperly 
refused by him and the consent of Ramakrishna 
alone was sulllcient to validate the adoption. 
Thus began the Gollaprole litigation which as 
will be shown below continued until July 1935 , 


W’hen tbe respondent’s adoption was upheld by 
the Privy Council. It was in the course of this 
litigation that the suit promissory note was exe. 
cuted by the respondent. 

[19] In 1920, the District Judge held that the 
Maharajah of Pittapur was the son of Ganda- 
dhara Rama Rao and that the respondent’s 
adoption was invalid. On appeal to the High 
Court by the defendants, the learned Judges of 
the Bench who beard the appeal agreed that the 
Raja was the son of Gandadhara Rama Rao, 
but differed on the validity of the adoption. As 
a result of this disagreement, there was a Letters 
Patent appeal to the High Court which was 
heard by three learned Judges two of whom held 
the adoption to be invalid w'hile the third held 
that it was Valid. The majority view prevailed, 
and the adoption was held invalid: 51 Mad. 893.^ 
Tbe Letters Patent appeal was decided on 7th 
March 192S. 

[ 20 ] Ramayamma had died in 1923. The 
respondent and Prakasa Rao to whom she had 
left her half share of the Gollaprole estate 
appealed to the Privy Council in 1929-80, against 
tbe decision of the High Court. They also conten¬ 
ded that certain evidence relating to the paren¬ 
tage of the Maharajah was wrongly excluded. 
Tbe Privy Council accepted this contention and 
remanded the case to the High Court for 
further bearing: 60 I. A. 336.^ The case was then 
heard by three learned Judges who agreed that 
the evidence established that tbe Maharajah was 
the legitimate son of Gangadhara Rama Rao. 
The Privy Council accepted this finding, but held 
that tbe adoption of tbe respondent was valid, 
and that the refusal of his consent by the Maha¬ 
rajah was unjustified and could be disregarded: 
G9 M. L. J. 388.^ In consequence, the suit of the 
Maharajah was dismissed with the result that 
at long last the respondent after 20 years of liti¬ 
gation secured his share of the Gollaprole estate. 

[ 21 ] On 23rd July 1916, the father of plaintiff 1 
who had agreed to finance the Gollaprole litiga¬ 
tion died. On 26th January 1916, he noted on tho 
back of a letter dated 20th January 1916, written 
to him by P, V. Krishnaswami Chattey High 
Court vakil asking for funds to defend the adop¬ 
tion suit, a memorandum stating ... “as per 
their written promise Vundur Yarn must bear 
the expenses.” Apparently there seems to have 
been an arrangement with Ramayamma about 
tbe expenses of tbe litigation. In this memoran¬ 
dum he referred to the adoption case , , which 
is tbe result of our folly.” He however went on 
meeting tbe expenses of the litigation until his 
death. 

[22] On 24th April 1918, i. e., about two years 
after his father’s death plaintiff 1 wrote to the 
respondent asking for the letter given to hi^ 
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father Ramakrishna, on 29th January 1914, and 
the respondent sent it to him. There was nothing 
to show that plaintiff 1 was unwilling to meet 
the expenses of the litigation, until 4th May 1928. 
On that date, the Venkatagiri cashier wrote to 
the respondent stating that the estate would only 

pay Rs. 4000 towards the decree (costs) and that 

“ as the Vundur people are also partners in the 
case you and they should confer and pay the balance. 
Their half they should themselves without fail bear. 
All these must be talked over between you alone. .. 

On 16th August 1928, the treasury officer wrote 
another letter which shows that plaintiff I’s 
attitude was what was intimated by the treasury 
officer in his previous letter. 

[23] It will be remembered that an appeal 
had been filed against the decision of the High 
Court before the Privy Council. When the appel- 
lant was pressed to provide the funds for prose¬ 
cuting this appeal the respondent was summoned 
to Madras where he was called upon by the 
appellant to execute the suit promissory note. 
On the same day that the promissory note was 
executed by the respondent plaintiff 1 wrote to 
him the following letter : 

‘T received your promissory note of even date for 
rupees one lakh and fifty thousand (Rs. 1,50,000) only 
which you executed for amounts advanced by me from 
time to time for the expenses of the Gollaprole litiga' 
tion. If the Gollaprole suit is decided against you in 
the Privy Council I shall not enforce your liability 
under the said pro*note.” 

[24] It is not disputed that the expenses for 
the Gollaprole litigation were furnished by the 
appellant, and his predecessors. When demand 
was made for the money mentioned in the note 
after the successful termination of the appeal, 
the respondent denied his liability to pay by 
raising various contentions only one of which 
falls to be decided by the Board, viz.^ that relat¬ 
ing to “consideration.” The respondent alleged 
that the suit note was void for want of consi¬ 
deration, as according to him the moneys were 
advanced to him, not as a loan, but in fulfilment 
of the promise made by appellant*3 grandfather 
to his father Ramakrishna by bis letter dated 29- 
1-1914, already referred to. 

[25] On the above contention the learned 
trial Judge held that though moneys bad been 
advanced to the respondent there was no “con- 
sideration” in law for the promissory note as the 
respondent had not brought himself either under 
6. 2, cl. (d) or under S. 25, sub-s. (2), Contract 
Act. In his view, the advances made by the 
Maharajah and his successors were not made at 
“the desire” of the respondent but were made 
in pursuance of the undertaking given by plain¬ 
tiff 1*8 father to the father of the respondent. 

• [26] On appeal, the learned Judges concurred 
with the above view and expressed their finding 
as follows:— 


“.the learned Judge has held that no request was 

ever made by the respondent himself for money. Here 
the learned Judge undoubtedly meant that the respon¬ 
dent had made no request which was not based on Raja 
Gopala Krishna’s undertaking to finance the litigation 
if called upon and we concur in this finding. 

“No doubt the respondent from time to time called 
upon the appellant to meet the expenses of the litiga¬ 
tion but this would not make him liable for repayment. 
The respondent’s natural father gave his consent to the 
adoption of the respondent by Ramay.amma only be¬ 
cause Raja Gopala Krishna had agreed to finance the 
litigation, if Ramayamma failed to do so. Therefore 
Raja Gopala Krishna was under an obligation to provide 
the necessary money when called upon. In agreement 
with the finding of the learned Trial Judge we hold that 
the advances were not made as the result of the importu¬ 
nity of the respondent, but because of the undertaking 
given by the then head of the Venkatagiri family to 
finance the litigation in case of need and considerations 
of self-interest, namely, the desire to safeguard the 
security given for the advances made to Ramayamma 
and her brothers. Because the necessity for further 
advances may have been impressed on the respective 
heads of the Venkatagiri family by the respondent 
from time to time it does not necessarily mean that the 
advances became loans made by the lenders at “the 
desire” of the respondent within the meaniog. of S. 2 
(d), Contract Act. In making requests for money the 
respondent was demanding what he considered he had 
a right to demand and at no time did he ask for money 
as a matter of grace”. 

[27] Referring to s. 25, sub a. ( 2 ), Contract 
Act, which was relied on by the appellant the 
learned Judges held: 

‘‘that in signing the promissory note in suit the res¬ 
pondent was not promising to compensate plaintifi 1 
for something which bad been done for him volun¬ 
tarily’* 

and thefore the section did not apply to the facts 
of the case. This was the opinion of the trial 
Judge also. 

[23] The main argument before the Board 
elaborately urged by counsel for the appel¬ 
lant was that the learned Judges of the Courts 
in India have misconceived the effect of the 
letter of 29-1-1914, and erred in thinking that it 
created a legal enforceable obligation on the 
writer of the letter and his successors to finance 
gratuitously the respondent in the litigation be¬ 
tween him and the Raja of Pittapur in all its 
stages. It was urged that the promissory note is 
prima facie supported by consideration, that 
the sum mentioned in it consisted of advances 
made from time to time at the request of the 
respondent, and that the undertaking contained 
in the letter of 29.1-1914, which it is said made 
it obligatory on the appellant to advance the 
money, is not supported by consideration and is 
not therefore binding on the appellant. 

[29] As the entire case, as conceded by the 
counsel on both sides, very largely hinged on the 
letter of 29-1-1914, it is necessary that its scope 
and implications should be examined. It appears 
to their Lordships that its significance and 
binding character can be properly understood 
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only if it is examined in relation to the events 
of the GoDaprole litigation which form its back- 
gronncl, and the interest which the Maharaja of 
A'uukatngiri had in that litigation. 

LoO] The great object of the plaintiff in that 
litigation was to have it declared that the adop¬ 
tion of this respondent was invalid. The father 
of plaintiff i was vitally interested in supporting 
its validity. The respondent was given in adop¬ 
tion only after Ramakrishna bad taken his advice 
and secured his support. On 27-1-1014, Kama- 
yainma asked Ramakrishna’s permission to adopt 
the respondent. Ramakrishna feared, as he had 
questioned the legitimacy of the Maharaja (the 
plaintiff in the Gollaprole suit) in a previous 
suit, that the adoption w’ould land him and his 
son in litigation—ns it afterwards really did; he 
naturally solicited the advice of his powerful 
relation, the father of plaintiff 1 , who assured 
him his support by writing to him on 59-1-1914, 
the letter now under discussion. On 30th January 
Ramakrishna w’rote to Ramayamma giving his 
consent and stating in the letter “I have con- 
sideied over it and obtained the advice of my 
elder brother the ]\Iaharaia”. .Soon after, on 
15th February, the adoption took place. It-is clear 
that Ramakrishna would have never consented 
to give his son in adoption bad it not been 
for the promised support of the Maharaja 
of Venkutagiri. If a suit were filed by the 
Maharaja of Pittapur in respect of the adoption 
the Maharaja of Ycnkatngiri was bound to sup¬ 
port the respondent as promised in the letter of 
20-1-1914. Though Ramakrishna was no longer 
legally a member of the Venkatagiri family, he 
was born a member of that family and w’as the 
Maharaja’s brother. The adoption would make 
bis nephew an independent zemindar in bis own 
right as Gollaprole would ultimately become his 
after the adoption. Natural love and affection 
towards bis relations and desire to extend the 
influence of his family must have weighed wuth 
the Maharajah when be advised Ramakrishna to 
give his consent and promised him to support. 
Facts show that other thoughts also must have 
been at work in his mind. As already stated, 
after obtaining for herself half of the Gollaprole 
li^state from the respondent, after his adoption 
Ramayamma and her relations executed on 25- 
7-1914, a mortgage of that estate to plaintiff l 
to secure a loan of Es. 2,50,000. The mortgage 
deed stated ; 

"For clearing the debts due by us to others, we have 
bypotbecated to you the immoveable property scheduled 
hereunder and belonging to us and have borrowed 
from jou Its. 2,50,000 (Rs. two lakhs and fifty thou¬ 
sand in words). As wo owe you tho said amount, wo 
shall pay the same with interest accruing thereon at 
4 per cent, (four rupees) per hundred per annum as per 
instalments hereunder”. 


It is said that the language of the document 
connotes a contemporaneous advance of money 
and not a previous advance, but it is not stated 
that the loan was advanced that day, and as the 
learned Judges of the High Court, who bad also 
the advantage of examining the document, say, 
the language is not inconsistent with an earlier 
advance. Between 25-7-1914, and 28-9-1920, the 
Yenkatagiri family advanced further sums to 
Ramayamma and her relations which were 
secured by another mortgage on the same pro¬ 
perty for Es. 1,78,590-4-6. In the circumstances, 
the opinion of the High Court “that there are 
grounds for the suggestion that in writing the 
letter of 29-1-1914, Raja Gopala Krishna had in 
mind a scheme for securing for himself in res¬ 
pect of moneys advanced or to be advanced to 
Ramayamma and her brothers” cannot be said 
to be far-fetched or unwarranted. It w’as only 
by supporting the adoption questioned in the 
Gollaprole suit that the safety of the security 
for the advances of money made to Ramayamma 
could be secured. Litigation may be risky in its 
results, but it is easy to see that if the adoption 
suit was not defended through all its stages and 
brought to a successful end, there was serious risk 
of loss of money to the Venkatagiri family. 
Apart from these considerations w^hich would 
give the letter its binding character, the letter 
shows on the face of it "consideration” when it 
states that if a suit in respect of the adoption 
were instituted the Maharaja would advance 
expenses and 'have the case conducted without 
fail’ When the suit questioning the adoption 
was filed, the obligation on the part of the Maha¬ 
raja to perform bis part of the promise to have 
the case conducted by advancing money became 
imperative. In this connection the significance of 
the conduct of the Venkatagiri family should not 
be overlooked. It is not disputed that the funds re¬ 
quired for the litigation were all supplied by the ap¬ 
pellant, bis father and grandfather. From the com¬ 
mencement of the litigation in 1916, till 4-5-1928, 
the Venkatagiri Samastbanam seems to have adv¬ 
anced funds without objection, apparently realis¬ 
ing the binding nature of the promise contained in. 

the letter of 29th January" At that date, the posi¬ 
tion was that a few months before, on 7th March, 
the High Court had held in the L. P. appeal that 
the adoption was invalid. The Venkatagiri Samas¬ 
tbanam then began to take up the attitude that 
their liability w’as limited as may be seen from the 
letters of the treasurer; even then, it was not 
directly stated in the letters that the respondent 
was responsible for the expenses. The letter of 
4-5-1928, only stated that 'Vundur people’ should 
pay their half of the expenses. When tho appeal 
W'as lost in the High Court the appellant evi¬ 
dently became disheartened, and wanted to get 
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out of his liability. Even so, no document was 
taken from the respondent till 1933, by which 
time most of the amount if not all that was re¬ 
quired for the litigation must have been advanc¬ 
ed by the appellant. It was stated that advances 
of money were made even after the execution of 
the promissory note, but it was candidly admit¬ 
ted that there w-as no document in the case to 
support the statement. In their Lordships’ 
opinion, the w^hole conduct of the appellant and 
bis predecessors is only consistent with the view 
that they must have felt that there was an obliga¬ 
tion binding on the Yenkatagiri family to finance 
the Golhprole litigation from the beginning to 
its end. Indeed, the conduct of the appellant and 
his predecessors form an illuminating commen¬ 
tary on the binding nature of the letter of 29-1- 
1914. 

[31] Their Lordships do not think that the 
Courts in India have misconstrued the letter of 

29-1-1914. It says in unmistakable terms : 

“If the Eaja of Pittapuram were to file a suit against 
you in respect of the said adoption ... if Yundur 
Eamayamnia Garu does not advance moneys for the 
eicpenses of the case we shall without fail advance for 
expenses and have case conducted without fail.” 

It is not the case of either party that Yundur 
people provided the funds necesssary for the 
litigation. Their Lordships hold that the letter 
contains an unconditional undertaking on the 
part of the Maharaja of Yenkatagiri to provide 
money for expenses of the cas? implying thereby 
the case in all its stages and have it conducted 
if Yundur Ramayya Garu does not advance 
moneys for the same. The word ‘advance’ used 
in the letter does not connote any idea of repay¬ 
ment; if repayment was intended, words signify¬ 
ing it might well have been used by the Maha¬ 
raja who must be presumed to have known fully 
the scope of his undertaking w'hen he wrote the 
letter. 

[32] It was also argued that since the suit 
promissory note states its ‘consideration’ the 
respondent should not in law be allowed to plead 
that it is not supported by consideration. The 
argument appears to be based on a misunder¬ 
standing of the real nature of respondent’s plea. 
When he denies liability under the- note he is 
not to be understood as saying there is no con¬ 
sideration; what he says being that there is con¬ 
sideration but he will show that it is past 
consideration which, not having moved at the 
‘desire’ of the promisor, i. e., himself, does not 
fall within S. 2, cl. (d), Contract Act. He is 
not precluded from doing so by any provision 
or principle of law. As mentioned already, the 
Courts in India have concurrently found that 
the advances of money for the litigation were 
made not as the result of the importunity of 
the respondent but because of the undertaking 


given by the Maharaja of Yenkatagiri to Rama- 
krishna which their Lordsihps have now held to 
he binding on the appellant, and that the res¬ 
pondent made no request W'hich was not based 
on the Maharaja’s undertaking to finance the 
litigation. No doubt the respondent pressed the 
appellant to furnish the necessary funds but in 
doing so he was only asking him to give effect to 
his grandfather’s undertaking contained in the 
letter of 29th January. Their Lordships accept 
these findings. The result is that it cannot be 
held that the advances of money were made at 
the ‘desire’ of the respondent within the mean-' 
ing of s. 2 , cl. (d), Contract Act. 

[33] It also follows from the findings, that 
S. 25, cl. (2), Contract Act cannot be relied upon 
in support of the appellant’s case. To invoke the 
aid of that provision it must be shown that 
there w'as a promise by the respondent to ‘com¬ 
pensate’ the appellant or his father for some¬ 
thing which had been already done by them 
‘voluntarily’ for him. The findings of the Courts 
W'hich their Lordships have accepted show that 
the moneys which had been advanced were not 
advanced to the respondent ‘voluntarily’ but 
because of the undertaking given by the Maha¬ 
raja of Yenkatagiri at the time of the adoption. 
They also show that in executing the promissory 
note the respondent was not promising to com¬ 
pensate the appellant for something which had 
been done for him voluntarily. It follow's that 
the said promissory note is not supported by 
consideration; that being so, the other conten- 
tions raised by the respondent need not be con¬ 
sidered by the Board. 

[34] Before parting with the case, their Lord- 
ships may point out that the trial Court ex¬ 
presses the opinion "so it will be seen that 
plaintiff 2 concedes that Rs. 1,27.503-11.5, ex¬ 
penses of this litigation are secured by mort¬ 
gages from the Yundur family.” These mortgages 
are E35 and B39. This point has not been con¬ 
sidered by the High Court and their Lordships 
do not pronounce any opinion about it except 
saying that .if it be true, the appellant has been 
able to secure by mortgages a considerable por¬ 
tion of the moneys advanced by him for the 
Gollaprole litigation. 

[35] The appeal fails and should be dismissed 
with costs. Their Lordships will humbly advise 
His Majesty accordingly. 

K.s. Appeal dismissed. 

Solicitors for Appellant — Chapman Walkers. 

Solicitors for Respondent— Sy. S. L, Poldk d Co. 
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AUert Meads — Appellant v. The King. 

Privy Council Appeal No. 30 of 1945. 

(a) Government of India Act (1935), S. 270 (1) — 
Proceedings before Court martial under Army Act 
are not criminal proceedings — Army Act (1881). 

In S. 270 (1) tbe phrase “proceedings civil or criini- 
nal” indicates only the civil or criminal proceedings 
capable of being instituted under the ordinary law of 
tlio land and docs not include proceedings under tho 
military law and proceedings before a Court Martial 
under tbe Army Act do not fall under the description. 
Hence, no sanction of the Governor-General is required 
before taking proceedings under the Army Act against 
a person employed as an oflicer of His Majesty's Forces. 
This is true regarding any proceeding under the Army 
Act : 32 A. I. R. 1945 F. C. 21, At firmed. 

[Paras 16 &il9] 

(b) Government of India Act (1935), S. 270 (1)— 
Prosecution for acts of fraudulently misapplying 
money entrusted to the care of accused as public 

servant are not acts done by virtue of office_No 

sanction is required for prosecution. 

A public servant cau only bo said to act or to purport 
to act in the discharge of his ofllcial duty, if his act is 
such as to lie within tbe scope of his official duty. 
The test may well be whether the public servant, if 
challenged, can reasonably claim that, what he does, ho 
does in virtue of his office. Acts of fraudulently mis- 
applying money entrusted to his care as a public 
servant cinuot be described “as acts done by him by 
virtue of the office that he held.” In such a case no 
sanction is required : 35 A. I. R. 1943 P. C. 128, Bcf, 

[Pava 20] 

(c) Privy Council—Practice — New Plea—Point 

abandoned in Lower Court cannot be argued_ 

Civil P. C. (1903), S. 112. 

An appellant before the Privy Council will not be 
allowed to argue matters which he bad elected not to 
argue in the Court below, and on which, in consequence 
that Court bad given no decision. [Para 14] 

Annotation : (’44-Com.) Civil P. C,, S. 112 N. 7. 

Cases referred : 

1. Ueported in (’48) 35 A. I. R. 1048 P. C. 128, Gill 
V. Emperor. 

2. ('.39) 1939 F. C. R. 159 : 2G A. I. R. 1939 F. C. 43 : 
I. L. R. (1940) Lab. 400 : I. L. R. (1939) Kar. 132 : 
181 I. C. 317 (l'\ C.), Ilori Ram Singh v. Emperor. 

Appellant in person. 

Sir Walter Mo^iclclon and John Megan _ for 

Respondent. 

Lord Morton of Henryton.— This is an 

appeal, by tbe leave of the Federal Court of 
India, against the judgment of the Federal Court 
dated 20-11-1944, dismissing the appellant’s appeal 
against the judgment of the High Court of 
Judicature at Lahore dated 24-4-1944, whereby 
tbe said High Court dismissed the appellant's 


A. 1. B, 

petition praying for a writ in the nature of 
Habeas Corpus for his release from imprison¬ 
ment. Tbe appellant bad been sentenced by 
Field General Court-Martial to be cashiered and 
to undergo two years' imprisonment with hard 
labour. 

[2] The appellant was, at the date of his 
conviction by Court-Martial, an officer of His 
Majesty’s Forces, holding the temporary rank of 
Major in the Royal Engineers. He had enlisted 
in the United Kingdom in October, 1939, and 
had subsequently been commissioned and posted 
to India in the Royal Engineers in 1940. At the 
time of the events which gave rise to his trial by 
Court-Martial, the appellant was attached to a 
unit of the Indian Engineers. He remained, 
however, subject to the Army Act. 

[3] The appellant was charged before a Field 
General Court-Martial at Lahore on 1210.1948, 
on four charges, framed under the Army Act, 
The first charge, under s. 17, Army Act, alleged 
that the appellant, on or about 22-4-1943, when 
concerned in the care of public property, namely, 
Rs. 8089-7-0, tbe imprest money of the Company 
commanded by tbe appellant, had fraudulently 
misapplied the same. The third charge, also 
under S. 17, Army Act, alleged similarly that 
the appellant bad fraudulently misapplied regi¬ 
mental property, namely. Rs. 871-12.9, being 
part of tbe regimental funds, of the said Com¬ 
pany. The second and fourth charges were 
framed under s. 40, Army Act, and were alter- 
native charges to the first and third charges, 
respectively, alleging neglect to the prejudice of 
good order and military discipline in that the 
appellant so negligently performed bis duties as 
to suffer tbe said sums of money to be destroyed 
by fire. 

[4] It would appear from the appellant’s 
affidavits hereafter mentioned that there was no 
dispute that on 22-4-1943, the appellant had in 
his possession the two suras of money alleged in 
tho charges, and that subsequently he was unable 
to produce them. His defence, on the facts, 
appears to have been primarily that tbe whole 
of tbe money was destroyed in an accidental 
fire which occurred in a chest of drawers in the 
appellant’s room on the night of 22-23-4-1943, 
owing to the overturning of a candle, while the 
appellant was temporarily absent from the 
room. 

[5] On 17-10-1943, the Court-Martial found the 
appellant guilty on the first and third charges, 
and not guilty on the second and fourth charges, 
and sentenced him to be cashiered and to undergo 
two years’ imprisonment with hard labour. The 
findings and sentence were reserved by the Com¬ 
mander, Lahore District, who had convened 
tbe Court-Martial. They were confirmed on 
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23-11-1943, by the General Officer Commanding-in- 
Chief,Central Coinniand. The appellant was com¬ 
mitted to prison to serve his sentence on 30 - 11 - 1943 , 

[6] On 20 1-1941, the appellant petitioned the 
'High Court of Judicature at Lahore, under S3. 49i 
and 561A, Criminal P. G. (Act 5[v} of 1S98), praying 
that the Superintendent of the Central Jail, 
Lahore, should be directed to produce the appel! 
lant, and the Adjutant General in India should 
be directed to show cause why the appellant 
should not be set at liberty. By his amended 
petition, dated 11-2-1944, supported by two 
affidavits by the appellant, the appellant averred 
■that his trial and conviction by Field General 
Court-Martial was illegal, on grounds which may 
be summarised as follows : 

“(a) The alleged oSenee took place within the Area 
Command of Rawalpindi. The Court-Martial was, impro¬ 
perly, convened by the Commander of the Lahore 
District. 

(6) The appellant should have been tried by a General 
Court-Martial, consisting of five officers, and not by a 
Field General Court-Martial consisting of three officers. 
The reasons given by the Convening Officer for conven¬ 
ing a Field General Court-Martial were not bona 
■fide. 

(c) Under S, 270, Government of India Act, 193-5, the 
previous sanction of the Governor-Gener^was required 
before proceedings could be taken. Such sanction had 
mot been given. 

(d) There was no evidence before the Court-Martial 
on which tbe appellant could have been found guilty. 

(c) The trial was against the provisions of the Army 
Act, Rules of Evidence and Procedure and the convic¬ 
tion was against natural justice. In substance and in law 
^he prisoner did not have a trial at all, 

{/) It had been averred by the Prosecuting Officer 
before the Court-Martial, and so held by the Court-Mar¬ 
tial, that there was no obligation on the prosecution to 
prove where the money went to; and that it was 
entirely for the appellant to substantiate hU innocence.” 

[7] The appellant’s petition came before 
Blacker J., who referred to a Special Bench of 
the High Court the question whether S. 270 , Gov¬ 
ernment of India Act, 1935, (hereafter referred 
to as "the Act")' is applicable to Oourts-Martial 
held under the Army Act in respect of a British 
officer attached to the Indian Army, Sub-sections 
(1) and ( 2 ) of that section are as follows : 

‘‘^70—(1) No proceedings civil or criminal shall be 
instituted against any person in respect of any act done 
or purporting to be done in the execution of hig duty as 
a servant of the Crown in India or Burma before the 
relevant date, except with the consent in tbe case of a 
person who was employed in connection with the affairs 
of the Government of India or the affairs of Burma of 
"the Governor-General in his discretion, and in the case 
of a person employed in connection with tbe affairs of 
a Province, the Governor of that Province in his 
discretion. 

(2) Any civil or criminal proceedings instituted, whe¬ 
ther before or after the coming into operation of this 
part of this Act, against any person in respect of any 
act done or purporting to be done in the execution of 
his duty as a servant of the Crown in India or Burma 
before the relevant date shall be dismissed unless the 
Court is satisfied that tbe acts complained of were not 
•done in good faith, and, where any such proceedings 
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are dismissed, the costs incurred by the defendant shall 
m so far as they are not recoverable from tbe person 
instituting the proceedings, be charged in the case of 
persons employed in connection with the functions of 
Governor-General in Council of the affairs of Burma on 
the revenues of tbe Federation and in the ease of per¬ 
sons employed in connection with the affairs of the 
Province on the revenues of that Province.” 

[8] Sub-section (3) defines "the relevant date" 
and it is not disputed that 22-4.1943, was before 
the relevant date. At the hearing before the 
Special Bench the Advocate General of India, 
who appeared for tbe Crown, conceded that pro-' 
ceeding3 before Courts-Martial were in the nature 
of criminal proceedings, that a Court-AIartial 
could be properly described as a Court, and that 
at the relevant date the appellant was "a servant 
of the Crown employed in connection with the 
affairs of the Government of India.” He con¬ 
tended, however, that Courts-Martial were not 
"criminal proceedings" in the sense in which that 
phrase was used in s. 270 of the Act. The Special 
Bench accepted this contention, taking the view 
that the criminal proceedings referred to in S, 270 
of the Act were proceedings in the ordinary cri¬ 
minal Courts, and not proceedings in special 
Courts which were the creation of military law. 

[9] The appellant 3 petition w'as accordingly 
referred back to Blacker J., with the answer that 
S. 270 of the Act is not applicable to a Court- 
Martial held under tbe Army Act in respect of a 
British Officer attached to the Indian Army. 

[10] The appellant’s petition was then heard 
and determined by Blacker J., and judgment 
was given on 24-4-1944. Tbe learned Judge said 
that the appellant’s objection to his convictions 
could be divided into three groups : (l) Objections 
to tbe jurisdiction of the Court-Martial. (2) Want 
of the consent of the Governor-General under 
S. 270 of the Act. (3) Objections to the conduct 
of the trial, that is to say, contentions that the 
procedure was such as to deny him justice, and 
that there was no evidence on which a convic¬ 
tion could be based. 

[11] As regards the second objection, the 
learned Judge held that he was bound by the 
judgment of the Special Bench referred to above, 
with which he agreed. As regards the third group 
of objections, the learned Judge said : 

With regard to the question of procedure I have 
seen the record of the Court-Martial, and the procedure 
adopted appears to me to be absolutely consistent with 
all principles of natural justice .... On the point whe¬ 
ther there was evidence on which the conviction could 
be based, there was considerable argument before mo 
regarding the powers of the High Court to inquire into 
this question. I have, however, been saved the labour 
of discussing thesd arguments in this judgment^ as the 
matter has also been decided by the Special Bench, 
whose decision that this Court cannot inquire into the 
sufficiency of tbe evidence is not only binding on me, 
but is one with which I most respectfully concur. I have 
moreover perused the evidence on which the convic- 


A. I. R> 


15S Privy Council Albert West Meads v. The King (Lord Morton) 


tinns were based, and I have found not only that there 
was evidence, but that it certainly could not be called 
in-uflicient. I can find no force, therefore, in the objec¬ 
tions in the third group.” 

[ 12 ] The learned Judge also rejected the first 
group of objections, relating to the jurisdiction 
of the Court-Martial, on grounds which need not 
be set out. Accordingly be held that there was 
no substance in any of the objections taken by 
the appellant and that the custody in which he 
was detained was clearly lawful. He, therefore, 
dismissed the petition and discharged the rule. 
He granted a certificate for leave to appeal to 
the Federal Court on the ground that the deci¬ 
sion involved a substantial question as to the in¬ 
terpretation of s. 270 of the Act. 

[13] The appellant appealed to the Federal 
Court of India. In his amended petition of ap. 
p'eal he contended that the High Court’s inter¬ 
pretation of S. 270 of the Act was erroneous. In 
a petition for leave to urge further grounds he 
sought leave to appeal on additional grounds, 
which are substantially the same as those which 
Lad been dealt with in the judgment of Blacker J. 
The appellant argued his case in person before 
the Federal Court. It appears from the judg¬ 
ment of that Court, and it was admitted by the 
appellant in arguing his case before their Lord- 
ships’ Board, that in the Federal Court he only 
argued tbe question as to the true construction 
of S. 270 of the Act, although he was given an 
opportunity to raise any other matter on account 
of which he considered that the pwoceedinga 
against him were invalid or his conviction un¬ 
justified. The Federal Court dismissed the ap. 
peal, but granted leave to appeal to His Majesty 
in Council. 

[14] Before this Board the appellant argued 
fully and clearly tbe question as to the true con¬ 
struction of S. 270 of the Act. He opened his 
argument by saying that he did not rely on the 
other objections to the jurisdiction of the Court- 
Martial which he had argued before Blacker J. 
He did, however, seek to raise, by an "applica¬ 
tion for permission to urge further grounds,” a 
number of matters relating to tbe facts of the 
case and the conduct of the proceedings before 
the Court-Martial. Their Lordships did not think 
it right to allow the appellant to argue matters 
which ho had elected not to argue before tbe 
Federal Court and on which, in consequence, 
that Court had given no decision. It is obvious, 
however, that if this application had been grant- 
ed, the appellant would have been faced with a 
very difficult task, having regard to the observa¬ 
tions of Blacker J., already quoted. 

[15] The result is that the only question now* 
arising for decision is whether S. 270 (l) of the 
Act applies in the present case. If the sub-sec- 


tion does apply, the Court-Martial which con* 
victed the appellant bad no jurisdiction to try 
him, since the consent of the Governor-General 
was not obtained, and his conviction cannot 
stand. If the sub-section does not apply, the pre¬ 
sent appeal must fail. 

[16] The first matter to be considered is whe¬ 
ther proceedings before a Court Martial are- 
"proceedings civil or criminal" in the sense ia 
which these words are used in S. 270 (l). Clearly 
proceedings before a Court-Martial are not "civil 
proceedings,” but it is conceded that they may 
well come within the description of "criminal 
proceedings” in a suitable context. Their Lord- 
ships, however, agree with the view of the 
Federal Court that in S. 270 (l) the phrase "pro¬ 
ceeding civil or criminal” "indicates only the 
civil or criminal proceedings capable of being 
instituted under the ordinary law of the land” 
and does not include proceedings under thej 
military law. Tbe Courts in India gave several 
reasons for this view. It will be sufficient to 
refer to two of them, although the others are o£ 
some weight. 

[ 17 ] Tbe first is based on tbe language of sub- 
s. (2) of S. 2t0. Clearly the phrase "civil or cri¬ 
minal proceedings” in that sub-section must bear 
the same meaning as the like phrase in sub.s,(l), 
and in sub-s. (2) the phrase cannot be construed, 
as extending to Courts-Martial. As the Special 
Bench pointed out, the provision for the dismissal 
of proceedings "unless the Court is satisfied that the- 
acts complained of were not done in good faith” 
if applied to proceedings under the Army Act> 
would render it practically impossible to main¬ 
tain discipline. Further, it could hardly Lava- 
been intended by the legislature that, when ft 
charge befoi'e a Court-Martial was dismissed, thft 
costs should be recovered "from the person in¬ 
stituting the proceedings,” nor would there ap¬ 
pear to be any means of executing any eucb 

order for payment of costs. 

[18] Secondly, the necessity for speedy punish* 
ment is stressed by the preamble to the Army 
Act, but if S. 270 (1) applies to Court Martial 
proceedings, the trial would inevitably be delayed. 
Nor does the difficulty end there, for if S. 270 (1) 
applies to Court-Martial proceedings, it would 
seem that it must equally apply to proceedings- 
before a commanding officer, in which he is em¬ 
powered to award summary punishments. It i3 
inconceivable that the legislature intended such 
proceedings to be delayed until the consent of 
the Governor-General had been obtained. 

[19] The appellant, conscious of the difficul¬ 
ties just mentioned, sought to meet them by con¬ 
tending that the Bub-section did not apply to all 
proceedings under the Army Act, but only to 
proceedings in respect of acts on which charges 
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under the ordinary criminal law could be based. 
In their Lordships’ view it is quite impossible to 
read any such qualification into the sub-section. 
They agree with the view expressed by the learn¬ 
ed Chief Justice in the Federal Court that "there 
is no halfway house. Either all Court-Martial 
proceediugs under the Army Act are criminal 
proceedings within S. 270 (l), or no Court-Martial 
proceedings are. If all Court-Martial proceedings 

under the Army Act are "criminal proceedings”_ 

within s. 270 (l) — "there is no way to escape 
from the fantastic results which would follow 
from such a decision.” 

[20] It is unnecessary to elaborate this matter 
further, as there is another reason why this ap¬ 
peal could not succeed, even if proceedings be¬ 
fore a Court Martial were "criminal proceedings” 
within s. 270 (i). That sub-section only applies 
to proceedings instituted against any person "in 
respect of any act done or purporting to be done 
in the execution of his duty as a servant of the 
Crown in India or Burma” before the relevant 
date. On 17-2 1948, the judgment of this Board 
was delivered in Privy council Appeal No. 57 of 
1947.J In that case the appellant had been 
charged with accepting or conspiring to accept 
bribes, and the following passage from the judg¬ 
ment is relevant in the present case : 

“The Federal Court has not expressed an opinion 
upon the necessity of a sanction under S. 197 of the 
Code, but, as the High Court has expressed the view 
that such a sanction was in ibis case necessary and 
upon this much'vexed question the Beard has beard full 
argument, their Lordships think it right to express 
their own view. 

In the first place their Lordships find it impossible at 
least in relation to an offence of this character to 
distinguish between S. 270 and S. 197. The words in 
S. 270 “in respect of any act done or purporting to be 
done in the execution of his duty as a servant of the 
Crown” appear to them to have precisely the same 
connotation as the words in S. 197 (1) “any offence 
alleged to have been committed by him while acting or 
purporting to act in the discharge of his official duty.” 
It is idle to speculate why a change of language was 
made. But, if a temporal meaning is not given, as in 
their Lordships’ view it clearly should not be given, to 
the words in S. 197 “while acting, etc.,” it is in their 
opinion impossible to differentiate between the two 
sections. In the consideration of S. 197 much assis¬ 
tance is to be derived from the judgment of the Federal 
Court in 1939 F. C. R. 159^ and in particular from the 
careful analysis of previous authorities which is to be 
found in the opinion of Varadachariat J. Their Lord- 
ships, while admitting the cogency of the argument 
that in the circumstances prevailing in India a large 
measure of protection from harassing proceedings may 
be necessary for public officials, cannot accede to the 
view that the relevant words have the scope that has in 
some eases been givon^ to them. A public servant can 
only be said to act or to purport to act in the discharge 
of his official duty, if his act is such as to lie within the 
scope of his official duty. Thus a judge neither acts nor 
purports to act as a judge in receiving a bribe, though 
the judgment which he delivers may be such an act : 
nor does a Government medical officer act or purport to 
act as a public servant in picking the pocket of a 


patient whom he is examining, though the examination 
Itself may bei such an act. The test may well be whe¬ 
ther the public servant, if challenged, can reasonably 
claim that, what he does, he does in virtue of his office. 
Applying such a test to the present ease, it seems clear 
that Gill could not justify the acts in respect of which 
he was charged as acts done by him by virtue of the 
office that he held. Without further examination of the 
authorities their Lordships, finding themselves in 
general agreement with the opinion of the Federal 
Court in the ease cited, think it sufficient to say that in 
their opinion no sanction under S. 197, Criminal P C 
was needed.” 

[ 21 ] In the present case, it is equally clear 
that the appellant "could not justify the acts in 
respect of which he was charged,” i. e., acts of 
fraudulently misapplying money entrusted to his 
care as a public servant, "as acts done by him 
by virtue of the office that he held.” For these 
reasons their Lordships will humbly advise His 
Majesty that this appeal should be dismissed. 

Appeal dismissed. 

Solicitors for Appellant — Solicitors, High Commis¬ 
sioner for India. 

[C.N. 42.] 
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(From Allahabad) 

15th March 1948 

Lord Simonds. Lord Morton of 
Henrtton and Sir Madhavan Nair 

United Provinces—Appellant v. The Lower 
Ganges-Jumna Electricity Distributing Co. 
Ltd. and another — Bespondents. 

Privy Council Appeal No. 30 of 1946. 

Contract Act (1872), S. 63—Agreement for supply 
of electricity between Government and company 
with certain guarantee clause — Winding up pro¬ 
ceedings against company — Undertaking given to 
provisional liquidator by Government not to 
enforce guarantee clause—Subsequent winding up 
order and appointment of provisional liquidator as 
Official Liquidator—Claim by Government against 
Official Liquidator purporting to enforce guarantee 
clause — Claim held^cculd not be sustained, taking 
into consideration conduct and surrounding cir¬ 
cumstances of case. 

An agreement for the supply of electricity in bulk 
was entered into between the Government and the res¬ 
pondent company on 24-7-1929. It recited the grant of 
a distributing licence to the company with a guarantee 
danse that the distributor shall pay for not less than 
the number of units calculated at four unit^ per head 
of tbe population of the towns in which energy is 
supplied, irrespective of the number of units actually 
consumed. The respondent company did not pay in 
full the bills presented by the Government for electricity 
and thereupon the latter applied for winding up of the 
respondent company. On 21-9-1934 a provisional 
liquidator was appointed and he took possession of all 
the assets of the company. Tbe Government gave an 
undertaking that it would waive the guarantee clause 
under the above agreement for so long as the affairs of 
the company were in the hands of the Provisional 
Liquidator. On 19-3-1937 a winding up order was made 
and the Provisional Liquidator was appointed as the 
Official Liquidator. From the time when the provisional 


100 Privy Council United Peovinces v. Electricity Distributing Co. 


liquidator was appointed in 1934 until 17*4*1939 no 
bill was ever presented by the Government other than 
hills f'^r the electricity actually consumed and on 
17.1-1039 the Government claimed certain amounts 
from the Official Liquidator allef;ed to be due in respect 
of the years 193o to 1938 under the “four units 
guarantee clause.” T’pon rc'usal of the Official Liqui* 
dator to pay the bill the Government filed a petition 
for directing the Ofli:-ial Liquidator to pay the bills 
withheld by him: 

yfdrMhat the claim in respect of the period up to 
10.:M9;37 could not be sustained as the Government 
had waived the guarantee clause. [Para 13] 

Held further that from the conduct and surround¬ 
ing circumstances an inference that both the parties 
agreed to the continuance of a supply of electricity on 
the terms which were in force immediately before the 
order for winding up was made, could be drawn. The 
Official Liquidator was, therefore, fully justified in re¬ 
fusing to pay the sums claimed under the "four units 
guarantee clause.” [Paras 14 and 17] 

J. Millnrd 'flicker and B. K. Handoo — Appellant. 

W. \V. K. Page, Phineas Qvass and Oavind Sim- 

mends — for llespondtnts. 

Lord Morton of Henry ton. — This is an 
api'eal from a decree of a Divisional Bench of 
the High Court of Judicature at Allahabad dated 
22 - 8-1941 dismissing a petition presented by the 
appellant, in the course of the winding up of the 
respondent company, that the official liquidator 
might be ordered to pay certain bills delivered 
to him by the appellant and might be further 
directed to entertain and pay all future bills 
which might fall due under the provisions of 
cl. 9 of an agreement for the supply of electricity 
in bulk. The agreement in question was dated 
24 - 7-1929 and was made between the Secretary 
of State for India in Council of the one part and 
Messrs. P. L. Jaitly & Co. therein called the 
"distributor,” of the other part. It recited the 
grant of a distributing licence to the distributor, 
and provided for the bulk supply of electricity 
to the distributor in two districts in the United 
Provinces. Clause 9 of the said agreement pro¬ 
vided as follows : 

‘‘During the first and second years of supply the dis¬ 
tributor shall pay for the number of Board of Trade 
units actually consumed for domestic purposes as shown 
by the meter readings taken as provided in els. (11), 
(14) and (16). If and whenever after the expiry of the 
second year of supply the aggregate of the meter 
readings taken as provided in els. (11), (14) and (1C) 
show an annual domestic consumption of less than four 
units per head of the population ns shown in the 
Schedule hereto annexed of the towns in which energy 
is supplied, the distributor shall pay for not less than 
the number of units calculated at four units per head 
of the population of the towns in which energy is 
supplied, irrespective of the number of units actually 
consumed.” 

[2] Tbo second sentence of cl. 9 was referred 
to in the proceedings in India, and vill bo refer¬ 
red to hereafter, as "the four units guarantee 
clause.” 

[3] Messrs. P. L. Jaitly & Co. floated the 
respondent company, and with the permission of 
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the Government assigned their licence to the 
company while remaining its managing agents. 

The respondent company did not pay in full the 
bills presented by the Government for electricity 
and on 12.4-1934 the Secretary of State for India 
in Council filed a petition for the winding-up of 
the respondent company. On 10-5.1934, Iqbal 
Ahmad J. afterwards C. J. appointed as provi¬ 
sional liquidator Mr. S. P. Das, an electrical 
and mechanical engineer in the irrigation branch 
of the Public ^York^ Department. Mr. Das was 
suggested by the Government Advocate as a 
suitable man for the post. The Judge, however, 
directed that Mr. Das should not enter upon his 
duties until tbo respondent company bad had a 
chance of paying certain sums to the credit of 
the Government. These sums were not paid, 
and on 21 9-1934 the same learned Judge directed 
Mr. Das to take possession of all the assets of 
the company. The Judge stated : 

“The provisional liquidator will exercise all therights 
and discharge all the duties that can ba and are exer¬ 
cised or discharged by the company. In short, he will 
have the right to lake the necessary steps to keep the 
company as a going concern .... and generally to do 
all acts that are necessary for carrying into effect the 
purposes for which the company was incorporated.” 

[4] The appellant and the respondent com¬ 
pany are agreed that when this order was made 
the Government Advocate gave an undertaking 
in regard to the enforcement of the Government’s 
rights under the four units guarantee clause. 
Unfortunately this undertaking was not reduced 
into writing at the time, nor was it incorporated 
in the order. The appellant contends first, that 
the undertaking w^as given only in respect of the 
period during which Mr. Das continued to be 
provisional liquidator, and would cease to have 
any effect if and when a winding-up order was 
made and he or another became officialliquidator: 
secondly, that the Government merely undertook 
to suspend temporarily its rights to claim any 
sum beyond the price of electricity actually con¬ 
sumed and did not waive its rights. Thus, 
according to the appellant, the Government was 
entitled to claim its full rights under the clause, 
in respect of the period aforesaid, at any time 
after Mr. Das ceased to be provisional liquidator. 
The respondent company contends that the 
undertaking was given at least in rtspect of the 
period during which Mr. Das should continue to 
be in charge of the company’s affairs, whether 
as provisional liquidator or as official liquidator, 
and that it was an undertaking to waive all 
payments, other than payments for electricity 
actually consumed, in respect of the period during 
which the undertaking continued in force. It will 
be necessary to return to these contentions 
hereafter, hut in the meantime it is convenient to 
continue the history of the case. 
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[5] Mr. Das remained in charge of the assets 

as provisional liquidator till a winding-up order 

was made on 19.3-1937, when he was appointed 

official liquidator. The order contained the 
W'ords : 

“The official liquidator must promptly pay the dues 
of the Government as they accrue from time to time. 
The learned counsel appearing on behalf of the peti¬ 
tioner has given an undertaking on behalf of iheGovern¬ 
ment that the Government will treat the official 
liquidator as licensee.” 

Mr, Das remained official liquidator until his 
death in July, 1939, Mr. Banerji being joint official 
liquidator with him from March till July, 1939. 
Some time after the death of Mr. Das, Mr. Gupta 
was appointed to act jointly with Mr. Banerji 
but Mr. Gupta retired in May, 1940 and there¬ 
after Mr. Banerji was sole official liquidator. 
Throughout, the official liquidators, on behalf of 
the company, paid for the electricity actually 
consumed. 

[6] From the time when the provisional liqui- 
dator was appointed in 1934 until April, 1939 no bill 
W'as ever presented by the Government other 
than bills for the electricity actually consumed. 
On 17-4-1939 four bills dated that day were sent 
to Mr. Das as official liquidator claiming amounts 
alleged to be due under cl. 9 for the years ending 
August 1935, August 1936, August 1937 and August 
1938, the sums claimed being respectively 
BS. 71,204, R3. 66,189, RS. 63,913 and ES. 59,559. 
According to the terms of the agreement of 1929, 
the appropriate date for the ending of each year 
was 3lst October, since the supply of electricity 
began on 1st November 1930, but it would seem 
likely that the Government ended each year of 
claim as at Slst August because Mr. Das had 
begun his duties as provisional liquidator in 
September. It will be observed that this claim 
draws no distinction between the period during 
which Mr. Das was provisional liquidator and 
the period during which he was official liquida¬ 
tor. On receipt of these bills, Mr. Das wrote a 
letter, dated 26th April 1939 to the Hydro- 
Electric Engineer, Koorkee, the material part 
whereof is in the following terms: 

“With reference to your 4 bills for deficiency in 
domestic guarantee, I have the honour to say that 1 
am advised to inform you that the Government Advo¬ 
cate on behalf of the Government had given an under¬ 
taking to Hon’ble High Court to the effect that 
minimum guarantee under cl. 9 of the Bulk Supply 
Agreement had been waived as communicated per my 
letter No. 1496/1.B. of 16th April 1935, addressed to 
you. 

An early reply is requested.” 

[7] The letter of 16th April 1935 referred to 
therein was, so far as material, as follows : 

“1 have to bring to your notice-that since the month 
of September, 1934 of assumption of my charge of the 
office of the provisional official liquidator of the Lower 
Ganges-Jumna Electricity Distributing Co., Ltd., the 
u estioQ of the claim of domestic consumption* on 


4 units per head of population basis, is to be waived as 
per order (paper torn) Hon’ble High Court and under¬ 
taking of the Government Advocate (paper torn) of the 
Secretary of State of India in Council, I mention this 
(paper torn) there might not be any written communi¬ 
cation to this effect in your office.” 

It does not appear that any answer was sent to 
this letter of 1935. Apparently the Hydro-Elec- 
trie Engineer sent no answer to Mr. Das's letter 
of 26th April 1939, possibly because he passed it 
'on to the Chief Engineer. On 4th July 1939 
Mr. Banerji wrote a letter to the Chief Engineer 
in the following terms: 

“I have the honour to say that the Hydro-Electric 
Engineer, Rootkee, has submitted four bills for the 
deficiency in the domestic guarantee, copies of which 
are enclosed for ready reference. In this connection I 
am advised to inform you that the Government Advo¬ 
cate on behalf of the Government had given an under¬ 
taking to Hon’ble High Court to the effect that mini¬ 
mum guarantee under cl. 9 of the Bulk Supply Agree¬ 
ment had been waived as communicated per my letter 
No. 1496/IB of 16lh April 1935 addressed to the 
Hydro Electric Engineer, Roorkee, copy enclosed for 
ready reference. 

I am also enclosing the correspondence exchanged 
between this office and the Hydro-Electric Engineer in 
this connection who advised to approach you direct for 
the settlement of the above.” 

[8] The reply of the Chief Eugiueer on 20th 
July 1939 was in the following terms : 

“I have the honour to acknowledge the receipt of 
your letter No. 2104/1-3, dated 4th July 1939, together 
with its enclosures, and to say that at the time the 
undertaking was given in the High Court on behalf of 
the Government to the effect that the Government 
would not enforce the guarantee for the minimum 
annual consumption of electrical energy for domestic 
purposes under cl. (9) of the Bulk Supply Agreement 
for so long as the affairs of the Lower Ganges-Jumna 
Electricity Distributing Co., Ltd. were in the hands 
of the Provisional Official Liquidator, it was not expec¬ 
ted that the winding up of ihe Company would take 
such a long time as it has taken, involving the Govern¬ 
ment in a heavy loss. While the Government agreed 
not to enforce the guarantee, they did not surrender 
their right to the guarantee altogether, nor did they 
bind themselves to suspend the guarantee for an indefi¬ 
nite period. In the circumstances, I trust that you will 
find the bills for deficiencies in the guarantee issued by 
the Hydro-Electric Engineer to be in order.” 

[ 9 ] This letter was followed by a refusal of 
the official liquidator to pay the four bills in 
question. On 14th December 1939 the appellant 
delivered amended bills but it is unnecessary to 
refer to the details of the amendments. On isth 
December 1939 the appellant filed the petition 
which forms the subject of the present appeal. 
By the petition the appellant prayed : 

“that the official liquidator may be ordered to pay the 
bills withheld by him and may be further directed to 
entertain and pay all future bills relating to the deficit 
in the guaranteed annual minimum consumption in 
terms of cl. 9 of the Bulk Supply Agreement as they 
fall due.” 

[10] This petition was dismissed in the High 
Court of Judicature at Allahabad by a Divisional 
Court consisting of the Chief Justice, who as 
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Mr. -Tiistice Iqbal Ahmad bad appointed the 
provisional liquidator in 1031 and bad made the 
winding-up order in 1037, and Mr. Justice Allsop. 

[ 11 ] Two questions arise on the present 
appeal. The first relates to the period from 2l3t 
September 1931 until the making of the winding- 
up order on lOth March 1937. It is not disputed 
that the appellant gave an undertaking as to 
this period, and the ejuestion is whether the 
appellant merely undertook to suspend tempora¬ 
rily its rights to claim any sum beyond the price of 
electricity actually consumed during that period 
or whetlier the appellant waived these rights. 
Their Lordships feel no doubt that the latter 
view of the matter is correct. The Government 
Advocate who gave the undertaking in question 
afterwards became Mr. Justice Ismail and when 
that learned Judge was asked to state his recol¬ 
lection of the terms of the undertaking, for the 
assistance of the High Court, bo replied that 

"the undertaking was to the efiect that the Irrigation 
Pranch would waive its claim under cl. 9 of the Bulk 
Supply Agreement during the period the provisional 
official liquidator would be in possession and that there 
was no stipulation as regards time.” 

[12] This reply is set out in para. 10 of the 
reply filed by the ofiicial liquidators. Tho 
Divisional Court naturally accepted this state¬ 
ment and referred, apparently without any ob¬ 
jection being taken, to an office memorandum 
signed on 2Sth September 193G by the Joint 
Secretary to the Government of the United 
Provinces, Public Works Department, Irrigation 
Branch. That memorandum is in the following 
terms : 

"The Governor in Council is pleased to waive the 
guarantee of the minimum consumption of electrical 
energy for domestic purposes fixed under cl. 9 of tho 
agreement, dated 24th July 1920, for Iho bulk supply 
f'f electrical energy by the Public Works Department, 
Irrigation Branch, United Provinces, to Messrs P. L. 
.Tally Si Co., for so long as the affairs of tho Lower 
GangcS'Jnmna Electricity Di^ributing Co., Ltd. are in 
the Iiands of Ibo Provisional Official Liquidator appoin¬ 
ted by the Ilon’ble High Court of Judicature at 
Allaiiabad.” 

[13] It is further to be noted that waiver and 
not suspension is referred to in Mr. Das’s letter 
of iGth April 1935 already quoted. If the phrase 
“is to bo w'aivcd” wore incorrect, their Lord- 
ships w'ould have expected a reply to be sent 
pointing out this fact, but apparently, as has 
already been stated, no reply was sent. In their 
Lordships’ view, the evidence in favour of 
waiver, as contrasted w’ith suspension, is over- 
Avhclming ; and the claim now made in respect 
of the period up to I9th March 1937 cannot be 
sustained. 

[14] Tho second question is, on what terms 
did the appellant continue to supply electricity, 
and tho official liquidator continue to take electri¬ 
city, after 19 3-1937 ? It is not entirely clear who- 
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ther the undertaking given in 1934 was in terms 
limited so as to come to an end when Mr. Das 
ceased to be provisional liquidator, and their 
Lordships are content to assume in favour of the 
appellant, without so deciding, that the under¬ 
taking was so limited. On this assumption their 
Lordships draw the inference from the surround¬ 
ing circumstances that both parties agreed to the 
continuance of a supply of electricity by the 
appellant to the respondent company on the 
terms which were in force immediately before 
the order for winding-up was made. They agree 
with the comment of the High Court that the 
business of the company could only be carried on 
at a considerable loss if the four units guarantee 

clause were enforced, and that 
"it is incredible that the Court would have allowed an 
official liquidator to continue the business of the com¬ 
pany on conditions in which the continuation of the 
business would cause so serious and progressive a loss 
to the creditors of the company.” 

[15] It is important to observe that the claim 
put forward by the appellant’s petition is not 
merely a claim to rank as a creditor in the 
winding-up of the respondent company for the 
sums in question, averaging about Rs. 60,000 per 
annum. The appellant claims to be paid in prio¬ 
rity to other creditors, on the ground that these 
sums were expenses incurred by the official 
liquidator in carrying on the business of the 
company. It can hardly be doubted that if the 
official liquidator had thought the appellant was 
insisting on the enforcement of the four units 
guarantee clause as from the date of the winding* 
up order, he would have disclaimed the agree¬ 
ment of 24-7-1929 under s. 230A, Companies Act. 
Such a disclaimer would presumably result either 
in a sale of the company’s undertaking or in a 
reopening of negotiations with the appellant and 
n continuance of the business, with the leave of 
the Court, on less onerous terms. 

[16] Apart from the matters just mentioned 
in their Lordships* view the conduct of the ap¬ 
pellant was not consistent with its present con¬ 
tention that on the making of the winding-up 
order, the four units guarantee clause became 
immediately enforceable. No bill, other than 
bills for electricity actually consumed, was pre¬ 
sented till 17-4-1939, more than two years after 
the winding-up order, and the wording of the 
Chief Engineer’s letter of 20-7-1939, already 
quoted, in particular the observation : 

“it was not expected that the winding-up of the wm* 
p;\ny would take such a long time as it has taken, 
involving tho Governmont in a heavy loss, 

is inconsistent with the case now’ put forward on 
behalf of the appellant. If the Government was 
entitled to enforce the four units guarantee clause 
as from tho making of the winding-up order, 
the continuanco of the winding-up for a long 
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‘time would not involve the Government in a 
■heavy loss, as it would have the benefit of the 
clause. Finally, their Lordships agree with the 
comment of the High Court: 

“We may point out that Mr. Das remained in charge 
p£ the affairs of the company and that the only change 
in the position was a formal one, namely that he was 
formally an official liquidator instead of a provisional 
liquidator. We do not believe that anybody thought at 
the time when the winding-up order was passed that 
this formal change would in any way affect the posi¬ 
tion of the parties.” 

[17] Their Lordships cannot doubt that the 
responsible officials of the appellant were aware 
that the official liquidator was carrying on the 
business of the respondent company, with the 
sanction of the Court, on the footing that the 
appellant would continue to supply electricity 
on the same terms as those which were in force 
immediately before the winding-up order was 
made. In these circumstances, it is not to be 
supposed that those responsible officials were 
deliberately allowing the Court and the official 
liquidator to proceed upon a false assumption. 
Nor can it be supposed that the existence of the 
four units guarantee clause was entirely over¬ 
looked by those officials; it was a clause of 
importance, which had been the subject of dis- 
cussions between the parties and the subject of 
an arbitration, wherein the award was made 
only a year before the winding-up order. The 
only reasonable explanation of the continuation 
of the company’s business is that the appellant 
gave, and the official liquidator received, a supply 
of electricity on the terms which were in force 
immediately before the order for winding-up 
was made. It does not appear that any limit 
of time was set for this arrangement, and it was 
for the appellant to take the appropriate steps 
to bring it to an end. Instead, the appellant put 
forward the claims which have already been 
stated, and these claims were rightly rejected by 
the official liquidator and the High Court. 

[18] On the view which their Lordships take 
of the matter, it is unnecessary to discuss the fur¬ 
ther question whether the conduct of the officials 
of the appellant was such as to give rise to any 
estoppel. 

[19] For these reasons, which are in substance 
the same as those which led the High Court to 
dismiss the petition, their Lordships will humbly 
advise His Majesty that this appeal should be 
dismissed. The appellant must pay the respon¬ 
dent company’s costs of this appeal. The res¬ 
pondent Lala Man Mohan Das took no part in 
the proceedings before the Board. 

K.s. Appeal dismissed. 

Solicitors for Appellant — Solicitor Commonwealth 

Relations Office. 

Solicitors fop Respondents — T, L. Wilson i Co., 

Hy, S, L. Polak <£ Co. 
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(From Lahore : 83 A.I.E. 1946 Lah. 200) 

14th April 1948 

Lord Normand, Lord MacDermott and 

Sir John Beaumont 

Ahdnl Razaq — Appellant v. AU Bahlish 
and another — Respondents. 

Privy Council Appeal No. 67 of 1946. 

(a) Muhammadan law _ Wakf _ Mutwalli 

one of joint mutwallis 
his office held passed to survivors and not to his 
son appointed by him by will as his successor. 

Where a person > appointed by the wakif as the sole 
executor and mutwalli, by his will appoints his sons as 
joint mutwallis, that is to say as joint holders of a 
single office and not as separate holders of separate 
offices, and there is nothing in the will to suggest that 
the sons were to act independently of each other, in 
the absence of any direction express or implied, given 
by the wakif or other competent authority, or of any 
evidence of custom supporting a usage to the contrary, 
the ordinary rule that an office held jointly will pass 
on the death of one holder to the survivors or survivor 
must prevail and on the death of one of the joint- 
mutwallis, the office of mutwalli survives to the others, 
and does not pass to his son who is appointed as 
mutawalli by the deseased joint mutawalli by his will: 
33 A. I. R. 1946 Lah. 200, Reversed, [Para 11] 

(b) Muhammadan law — Wakf — Mutwalli _ 

Succession — Mutwalli, whether can appoint suc¬ 
cessor, only when he is on his death-bed {Queere.) 

Whether under Muhammadan law, in the 
absence of any express directions given by the wakif, 
a mutwalli is competent to appoint a successor only 
when he is on his death bed, or whether such an 
appointment can be made by an incumbent in good 
health: 41 C. W. N. 624, Ref, [Paras 7, 11] 

Case referred :— 

1 . (’37) 41 C. W. N. 624, Pir Absanullah Shah v. Pit 
Ziauddin Shah. 

C. S. Reiccastle and P. V. Suhba Row _ 

for Appellant. 

Respondents ex parte. 


Sir John Beaumont. — This is an appeal 
from a judgment and decree of the High Court 
of Judicature at Lahore dated 12 th July 1944 
which affirmed a judgment and decree of the 
Commercial Subordinate Judge, First Class, 
Delhi, dated 28 th June 1941. 

[2] Leave to appeal to His Majesty in Council 
was granted by the High Court on the ground 
that substantial questions of law were involved. 
The only question of law which appears to arise 
is whether the father of respondent 2 who was 
mutwalli of a wakf, had power to appoint respon. 
dent 2 as his successor. The respondents have 
not appeared on the appeal but counsel for the 
appellant has placed before the Board the rele¬ 
vant arguments on both sides. 

[3] The facts giving rise to the appeal can be 
stated shortly. In the year 1855 one Sheikh 
Mohammad Taqi made a will by which, so far 
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as relevant, he gave one-third of his property in 
charity and appointed ()utab.ud-Din as his 
executor. In or about the year 1672, (^)atab ud- 
I)in received a sum of Bs. l.CG,C83-3 8 on account 
of the share of the estate of Sheikh Mohammad 
Taqi given in charity, and their Lordships think 
in agreement with the High Court in India that 
(hitab-ud-Din was in possession of this property 
as mutwalli of a wakf. On 17th April 1874 
(,Uitab-iid Din made a will in which he stated 
that he was the manager of an Institution created 
for religious purposes by the said Sheikh Moham¬ 
mad Taqi and he executed his will in favour of 
his three sons, Abdul Ghani, Mohammad Shafi 
and the appellant, Abdul Ea/.aq, with the idea 
that the entire business of the Institution should 
continue and subsist after his death. He then 
admitted that he was in possession of immovea¬ 
ble property worth Bs. 40,0C0 pertaining to the 
said Institution and directed the legatee to apply 
the income for religious purposes. It is not clear 
how the balance of the fund originally received 
by (,)atab-ud.Din in 1874 bad been dealt with, but 
his sons never disputed that they held the fund 
received by them under his will as mutwallis of 
a wakf. Probably their appointment as mut¬ 
wallis can be justified on the ground that Qutab- 
ud-Din was the executor of the wakif, but, in 
any case, their appointment has never been 
challenged. In 1902 Mohammad Shafi, one of 
the sons of (Jutab-ud-Din, died, and thereafter 
Abdul Ghani and the appellant continued to act 
as mutwallis. By two agreements dated respec¬ 
tively 15th September 191l and 27th June 1927 
Abdul Oliani and the appellant divided between 
them work connected with the wakf. Their 
Lordships think that these agreements wore 
designed only to facilitate the administration of 
the wakf, and that such agreements did not pur¬ 
port, and in law were incompetent, to divide the 
wakf into two wakfs. 

[ 4 ] On 2nd March 1924 Abdul Ghani, W'hile in 
sound health, made a will by which, after recit¬ 
ing that under the will of his father he along 
with his brother the appellant was the executor 
and trustee of the properties therein mentioned 
and that he and his said brother held proprietary 
possession of the entire property bequeathed as 
trustees and managed the same and that he 
considered that the charitable institution should 
continue after his death, he appointed his son, 
respondent 2 his executor, successor and repre¬ 
sentative and directed that after bis, the testa¬ 
tor’s, death respondent 2 should be competent to 
manage the property bequeathed along with the 
appellant jointly or severally as the testator 
was then doing, and he directed that respondent 2 
should utilize the entire income from the afore- 
said property for charitable purposes. 
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[ 5 ] Abdul Ghani died on loth April 1939. Oo 
24th October 1939 respondent 2 mortgaged part 
of the property comprised in the said wakf to 
respondent 1 to secure a sum of Bs. 10,000 and 
it was recited in the mortgage that the father of 
respondent 2 was the owner as trustee of the pro¬ 
perty, that he, respondent 2 was the executor, sue. 
cessor and representative under bis father’s will, 
and that the purpose for which the mortgage was- 
executed was to meet the cost of repairs, construc¬ 
tion and improvement of the trust property. On 
the same day respondent 2 executed a lease in- 
favour of respondent 1 in respect of the property 
comprised in the mortgage. 

[O] This suit was filed on 19th April 1940 by 
the appellant as plaintiff against the respondents 
as defendants. The relief claimed was a declara- 
tion that the properties referred to in the mort¬ 
gage and lease of 24th October 1939 were wakf 
properties and that respondent 2 was not com- 
peteut to execute the said documents in favour 
of respondent 1 or to create a mortgage on tho 
wakf properties ; that the said documents be 
cancelled and that the appellant be given a de¬ 
cree for possession of such properties. 

[ 7 ] Both the Courts in India held that the 
said mortgage and lease granted by respondent 
to respondent 1 were not made for necessity and 
this finding has not been challenged. The mort¬ 
gage and lease, therefore, must be declared in¬ 
valid. The Courts in India held that respondent 2 
had been validly appointed mutwalli of the wakf 
by the will of his father and accordingly refused 
to make an order for delivery up of the property 
comprised in the said mortgage and lease to the 
appellant. The judgment of the High Court 
was delivered by Din Mohammad J., Sir Trevor 
blarries C. J., concurring. The main ques¬ 
tion discussed in the judgment was whelherJ 
under Mohammadan law' and in the absence of 
any express directions given by the wakif, 
mutwalli is competent to appoint a successon 
only when he is on his death bed, or wbethen 
such an appointment can be made by an inouin-j 
bent in good heallb. The High Court took tho, 
view that such an appointment can be made by 
a mutw’alli in good health, and that the appoint¬ 
ment of respondent 2 contained in the will of 

Abdul Ghani was valid. 

[8] It is certainly not easy to see any rational 
basis for a rule which requires that an appoint¬ 
ment to take effect on death shall be made only 
by one in mortal sickness, when the appointors 
judgment may well be impaired. Moreover death 
may come without warning, or the expectation 
of death may not be realised. In the former 
case no appointment will be made, and in the 
latter any appointment will be ipeffective. In 
41 c, w. N. 624^ the rule that such an appoint- 


1948 Neelangouda 

ment can only be made by a mutwalli on his 
death bed was criticised by the Board, but it 
was unnecessary to express an opinion upon the 
validity of the rule. 

[9] Their Lordships have, however, been re- 
ferred to a considerable body of authority in 
support of the rule. In Mulla’a Mahomedan Law, 

Edn. 12, p, 181, the rule is stated in these terms : 

“If the founder and his executor are both dead, and 
there is no provision in the wakfnama for succession to 
the office, the mutwalli for the time being may appoint 
a successor on his death bed. He cannot, however, do 
so while he is in health, as distinguished from death 
sickness.” 

The rule is accepted in Edn. 3 of Tyabji’s 
Muhammadan Law, pp. 617 and 622 where refe¬ 
rence is made to an opinion of the officers of 
the Sader Diwani Adallat (1798 Cal. 17) which 
conhrms the rule. Baillie, Edn. 2, I’art l, p GOi, 
says : 

"A Euperintendent may at death commit his office to 
another, in the same way as an executor may commit 
his to another .... A superintendent while alive and 
in good health cannot lawfully appoint another to act 
for him, unless the appointment of himself were in the 
nature of a general trust.” 

The .last sentence seems to refer to the ap. 
pointment of a substitute for a mutwalli in his 
lifetime. 

ClO] There are also a considerable number of 
Indian cases mentioned in the judgment of the 
High Court in which the rule that a successor can 
only be appointed by a mutwalli when on his death 
bed was upheld either expressly or inferentially, 

[11] However, whatever the correct answer 
to this interesting question may be, their Lord¬ 
ships are of opinion that the problem does not 
arise in the present case. Qutab-ud-Din was ap. 
pointed'by the wakif as sole executor and mut¬ 
walli, and on the construction of the will of 
Qutab-ud-Din their Lordships think that his 
three sons were appointed as joint mutwallis, 
that is to say as joint holders of a single office, 
and not as separate holders of separate offices. 
There is nothing in the will to suggest that the 
three sons were to act independently of each 
other, and it is to be noted that on the death of 
Mohammad Shafi the office was treated as sur¬ 
viving to his two brothers. Their Lordships think 
that in the absence of any direction express or 
implied given by the wakif or other competent 
authority, or of any evidence of custom support¬ 
ing a usage to the contrary, the ordinary rule 
that an office held jointly will pass on the.death 
of one holder to the survivors or survivor must 
prevail. On the death of Abdul Ghani their 
Lordships think that the office of mutwalli sur¬ 
vived to the appellant, that Abdul Ghani bad no 
power to appoint respondent 2 as a mutwalli, 
and that tbe^decision of the Courts in India cannot 
Ibe upheld. 
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[ 12 ] For these reasons their Lordships will 
humbly advise His Majesty that this appeal be 
allowed, that there be a declaration that the 
mortgage and lease of 24th October 1939 were in¬ 
valid, that the properties mentioned in sch. A 
to the plaint are wakf properties ; and that res¬ 
pondent 2 was not validly appointed mutwalli 
of the w'akf; and that there be a decree for pos¬ 
session of the sai^ properties in favour of the 
appellant. The respondents must pay the costs 
of the bearing and appeal in India and the costs 
of this appeal, 

R-G.D. Appeal alloivcch 

Solicitors for Appellant _ Hy, S. L. Polalc d- Co. 
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(From Bombay) 

20th April 1948 

Lords Simonds, Normand and Mac- 
Dermott, Sir Madhavan Nair and 
Sir John Beaumont 

Neelayiijouda, adoptive father^ Liviban- 
gotida Paiil — Appellant v. Ujjancfouda,. 
adoptive father, Shankargonda Paiil and 
others — Respondents. 

Privy Council Appeal No. 17 of 1946. 

*(a) Hindu Law —Adoption— Family consisting 
of two widows A and B of two deceased brothers— 
A had succeeded to family property after death of 
last surviving ^coparcener, her son — Subsequent 
adoption of C by A — B subsequently adopting D — 
Suit by D to recover half share in family properties 
in hands of C was maintainable. 

A Mitaksbara Hindu family consisted of two widows 
A and B of two deceased brothers. A had succeeded to 
the estate of the last surviving coparcener, her son, 
Subsequently A adopted C who came in possession of 
the family properties. Twenty-eight years after C’s 
adoption, the olher widow B adopted a ^n D to her 
husband. D thereupon brought a suit to recover a half 
share in the property in the bands of C alleging that he 
had become entitled to it by virtue of his valid adoption: 

Held that the case fell within the principles of the 
decision of the Privy Council in 30 'A. X. R. 1943 
P. C. 196 and therefore, the plaintiff D was entitled to 
claim a half share in the properties. [Para 15] 

(b) Deed — Construction— Maintenance deed— 
On construction deed held did not lake away 
widow’s right to adopt. 

A maintenance deed executed in favour of a widow 
provided as follows : “You are the wife of the younger 
brother of my adoptive father. You have no issue. Your 
husband died before my father died. Up till now, we 
have been living together in a joint family. As you do 
not agree now to live in union, the immoveable pro¬ 
perties of my ownership and in my minagement 
situate at the village of H are given to you for your 
maintenance during your life-time.” The deed further 
provided that the properties were not given to the 
widow absolutely but they were to revert to the family 
after her death and she was not entitled to alienate 
them in any manner: 

Held that there was no reference in the document 
to the widow’s right to make an adoption or abandon- 
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raent by Lcr of 'uch right. From the expression ‘as you 
'n not fierce now to live in union’ it could not be 
ferred by implication that she had left the family 
. vint: up all her rights, including the right to adopt, 
for the properties stated expresOy as given to her for 
hf'V Hiaintenance. Hence the deed did not take away 
the wid.'w’s right to make an adoption subsequently. 

[Para 18] 

Cnsrs re I erred — 

]. CiJT) I. L. R. (1937) Bom. 50.S : 24 A. I. R. 1937 
Bom. 279 : J70 I. C. 393 (F. 13.), Babu Sakbaram v. 
Lahoo Sinibhaji. 

2. ( 30) 41 Bom. L. R. 1277 : 27 A. I. R. 1940 Bom. 
9") : 1><7 I. C. 3C0, Pudrappa v. Mallappa. 

3. (’43) 70 I. A. 232 : 30 A. 1. R. 1943 P. C. 196 : 
I. L K. (1044) Kar. P. C. 28 : I. L. R. (1944) Bom. 
116 : 210 1. C. 369 (P. C.), Anant Bbikappa v. Shan¬ 
kar Ramchandra. 

4. (’33) CO I. A. 242 : 20 A. I. R. 1933 P. C. ioo : 12 
Pat. C42 : 143 I. C. 441 (P. C,), Amareodra Man 
Siiigb V. Sanatan Singh. 

K. Jl. Dengari—ior Appellant. 

S. I:. Khambaita and U. J. I'ynrigar 

—for Respondents. 

Sir Madhavan Nair.—This is an appeal by 
the plaintitY from a judgment and decree of the 
High Court of Judicature at Bombay dated 
12-11-1942, affirming a judgment and decree of 
the Subordinate Judge at Dharwar dated 2G-G- 
1940. 

[2] The apBcal arises out of a suit brought 
by the appellant for a declaration iyiter alia 
that he is the validly adopted son of one 
Limbangouda deceased, and has thereby acquir. 


A. I. R, 

ed the right to recover possession of one half 
share in the suit properties which are in the 
possession of defendant-respondent 1. Tha factum 
of adoption though raised in the issues was aban¬ 
doned at an early stage, and does not arise for 
decision. 

[3] Only two questions remain for decision 
before the Board, these being: 

(1) Has the appellant by virtue of his adoption 
acquired the right to recover possession of one 
half share in the suit properties? 

(2) Had defendant-respondent 2, the adoptive 
mother of the appellant, lost her right to adopt 
to her husband in view of the maintenance deed 
executed in her favour by defendant-respon¬ 
dent 1? 

[4] Question No. i was answered by the 
learned Judges of the Courts in India against the 
appellant on the strength of the Full Bench 
decision of the Bombay High Court in I. L. R. 
(1937) Bom. 608,^ and of another decision in 41 
Bom. L. R. 1277^ which followed it. The decision 
of the Full Bench has since been overruled by 
the Privy Council in 70 l. A. 232.^ 

[5] Question 2 was answered in favour of 
the appellant by the trial Court, hut was not 
considered by the High Court. 

[G] The facts of the case may be stated 
briefly. The relationship of the parties to the 
suit appears from the following pedigree: 


BASANAGOUDA 


Sliankargniida (cl. 29-7-190G) Limbangouda (d. 1903) Clmnnagonda (d. 1903) Rudragouda (d. 1902) 

= Noelawa =Savrtnlrewa =Siddawn (d. 1916) =Ningawa (d. 1914) 

I (Defendant-Respondent 2) 

Shivabasangouda (d. 4-12-1906) | 

I Kcelangouda (Plaintiff-Appellant) • 

Ujjangouda (Defendant- (adopted on 30-1-193C) 

Respondent 1) (adopted 1903) 

Rudragouda (Defendant-Respondent 4) 


[7] Shankargouda, Limbangouda, Chauna- 
gouda and Rudragouda who were four brothers 
formed members of an undivided Hindu family 
governed by the Mitaksbara School of Hindu 
law. Of these, Rudragouda died in 1902, and 
Channagouda died in 1003, leaving behind them 
their widows who died issueless in 1014 and 191G 
respectively. Limbangouda died in 1903, leaving 
behind him bis widow Savantrewa (defendant- 
respondent 2 ). Sbankargouda died on 20.7-1906, 
leaving behind him his infant son, Shivahasan- 
gouda and his widow Neelawa. Sbivahasan- 
gouda died on 4-12-1906, leaving behind him his 
mother, Neelawa, who succeeded to the inherit¬ 
ance, and she, in 1903, adopted Ujjangouda 
(defendant-respondent l), who is in possession of 
the suit properties. Rudragouda (defendant-res- 
ponclent 4), is his minor son. C. H. Patil (defen¬ 
dant-respondent 3) .is the father-in-law of Ujjau- 


gouda, and is added as a party as the alienee of 
the suit property shewn in schedule "o." 

[8] In February 1908, defendant-respondent 1 
executed in favour of the appellant’s adoptive 
mother (defendant-respondent 2) a maintenance 
deed, Ex. 145. 

[9] On 30-1-193G, the widow of Limbangouda 
(Savantrewa) adopted the appellant to her 
deceased husband. As stated before, the factum 
of this adoption is not now in question. 

[10] Defendant-respondent l pleaded that the 
adoption would not confer any right to the ap¬ 
pellant to the estate in his possession, and that 
the right of defendant-respondent 2 to adopt, 
was extinguished in view of the maintenance 
deed. 

[11] On behalf of the appellant, it is contend¬ 
ed that since the Full ^noh decision of the 
Bombay High Court on which the decision in 


1948 


Neelangouda V. Ujjangouda (Si?^ Madhavan Nair) Privy Council 167 


this case was based has been reversed by the 
Privy Council, be is entitled to succeed in this 
appeal. Whether this is so, or not is the first 
question for the Board to decide. 

[12] It will appear from the facts stated 
above, that at the time of the adoption of 
Ujjangouda (defendant-respondent l) there were 
only two living members of the family, these 
being the two widows of the two deceased 
coparceners, viz.: Neelawa, adoptive mother of 
defendantrespondent 1 and the appellant’s adop¬ 
tive mother, Savantrewa. Neelawa had succeeded 
to the estate of the last surviving coparcener, 
her son. It was after the property thus became 
vested in Neelawa, that the appellant was 
adopted by his adoptive mother, Savantrewa. 
The question of an adoption by a widow after 
the death of the last surviving coparcener came 
up for decision before a Full Bench of three 
learned Judges in the Bombay High Court in 
I. L. R, (1937) Bom. 508.^ In that decision it was 
held by a majority of the learned Judges that 
the adoption in such cases was valid for spiritual 
purposes only, and could not affect the property 
vested in the next reversioner. In that case, the 
estate of the last surviving coparcener had upon 
the remarriage of his widow passed to his sister, 
and the contest was between a purchaser from 
the latter, and a son adopted by a widow of 
another deceased coparcener before the widow 
of the last surviving coparcener had remarried. 
One of the propositions laid down in that case 
w’as that: 

“Where the adoption takes place after the termina¬ 
tion of the coparcenary by the death, actually or 
fictionally, of the last survivinig coparcener, the adop¬ 
tion by a widow of a pre-deceased coparcener has not 
the effect of reviving the coparcenary, and does not 
divest property from the heir of the last surviving 
coparcener (other than the widow) or those claiming 
through him or her.” 

[13] Commenting on this, Sir George Rankin 
delivering the judgment of the Board in 70 I. A. 
232^ observed as follows: 

“If, then, the appellant’s adoption was valid, can it 
be held that it does not take effect on the property 
which had belonged to the joint family because there 
was no copacenary in existence at the date of the adop¬ 
tion? On this point their Lordships, differing from the 
majority decision in I. L. R. (1937) Bom. 508^ hold 
that the adoption being valid cannot be refuged effect. 
That the property had vested in the meantime in the 
heir of Kesha v is not of itself a reason, on the principles 
laid down in 60 I, A. 242'* why it should not divest 
and pass to the appellant.” 

[14] For the purpose of the present appeal it 
is not necessary to refer further to the detailed 
reasons given in the judgment of the Board. 

[16] In their Lordships’ view the present case 
falls within the principles of the decision by the 
Board in 70 i. A. 232.^ The learned counsel for 
the respondents after some argument expressed 


his inability — in their Lordships’ opinion 
rightly—to distinguish the decision of the Board 
on the facts from the present case. Their Lord¬ 
ships therefore hold, differing from the Courts 
below, that the appellant is entitled to claim a 
half share in the suit properties. 

[16] The next question is whether the appel¬ 
lant’s adoptive mother has lost her right to 
adopt in view of the maintenance deed executed 
by defendant-respondent 1, in her favour. The 
deed is styled Potgi-patra (Maintenance Deed). 
It is Ex. 145 in the suit. It runs as follows : 

“On . , . lOtb day of February 1908 A. D. mainten¬ 
ance deed is passed in favour of Sawautrewa, widow 
of Nlmbaugouda Patll, by Ujjangouda ... as follows:— 
“You are the wife of the younger brother of my 
adoptive father, Shankargonda. You have no issue. 
Your husband Nimbangouda died before my father, 
Shankargouda died. Up till now, we have been living 
together in a joint family. As you do not agree now to 
live in union, the immoveable properties of my owner¬ 
ship and in my management situate at the village of 
Haveri, . . . are given to you for your mainteuance 
during your lifetime.” 

0 0 0 0 

1 have given properties as above for your mainten- 
auce during your lifetime and have this day banded 
over possession thereof to you. Y’ou should live in the 
said house and maintain yourself from the income 
derived from the said lands. As these (lands) have been 
given to you only for your maintenance during your 
lifetime, you are not entitled to alienate the said pro¬ 
perties in any manner whatever, nor am I entitled to 
do so. After your death, I alone shall be the absolute 
owner thereof. I myself shall pay the Government 
assessment of the said lands and the municipal taxes of 
the house. Deed of maintenance is duly given in writing 
as above of my free will. ...” 

[17] The deed is called a maintenance deed, 
pure and simple. There is nothing in it to show 
that it is anything more than a mere arrange¬ 
ment by which provision has been made for the 
maintenance of the appellant’s mother by Ujjan¬ 
gouda, the head of the family. The appellant’s 
mother as a widow of the undivided Hindu 
family is entitled to be maintained from the 
family properties. The deed says that as she 
does not agree “to live in union” with the other 
members of the family, the properties mentioned 
in it are allotted to her for her maintenance 
during her lifetime. The properties are not given 
to her absolutely, she is not entitled to alienate 
them in any manner; after her death they will 
revert to the family. 

[18] Their Lordships are unable to find in the 
document any reference to the appellant’s 
mother’s right to make an adoption, or abandon¬ 
ment by her of such a right. It was stated by 
the learned junior counsel for the respondents 
that the expression "as you do not agree now to 
live in union” impliedly shows that she has left 
the family, giving up all her right, including the 
right to adopt, for the properties stated expressly 
as given to her for her maintenance. Their Lord- 
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ships are unable to draw this inference from the 
deed. It is not stated that the translation of the 
document is incorrect If there was any implied 
reference to abandonment by the appellant’s 
mother of her right to adopt indicated in the 
Kannada language in which the document is 
written, the learned Subordinate Judge who 
knew the language, would certainly have referred 
to it. The question whether it is open to the 
appellant’s mother to give up by a.greement her 
right to adopt, does not arise for decision in this 
case, as the document in question does not refer 
to abandonment of any such right. Agreeing 
w'ith the Subordinate Judge, their Lordships hold 
the the appellant’s adoptive mother’s right to 
adopt was not extinguished by Ex. 145. 

tl9] For the above reasons, the decrees of the 
Courts in India should be set aside and the ap. 
peal should be allowed with costs throughout, 
which should be paid by respondents 1, 3 and 4. 
Their Lordships w'ill humbly advise His Majesty 
accordingly. 

K. S. Appeal allowed. 

^lolicitors for Appellant — Cassaveiti Coustas d Co. 

Solicitors for Respondents— T.L, H'ilson d Co. 
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(From Lahore ; 34 A. I. R. 1947 Lah. 117) 

7th April 1948 

Lord Normand, Lord MacDermott 
AND Sir Joun Beaumont 

Beli Ram Brothers and others — Appel¬ 
lants V, Chandri Mohammad A f zdl and others 
— Respondents, 

I’fivy Council Appeal No. 8 of 1947. 

(a) Civil P. C. (1908), S. 11 — Parties claiming 
under parties in previous suit — Transferee from 
party prior to previous suit is not person claiming 
under party. 

A decree obtained in a suit is not binding upon 
transferees from one of the parties to the suit, when 
the transfers were effected before the suit. Such a person 
does not claim under a party to a suit who represents 
his Interest but uoder a person who subsequently bo* 
comes a party who at the time of the suit doe.s not 
represent him. A decree in such a suit cannot operate 
us res judicata against such transferee. [Para 15] 
Annotation : (’41-Com.) Civil P. C., S. 11 N. 54, 

(b) Civil P. C. (1908), S. 11 — Fraud — Decree 
obtained by fraud and collusion does not operate 
as res judicata. 

^Mlere it was established that the previous suit was 
not brouglit by the guardian of the minors bona fido 
but was brought in collusion with the defendants and 
the suit was a fictitious suit, a decree obtained tlierein 
is Olio obtained by fraud and collusion within tho 
meaning of S. I f, Evidence Act, and does not operate 
as res judicata. [Paras 15, 18] 

Annotation : (’44-Com.) Civil P. C., S. 11 N. 9S. 

(c) Wakf—Dedication — Intention to dedicate is 
essential for validity—Intention established—Waki 


cannot be revoked — Deprivation of daughter of 
her share is not an illegal object of wakf — Change 
in mutation register is not necessary under Hanaii 
Law. 

The validity of a wakf involves that there was an 
intention to dedicate on the part of the wakif. Where 
there is evidence that the wakfnama has been retained 
by the wakif and never acted upon, and that the pro* 
perty comprised therein has been dealt with by the 
wakif as his own, such evidence may lead loan infer¬ 
ence that no dedication to wakf was ever intended, and 
that the deed was designed merely to provide a shield 
against possible claims which the wakif anticipated 
might be made against him : 17 A. I. R. 1930 P. C. 
205, Rcl. on. 

But once, there is an effective dedication in wakf it 
cannot be revoked; and breaches of trust on the part of 
a trustee however numerous, and extending o\er how¬ 
ever long a period, cannot put an end to the trust, 

A person entered into a registered deed deliberately 
as part of his scheme for the disposal of his estate 
under a will and a wakfnama. The deed contained a 
statement that the wakif bad divested himself of the 
possession of the property made wakf and taken over 
the management thereof in the capacity of a mutwalli. 

Held on review of all the circumstances of the case 
that there was no ground to disregard this declaration 
and that there was an intention on the part of the 
person to create a wakf. The wakf became effective 
and could not bo revoked subsequently on the ground 
that his object in e.xecuting the deed was to deprive his 
daughter of the share in bis estate which she would 
otherwise have taken as his heir. Such an object was 
not illegal and remained operative till her death, after 
which the alleged deed of revocation was executed. The 
fact that the wakif did not effect change in the muta¬ 
tion register after the execution of the deed was 
immaterial for tho validity of tho wakf, for under 
Hanafi law in such a case mutation is not required. 

[Para 19] 

(d) Mussalman Wakf Validating Act (6 [VI] of 
1913), S. 3—Preamble in deed including heirs of de¬ 
scendants and thus introducing posisible collaterals 
asobjectsof gift—Operative portion, however, limit¬ 
ing beneficiaries to descendants—Held on construc¬ 
tion that wakf was valid under Act — Deed — 
Construction. 

The operative part of a deed cannot be controlled by 
recitals in the Preamble if the operative words are clear. 

Tho preamble of a wakf deed stated the intention of 
the wakif that the income of the property may provide 
for his own maintenance, the upbringing, education, 
both religious and secular, and instruction of bis de¬ 
scendants and their descendants from generation to 
generation and tin ir heirs, for charity and for the 
help of orphans, the poor and widows. Clause 8, which 
was the operative clause, after stating shares in the gift 
to sons and daughter contained the words “and in the 
same way and order would shares be distributed in 
accordance with the Mohammedan Law, from genem- 
tiOD to generation.’* Clause 15 provided that if the line 
of the wakif and his relatives, male and female descen¬ 
dants, becomes extinct then the income of the wakf 
property should bo applied by the membersof the Anju- 
mans therein mentioned for the charitable purposes 
specified, which were wider than those mention^ in the 
preamble. It was contended that in the preamble the 
inclusion of heirs of descendants introduced possible 
collaterals and wont beyond the objects permitted by the 
Act. Similarly it was contended that the effect of Cl, 15 
was, by implication to include kindred and their des¬ 
cendants as objects of the wakf and that such persons* 
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did not come within the class of beneficiaries allowed 
by the Act: 

Seldy that Cl, 8 controlled the recitals in the pre¬ 
amble and the direction that the property was to go 
from generation to generation limited the class ot bene¬ 
ficiaries to descendents and excluded any heirs who 
might be collaterals; 

Seld further that Cl. 15 did not contain a gift 
of any kind, and was no ground for implying one, 
particularly one which might offend against the Act 
under which the deed was expressed to be made. The 
clause bad to be linked up with Cl. 2 which dealt only 
with the appointment of Mutwallis. It was intended 
merely to give directions to take effect when the 
Anjumans got control. It did not contain a gift to 
charity. It merely directed the charitable purposes to 
which the property was to be applied when the Anju- 
mans got control, [Para 21] 

(e) Limitation Act (1908), S. 10—Time never runs 
in favour of trustee. 


Time never runs in favour of a trustee so as to enable 
him to claim the trust property for himself. 

Where a valid wakf is created, the wakif cannot sub¬ 
sequently revoke the wakf and deal with the property 
as its owner. Where he does so, he commits breach of 
trust and does not set up title adverse to the trust. 

[Para 23] 

Annotation : —{’42 Com.) Lim. Act, S. 10. N. 25. 
Case referred: — 

1. ('31) 35 C. W. N. 324 : 17 A. I. R. 1930 P. C. 255 ; 
128 I.C. 647 (P.C.), Mohammad Ali Mohammad Khan 
V. Mt. Bismillah Begam. 


Sir Hebert Cunliffe and P. V. Subba Rao 

— for Appellants. 

Sir Thomas Strangman and A. G. P, Pullan 

— for Respondents. 

Sir John Beaumont. — This is an appeal 
from a judgment and decree of the High Court 
of Judicature at Lahore dated 29-1-1945, -which 
reversed a judgment and decree of the Court of 
the Senior Subordinate Judge, Lahore, dated 
31-1 1942. 

[ 2 ] The question in the appeal relates to the 
validity of a deed of wakf or wakfnama, executed 
on 29-10 1917, by Ghulam Rasul, The respon¬ 
dents 1-4, the plaintiffs in the suit out of which 
this appeal arises, are descendants of the wakif 
and claim a declaration that the wakf is valid and 
that alienations of the wakf property made by the 
wakif, and after his death by his sons, are null 
and void. The appellants, defendants in the suit, 
claim under such alienations or some of them. 

[3] The questions which arise for decision are: 

1. Whether the present suit is barred by res judicata 
under S. 11, Civil P. C,? 

2. If not, whether the deed of wakf of 29-10-1917, 
was an effective dedication of the property comprised 
therein as wakf, or was a mere paper transaction never 
intended to be acted upon? 

3. If the deed of wakf was intended to be an effective 

dedication to wakf, whether on its true construction it 
is bad in law? — 

4. Whether the suit is barred by limitation? 

[4] The trial Judge answered all these ques¬ 
tions against the plaintiffs and dismissed the suit. 
In appeal the High Court answered all the ques¬ 


tions in favour of the plaintiffs and decreed their 
suit, 

[5] Before discussing these questions it will be 
convenient to state the material facts and the 
relevant terms of the wakfnama. 

[6] Ghulam Rasul was a Sunni Muhammadan 
of the Hanafi sect and was possessed of consi¬ 
derable property. On 29-10-1917, he executed not 
only the said wakfnama, but also a will. The 
wdil disposed of part of his property described as 
part “a” and recited that the other part of his 
property described as “b” bad been made wakf 
by a deed executed on the same day. 

[7] The relevant passages of the deed of wakf 
are as follows: The preamble stated: 

_ “I have to-day executed a Will with a view to the 
distribution of part *A’ of my property valued at Rs, 
3.37,448 among my two sons and one daughter ac¬ 
cording to their shares under the Mohammtdan Law- 
after my death. It is my desire that I should create 
a Wakf Al-an-Nafs Ta Hajat Wa AI-al-AuIad Wal 
Ayal in respect of part ‘B’ of my property as I have 
mentioned in the said Will, so that the income from 
the said property may provide for my own niaintenance, 
for the upbringing, education, both religious and secular, 
and instruction of my descendants and their descen¬ 
dants from generation to generation and their heirs, for 
charity and for the help of orphans, the poor and 
widows and that the property may also subsist, whereby 
the name of my family may be preserved. Accordingly, 

I fulfil my aforesaid desire tO'day. After resigning my¬ 
self to the mercy and indulgence of the God Almighty 
and trusting in Providence, I think it proper to state, in 
the first instance, that I am a follower of the Hanafi 
sect and abide by all its tenets. Hence, in accordance 
with the tenets of the Mohammedan Law and under 

S. 3 of Act 6 of 1913, I, while in the enjoyment of my 
senses, without any coercion or compulsion on the part 
of anyone else and’ of my own accord and free-will, 
declare part ‘B’ of my property valued at Rs. 6,63,814, 
full details whereof are given hereinafter, which is my 
self-acquired property, and which is owned solely by me 
without the partnership of any one else, and which is 
free from all kinds of encumbrances and liabilities, as 
Wakf Al-an-Nafs Ta Hayat Al-al-Aulad Wal Ayal and 
with effect from to-day I have divested myself of the 
proprietary possession of the property made Wakf, and 
taken over the management thereof in the capacity of 
a MutwalU." 

Then followed particulars of the property made 
Wakf and of his heirs. 

Clause 1. “I, the Wakif, shall, during my life-time, 
remain in possession and occupation of the property, 
made Wakf, detailed above, in the capacity of a Mut- 
walli and Manager and will spend the income of the 
said property, at my own option, for my own and my 
descendants’ maintenance and for religious and chari¬ 
table purposes.” 

Clause 2. “After my death ray elder son, named Din 
Mohammad, shall be the Mutwalli and after his death 
my second son, Ghulam Mustafa, and after him others 
shall be the Mutwallis of the property made Wakf. 
After the death of both the said sons the method herein¬ 
after stated shall be followed permanently in regard to 
the appointment of a Mutwalli. The eldest of the male 
descendants of both the aforesaid sons (provided he is 
educated and is qualified and be fitted for the office of 
Mutwalli, according to the Mohammedan Law) shall 
become Mutwalli. This rule shall be followed from 
generation to generation. If, God forbid, none of the 
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male descendant-? of the two aforesaid sous were to sur¬ 
vive but female descendants should be living there 
(then) one of the male descendants of my present female 
i-sueor one of tbeir husbands who might be worthy 
(of tlie oftice) should be made the Mutwalli. If nobody 
worthy of the office of Mutwalli, among the male des¬ 
cendants of my female issue or the descendants of their 
descendants should survive, then my hindred and tbeir 
male descendants and in the absence of male descen¬ 
dants the male descendants of the female descendants 
should lie made the Mutwallis, provided they are quali¬ 
fied and bo fitted for the office of Mutwalli according 
to the Mohammedan Law. If none of them too were 
to survive, then any Mohammedan from among the 
members of the big local Anjumaus such as, (1) The 
Anjuman Ilimayat Islam, Lahore, (*2) The Anjuman 
Nomania, Lahore, (3) The Anjuman Islamia, Amritsar, 
and (-f) The Anjuman Taraqqi-Talim, Amritsar, who 
may be a follower of the Hanafi sect, and be an honest 
roan, should be selected by majority of votes and 
declared to be the Mutwalli." 

[ft-O] Clause 3 provided that he Ghulam Rasul 
and succeeding niutwallis should set apart a 
monthly sum of Rs. 1S75 till a fund (towards 
which the settlor said he had already deposited 
Es. 1-2,500) should reach a sum of Rs. 50,000 which 
was to he used for the improvement of the pro¬ 
perty thereby made wakf. 

Clause 7. "If any one from among my male des¬ 
cendant.-; or the male descendants of my female pro¬ 
geny openly or surreptitiously becomes an Abmadi, 
Shia, Khariji, Murtaddad or Christian, he shall not 
only be deprived of his right to become a Mutwalli, but 
shall lie permanently debarred from receiving his sharo 
of the income, which shall be distributed among other 
co.-rharers." 

Clause 8. "After my death the nett iccome of the 
property, made wahf, shall he divided into 50 shares. 
Out of them 3 shares shall be devoted to the help of 
widows, orphans of my community or utilized for 
giving pcliolarsbips to poor Musalinan sludenls for pro¬ 
viding Ihem with religious and secular instruction or 
for o1her religious and charitable purposes, at the dis¬ 
cretion of the. Mutwalli and the utilization thereof 
every year shall be essential and compulsory. And 
seven shares shall every month ho deposited in the 
Government Savings Bank or the Bengal Bank or 
some other reliable bank and the said amount shall, 
in case of need, bo utilized for necessary repairs to and 
construction of Ihc property made wakf.... Out of the 
remaining 10 shares IG shares should he given to Din 
Mohammad, IG to Ghulam Mustafa and 8 to Mumtaz 
Begum and in the same way and order would shares 
he distributed in accordance with the Mohammedan 
Law, from generation to generation." 

[10] Claiiseg 9 to 13 related to the duties, 

powers and rights of niutwallis: 

Clause 15. "If, God forbid, the line of my (Wakit's) 
and my relatives, male and female descendants, be¬ 
comes extinct then in that case the income of the 
Wakf property should bo spent by the members of the 
Anjuman IIimayati-i*Islam, Anjuman Nomania and 
Anjuman Taraqqi-i-Talitn, Muealmanan, Amritsar, by 
majority of votes, for such religious and charitable pur¬ 
poses as may be beneficial to nil Musalmana. For in¬ 
stance, if a room is got built in some College it should 
be got built in the name of the Wakif, if n library is 
started it should be done in the name of the Wakif, 
and if scbolar.-?bip3 are awarded the same should bo 
awarded in the name of the Wakif so on and so forth. 
If the Anjumans, aforesaid, should happen to be 
extinct, then tho members of any existing Islamic 


Anjumans, not less than three in number, should, on 
the principle of majority of votes, take the Wakf pro¬ 
perty into their own hands and act in accordance with 
the instructions set forth in this deed of Wakf." 

The deed was registered on 31-10-1917. 

[ 11 ] There is no satisfactory evidence . that 
Ghulam Rasul kept separate accounts of the 
wakf property or that he made the monthly 
deposit of RS. 1875 as required by the wakf deed, 
or otherwise carried out the terms of the deed. 
The property was not transferred in the muta¬ 
tion register into his name as mutwalli and he 
continued to grant tenancies in his own name. 

[12] In April 1921, Mt. Mumtaz, the daughter 
of Ghulam Rasul, died. Ghulam Rasul on 
6-4-1923, executed a deed purporting to cancel 
the deed of wakf. The following are the material 
passages of the deed : 

"2. Now, while in the enjoyment of right senses, I, 
by means of this document, want to declare and make 
it known that by tho said document, it was not intend- 
ed to make the property Wakf and that it has never 
been acted upon so far inasmuch as it was, in reality, a 
wakf in name only. The real facts that led to the exe¬ 
cution of the said document are as follows : 

"(rt) I did not want to give full share out of my pro¬ 
perty to my daughter, Mumtaz Begum, who died-a 
virgin, because it would not have been spent by her 
upon herself, but that it would have been spent for the 
benefit of the family in which she might have been 
married. 

"(6) In those days a few persons, who were our 
enemies in disguise, were bent upon creating estrange¬ 
ment between mo and my children and this led to the 
execution of the document, which was detrimenial to 
me and all of niy children. Bather it could at all times 
be the cause of disputes and litigation and would have 
constituted a great restraint on the religious freedom ol 
my offspring and family. I am afraid of the evil con¬ 
sequences resulting therefrom and pray to God to save 
me from the punishment for this act. The said docu¬ 
ment was not beneficial. So far as religious and oharit- 
able purposes woro concerned, because according to that 
document a very small amount of the income from tho 
above said property could be utilized for the aforesaid 
purposes .... 

‘T hereby cancel the idocnmcnt, dated 29*101917, 
and make the following deolaration and reduce tho 
same to writing : 

‘‘Of my children Chaudri Din Mohammad and 
Chaudri Ghulam Mustafa are at this time alive. By the 
grace of God Chaudri Din Mohammad is, in every way, 
intelligent and clever and is capable of managing his 
own affairs. Besides, he is managing my entire pro¬ 
perty. By executing this document I oancel the afore¬ 
said document. So long ns I am alive I will be tho 
absolute owner of my entire property which is self- 
acquired. After my death, my children shall according 
to the custom of our tribe, be the owners thereof in 
equal half shares.” 

This document was registered on 6-4-1923 

[13] After tho death of bis daughter Ghulam 
Rasul executed various mortgages of property 
included in the deed of wakf, and on 6-2-1926, 
he died. After his death his property was entered 
in the mutation register in favour of his two 
sons. Din Mohammad and Ghulam Mustafa, 
respondents 6 and 6, as owners in equal shares. 
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Thereafter the two sons executed various mort¬ 
gages and sales of property included in the deed 
of wakf. It is not necessary to refer in detail to 
these alienations because it is conceded on the 
one hand that all alienations under which any 
of the appellants claim were made for value, and 
that in each case the person making the aliena¬ 
tion purported to act as owner on an assertion 
of title, and not as mutwalli; and on the other 
hand that the appellants had notice of the deed 
of wakf at the time of the several alienations to 
them. 

[14] The issue of res judicata must be dealt 
■with first, since, if the appellants are right upon 
this, the Court had no jurisdiction to entertain 
the suit. The issue arises in this way. Amongst 
the encumbrances executed by Ghulam Kasul 
between the date of the deed of wakf and the 
date of his death was one to Jia Ram who was 
given possession under a rent note. On 31-3-192G, 
Jia Earn commenced a suit in ejectment against 
Din Mohammad, and in his defence Din Moham¬ 
mad set up and relied upon the deed of wakf. 
In support of his defence he filed in Court cer¬ 
tain accounts alleged to have been kept by 
Ghulam Rasul in his life time, and afterwards 
by himself as mutwalli. The case of Jia Ram 
was that the wakf was a mere paper transaction 
never intended to be acted upon nor in fact 
acted upon. The suit was compromised on 
11-8-1927, Din Mohammad admitting the in¬ 
validity of the wakf and Jia Ram agreeing to 
purchase the equity of redemption in the pro¬ 
perty mortgaged to him. After the decision of 
Jia Ram’s ejectment suit there were considerable 
alienations by Din Mohammad and his brother 
of property included in the wakfnama, and by 
June 1931, the position was that the first appel¬ 
lants held mortgages as security for over Es. 34 
lacs, the fourth appellant held mortgages as 
security for Bs. 70,000, whilst the second and 
third appellants had purchased part of the pro¬ 
perty. It was in these circumstances that on 
1-6-1931, the suit w^as filed upon which the plea 
of res judicata is founded. The plaintiffs were 
the present respondents 1, 2 and 3, the only sons 
of Din Mohammad then living and all minors. 
Respondent 4, who is also a son of Din Moham¬ 
mad, was born subsequently. They sued by their 
maternal grandfather, Dr. Saif-ud-Din, as their 
next friend. The defendants were Din Moham¬ 
mad and Ghulam Mustafa, respondents 5 and 6 
in this appeal, appellants i and 4 in this appeal 
and other mortgagees of property included in 
the wakfnama whose claims have now been 
disposed of. Appellants 2 and 3 in this appeal 
were not parties to the former suit. The relief 
claimed was a declaration that the deed of wakf 
of 29-10-1917, was valid, and that-the alienations of 


w’akf property, seven in number, referred to in 
the plaint were null and void. 

[15] It is apparent, therefore, that the matter 
directly and substantially in issue in the former 
suit and in the present suit, namely, the validity 
of the wakf, was the same; that the plaintiffs in 
the two suits were the same except for the fourth 
plaintiff in the present suit, who would be bound 
under Explanation G to s. 11, Civil P. C. The 
defendants were the same in the two suits except 
for appellants 2 and 3 who were not parties to 
the former suit. It is contended that appellants 
2 and 3 are bound by the decree in the former 
suit because they claim through Din Mohammad 
who was a party to that suit. But the answer to 
this contention is that the alienations under 
which appellants 2 and 3 claim were made be¬ 
fore the date of the former suit. Those appellants 
therefore do not claim under a party to the 
former suit who represented their interests in that' 
suit, but under a person who subsequently be¬ 
came a party, and who at the time of the suit 
did not represent their interests. Their Lordships 
think that appellants 2 and 3 in any case are 
not affected by the plea of res judicata, but it 
must be considered whether the plea is effective 
against the other parties to this appeal. The High 
Court held that the plea was nob available to 
any of the parties to this suit since the judgment 
in the former suit was obtained by fraud or col¬ 
lusion within the meaning of S. 44, Evidence Act. 
Their Lordships agree with this conclusion for 
the reasons following, which are much the same 
as those which appealed to the High Court. 

[16] Dr. Saif-ud-Din, the next friend of the 
plaintiffs in the former suit, gave evidence in 
the present suit'and his evidence-in-chief includ¬ 
ed the following passage: 

“Oa bebaU of the sons of Chaudhri Din Mohammad, 

I instituted a suit on their behalf as their guardian 
relating to the property of Cbaudhri Ghulam Rasul in 
Lahore to the eGect that it was wakf. I instituted that 
suit because Chaudhri Din Mohammad had taken con¬ 
siderable amount of loan on the security of that pro¬ 
perty. He was unable to pay the debt and, therefore,, 
he desired that be might discharge the debt by selling 
the property. I instituted that suit at the instance of 
Chaudhri Din Mohammad and certain others. Kban 
Sahib Khan Zaka-ud'Din, Mr. Jai Gopal Sethi, and some¬ 
one connected with Messrs. Bell Ram & Brothers, chemist 
had asked me to become guardian and institute a suit. 
They told me that on my becoming guardian (of?) his 
sons, he would be able to set the mortgaged property 
and discharge his liabilities and thereafter sufficient 
property would be left to maintain him and his family. 

I was also told by Khan Sahib and Mr. Sethi that I 
would be only figure-head while the case will be pro¬ 
secuted by these people. That suit was got instituted 
with the object of getting the wakf cancelled.” 

[17] He admitted in cross-examination that he 
did not tell Lala Kahan Chand, who was counsel 
appearing for the plaintiffs, that he was instituf 
ing a fictitious suit at the instance of others. 
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If this evidence be accepted it is clear that the 
suit was a collusive one, bub, as the High Court 
recognised Dr. Saif.ud Din cannot be accepted 
on this (piestion as an unimpeachable witness. 
There is, however, a good deal of circumstantial 
evidence to corroborate bis story as to the nature 
of the former suit. In the first place no reason, 
apart from that given by the next friend, has 
been suggested why the suit should have been 
started in l931*Th6 childrenT)f Din Mohammad 
wore minors with no money to enable them to 
fight a suit, and the next friend had no personal 
knowledge of the circumstances in which the 
wakf was executed. The suit was dismissed with 
costs but there is no evidence as tohow’ such costs 
were paid. In the second place the court-fee paid 
was Es. 10 for a single declaration. As the plaint 
asked for a declaration as to the invalidity, not 
only of the wakf, but also of seven alienations, 
it is clear that the fee was inadequate. It was not, 
however, challenged hy the defendants, though 
in the present suit a mucli higher valuation was 
successfully challenged. In the third place only 
two witnesses were called on hebalf of the plain, 
tift’s, one of whom was the next friend who said 
that he had been abroad when the wakf was 
executed and really knew nothing about it, and 
the other of whom said he bad been told by 
Gbulam Rasul about the execution of the wakf 
but that it had never been acted upon. This 
evidence was quite useless and if there were no 
better evidence available there was no justifica. 
tion for filing the suit. In the fourth place no 
argument seems to have been addressed to the 
Court that the wakif had id the deed itself de¬ 
clared that ho held the property as mutwalli, 
that he had admitted in the so-called deed of 
revocation that ho bad executed the wakf for a 
legal purpose which remained operative until 
April 192L, and that a wakf once efYective cannot 
be revoked. In the fifth place Din Mohammad 
was called as a witness and in his evidence-in- 
chief referred to the suit of Jia Ram, but bis 
cross-examination was perfunctory. Pie was not 
asked about bis defence in the ejectment suit in 
which he bad relied upon the wakf, nor as to the 
alleged accounts which he had filed in that suit. 
In the sixth place it appears from the accounts 
between the appellants 1, Beli Ram & Brothers, 
and Din Mohammad that on 11-6-1931, a few days 
after the suit had been commenced, they advanc¬ 
ed to him Es. 1,150, and on 1-1-1932, three days 
before the decision of the suit, they advanced to 
him Es. 3,935, advances which suggest a source 
from w’hich the costs of the suit may have come, 
and also indicate that appellants 1 felt no 
anxiety as to the result of the suit. Seventhly, 
no appeal from the judgment was filed. 

[l8] Taken separately none of these reasons 


conclusively proves fraud or collusion; some of 
them might be attributed to mere incompetence 
on the part of the advocate for the minor plain¬ 
tiffs. But collectively they appear to their Lord- 
ships to establish conclusively that the suit of 
1931 was started without justification, and was not 
intended to be, and was not fought with the 
vigour with which a suit in w'hich minors were 
concerned should have been fought, and to afford 
very strong corroboration for the story of Dr. 
Saif-ud-Din that the suit of 1931 was brought by 
the next friend in collusion with Din Moham¬ 
mad and others, not for the purpose of establish¬ 
ing the wakf but for the purpose of getting it 
declared invalid and thus clearing the title and en¬ 
abling Din Mohammad to dispose of the equity of 
redemption in the property mortgaged to appel¬ 
lants 1, as he did a few mouths later. There is 
no other explanation on the record which fits 
the facts. Tbeir Lordships therefore reject the 
plea of res judicata, 

[19] The second question w'hich arises, name¬ 
ly, whether the deed of wakf w’as a mere paper 
transaction never intended to be acetd upon, was 
discussed at considerable length in the Courts 
in India, but in their Lordships’ view the ques¬ 
tion admits of no serious doubt and can be dis¬ 
posed of shortly. It is, no doubt, the law that 
the validity of a wakf involves that there was 
an intention to dedicate on the part of the wakif. 
Where there is evidence that a wakfnama has 
been retained by the wakif and never acted upon, 
and that the property comprised therein has 
been dealt with by the wakif as his own, such 
evidence may lead to an inference that no de¬ 
dication to wakf was ever intended, and that 
the deed was designed merely to provide a shield 
against possible claims which the wakif antioi. 
pated ' might be made against him; see 35 
0 . w. N. 324.^ On the other hand it is established! 
law that but once Ihere is an effective dedioa-j 
tion in wakf it cannot be revoked; and it isl 
obvious that breaches of trust on the part of a 
trustee however numerous, and extending over 
however long a period, cannot put an end to the 
trust. In the present case their Lordships feel no 
doubt that there was an intention on the part of 
Gbulam Rasul to create the wakf, and that it 
became effective. He entered into the deed deli¬ 
berately as part of his scheme for the disposal 
of bis estate under a will and a wakfnama, .The 
deed contains a statement that the wakif had 
divested himself of the possession of the property 
made wakf and taken over the management 
thereof in the capacity of a mutwalli, and their 
Lordships see no ground on which that declara¬ 
tion can be disregarded. It is not necessary 
under Hanafi law that there should be a change 
in the mutation register. Further than that, in 
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April, 1923, he executed the so-called deed of 
revocation whereby he admitted the execution 
of the deed of wakf, and stated that his object in 
executing the deed was to deprive his daughter 
of the share in bis estate which she would have 
taken as one of his heirs. This object was not 
illegal, and remained operative until the death 
of his daughter which occurred in April 1921. 
There is no suggestion that the wakif did not 
understand the nature of the wakf, or that he 
was in embarrassed circumstances and executed 
the wakfnama to defraud or delay his creditors. 
It was only after the execution of the so-called 
deed of revocation that he commenced to mort¬ 
gage the properties included in the wakf as an 
owner. Their Lordships think it clear beyond 
question that had Ghulam Rasul died in the 
lifetime of his daughter his three children would 
not have inherited the property comprised in the 
wakf as heirs of their father, but would have 
taken only the shares in the usufruct given to 
them by the wakf. Their Lordships therefore 
have no hesitation in holding that ihexQ was an 
intention on the part of Ghulam Rasul to dedi¬ 
cate the property to wakf. 

[20] The next question, whether the wakf 
deed is good in law, presents more difficulty. 
Before the passing of the Musaalman Wakf 
Validating Act (6 of 1913), it had been esta¬ 
blished by decisions of this Board that a wakf 
was invalid if the gift to charity contained there¬ 
in was illusory, whether because of the smallness 
of the proportion of the property allotted to 
charity, or because the gift to charity was post¬ 
poned for such a length of time as to make the 
prospect of charity ever taking problematical. 
The law on this point was altered by the said 
Act which provided in S. 3 : 

*'It shall be lawful for any person professing the 
Mussalman faith to create a wakf which In all other 
respects is within the provisions of Mussalman law for 
the following among other purposes: (a) for the main¬ 
tenance and support wholly or partially of his family, 
children or descendants; and (b) where the person creat¬ 
ing a wakf is a Hanad Mussalman, also for his own 
maintenance and support dating his lifetime or for the 
payment of his debts out of the rents and profits of the 
property dedicated : Provided that the ultimate benefit 
is in such cases expressly or impliedly reserved for the 
poor or for any other purpose recognised by the 
Mussalman law as a religious, pious or charitable pur¬ 
pose of a permanent character.’* 

Clause 4: 

*'No such wakf shall be deemed to be invalid merely 
because the benefit reserved therein for the poor or 
other religious, pious or charitable purpose of a perma¬ 
nent character is postponed until after the extinction 
of the family, children or descendants of the person 
creating the wakf.” 

Their Lordships think that in the present wakf¬ 
nama the gift to charity of three shares out of 
fifty is not of so substantial a part of the pro¬ 
perty as would have rendered the deed valid be- 
1948 K/22&, 23 & 24a 


fore the passing of the Act, and that the deed, if 
it is to be upheld, must come within the terms 
of the Act. 

[21] The deed is not altogether easy to cons¬ 
true. The preamble states the intention of the 
wakif that the income of the property may pro¬ 
vide for his own maintenance, the upbringing, 
education, both religious and secular, and instru- 
tion of his descendants and their descendants 
from generation to generation and their heirs, 
for charity and for the help of orphans, the poor 
and widows. It is argued that the inclusion of 
heirs of descendants introduces possible collaterals 
and goes beyond the objects permitted by the 
Act. It is to be observed, however, that the Act 
authorises the maintenance and support not only 
of children and descendants but also of the family 
of the wakif, and it is by no means clear what 
that word includes. However, in cl. 8 of the deed 
which is the operative clause containing the gift 
to individuals, the gift is of 16 shares to one son, 
16 shares to another son and 8 shares to the 
daughter, and then the words occur: 

“and in the same way and order would shares be 
distributed in accordance with the Mohammedan Law, 
from generation to generation.” 

It will be noticed that in these words of gift 
there is no mention of heirs, and the operative 
part of a deed cannot be controlled by recitals 
if the operative words are clear. The direction 
that the property is to go from generation to 
generation appears to their Lordships to limit 
the class of beneficiaries to descendants, and to 
exclude any heirs who might be collaterals. 
This consideration finds strong support from cl. 7 
which provides that if any one from among the 
wakif’s male descendants or the male descendants 
of his female progeny (in effect) changes his 
faith he is to be deprived of his right to become 
a mutwalli and be permanently debarred from 
receiving his share of the income. Their Lord- 
ships think it inconceivable that the testator 
could have intended that his descendants should 
forfeit their interests by a change of faith but 
that kindred who were not descendants should be 
in a better position. If the gift of beneficial in¬ 
terests in the wakf property is confined to descen¬ 
dants the deed clearly comes within the terms 
of the Act, but a difficulty is introduced by 
cl. 15. That clause appears to provide that if the 
line of the wakif and his relatives, male and 
female descendants, becomes extinct then the in¬ 
come of the wakf property should be applied by 
the members of the Anjumans therein mention¬ 
ed for the charitable purposes specified, which 
are wider than those mentioned in the preamble. 
The High Court came to the conclusion that the 
effect of cl. 15, was by implication to include 
kindred and their descendants as objects of the 
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wakf and fchafc such persons did not come within 
the class of beneficiaries allowed by the Act. 
The Court, however, decided that the gift to 
kindred could be struck out of the deed so as to 
accelerate the gift to charity. The Court stated 
the principle on which it acted in these'words: 

"When in an instrument, otherwise valid, an invalid 
clause is introduced, and if that clause is a clause 
apart, it can be excised so long as the whole instrument 
i.5 rot aflicted by the excision.” 

It was contended with force by the appellants 
that the effect of including the kindred and 
their heirs would be to invalidate the deed, and 
that the first condition postulated in the passage 
of the judgment quoted was not complied with, 
and that an invalid deed cannot be rendered 
valid by striking out that part which offends 
against the law. Their Lordships do not find it 
necessary to consider that question because they 
are not in agreement with the High Court in 
thinking that a gift to kindred is implied in 
cl. 16. 'The one thing clear about cl. 15 seems to 
be that it does not contain a gift of any kind, 
and their Lordships see no ground for implying 
one, particularly one which might offend against 
the Act under which the deed was expressed to 
be made. Their Lordships think that cl. 15 has 
to be linked up with cl. 2 which deals only with 
the appointment of mutwallis. Under cl. 2 a 
mutwalli had first to be selected from amongst 
the descendants of the wakif and on their extino- 
tion frcm amongst his kindred and their male 
descendants or the male descendants of female 
descendants considered fit, and on the extinction 
of all those then upon a Mohammedan from 
among the members of the Anjumans mentioned 
in the clause. Their Lordships think that cl. 15 
was intended merely to give directions to take 
effect when the Anjumans got control. It was 
further contended by the appellants that even if 
no gift to the kindred was to be implied under 
cl. 15 still that clause contained the only gift to 
charity, and its effect was to postpone the gift 
until the extinction of all the kindred of the 
wakif and their heirs, a date which, it was 
iargued, went beyond the period allowed by 
S. 4 of the Act. In their Lordships’ view 
cl. 16 of the deed does not contain a gift to 
charity. It merely directs the charitable purposes 
to which the property was to be applied when 
the Anjumans got control. 

[22] In the view their Lordshii^s take of this 
deed of wakf there is a clear over-riding charit¬ 
able intention expressed in the preamble, and 
this absorbs any beneficial interests in the usu¬ 
fruct which are not expressly covered by the 
deed. The beneficial interests in the usufruct go 
to the three children Of the wakif in the shares 
mentioned in cl, 8 and pass to their descendants 


from generation to generation according to 
Mohammedan law under which males take 
twice the share of females. On the extinction of 
any of the three lines, the share belonging to 
that line will be applicable in charity in accord¬ 
ance with the .general charitable intent since 
there is nothing in the deed to justify the view 
that the share of a line becoming extinct accrues 
to the other lines. The same principle will cover 
any beneficial interest which may accrue between 
the extinction of the lines of the children of the 
wakif and the time when the provisions of cl. 15 
come into operation. Their Lordships therefore 
hold the wakf to be valid. 

[23] On the question of limitation the only 
point argued before the Board was that the right 
to claim a declaration that the wakf was valid 
was governed by Art. 120, Limitation Act. It is 
sufiicient to say that their Lordships entirely 
agree with the High Court that time never runs 
in favour of a trustee so as to enable him to 
claim the trust property for himself. Ghulaml 
Rasul never divested himself of the character of 
Mutwalli, and the same is true after bis death of 
Din Mohammad. In purporting to deal with the 
wakf property as owners they were committing 
breaches of trust, not setting up title adverse to 
the trust. 

[24] The High Court granted a declaratory 
decree to the efi'eot that the properties mentioned 
in the plaint are wakf and the alienations in 
respect of the same are null, void and ineffectual 
as against the wakf property. It is clear that 
respondents 5 and 6, the sons of Ghulam BasuU 
have alienated the wakf property and received 
large sums of money by so doing. Their Lord¬ 
ships think that the decree should be without 
prejudice to any claim the appellants may have 
to obtain relief against respondents 5 and 6 in 
respect of their beneficial interests under the 
wakf or otherwise, though their Lordships must 
not be taken as indicating any opinion that 
such a claim lies. Their Lordships will therefore 
humbly advise His Majesty that the decree of 
the High Court, dated 29-1-1946, be modified by 
adding the words : 

"but this Order is without prejudice to any claim which 
Beli Kara and Brothers, Lala Jia Ram, Mt. Sardar 
Begum and Lala Bulaqi Mai and Son may have to 
obtain relief against Cbaudri Din Mohammad and 
Chaudri Ghulam Mustafa or either of them in respect 
of their beneficial interests in the wakf or otherwise*' ; 

and that subject thereto this appeal be dismissed 
with costs. 

E.G.D. Order accordingly* 

Solicitora for Appellants — John 0, Purchase and 
Clark, 

Solioitora for Respondents —- Peake d Co, 
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[Case No. 46.] 

A. 1. R. (35) 1948 Privy Gounoil 175 

(From Madras: 29 A. I. B. 1942 Mad 487) 

20th January 1948 ^ 

Lord dxj Parcq, Lord Normand and 

Sir Madhavan Nair 

Sri Baja Inuganti Venkata Rajagopala 
Bama Suryaprakasa Bao Garu and another 
Appellants v. Maharaja of Pithapuram 
and another — Bespondents. 

Privy Council Appeal No. 54 of 1944. 

(a) Madras Estates Land Act (1 [I] of 1908), 
Ss. 3 (5) and 67, and Rules under S. 3—Object. 

It is manifest that the object underlying these provi¬ 
sions is to provide machinery for the smooth manage¬ 
ment of an estate pending settlement of disputes relating 
thereto by a competent Civil Court so as, on the one 
hand, to enable the rents falling due during the pendency 
of the disputes to be duly collected without being allow¬ 
ed to get time-barred and, on the other, to enable the 
tenants to obtain a valid discharge on payment of the 
rent, ^ whichever party may ultimately succeed in 
establishing his claim in the Civil Courts. For this 
purpose, the Collector is empowered to make a summary 
enquiry under the rules made in that behalf and 
recognize as landholder the person who is prima facie 
entitled to the present possession of the estate, and the 
person so recognized is authorised to demand and collect 
the rent giving a valid discharge therefor: 29 A. I. R. 
1942 Mad. 487, Affirmed on this point. [Para 4] 

(b) Madras Estates Land Act (1 [I] ofil908), Ss. 3 
(5) and 67—Collection df rents and profits by person 
recognised as landholder by Collector — Suit by 
true owner for recovery of rents and profits re¬ 
ceived by landholder after declaration of true 
owner’s title by Civil Court—-Limitation-Art. 109, 
Limitation Act, does not apply — Right of action 
accrues only after decision of Civil Court cancel¬ 
ing Collector’s order—Limitation Act, Art. 109 : 29 
A. I. R. 1942 Mad. 487, Beversed. 

The person who is recognised by the Collector as 
’landholder’ under S. 3 (5), Madras Estates Land Act, 
for all or any of the purposes of the Act, becomes 
thereby clothed with full authority to do all acts re¬ 
quired to be done for such purpose or purposes and 
such acts are made binding upon whichever party is 
ultimately held by a Civil Court to be entitled to the 
possession of the estate. The person recognised as a 
‘landholder’ by the Collector has, therefore, statutory 
authority for collecting rents and profits of the estates 
during the whole period of his possession. His receipt 
of the rents and profits cannot be held to be wrongful 
and Art. 109, Limitation Act, is therefore, inappli- 
cable. [Para 4] 

The true owner has no right of suit for rents or pro¬ 
fits while the possession is under the Collector's order. 

It is only after that order is cancelled in consequence 
of the decision of the competent Court that a right of 
action to recover rents and profits accrues to the true 
owner and that right is preserved to them by the proviso 
to S. 67. It is not necessary for the true owner to sue the 
landholder as often as he collects rents or profits before 
the final determination of his rights, as one of the pur¬ 
poses of S. 3, Madras Estates Land Act, is to regulate 
possession pendente lite and to prevent multiplication 
of unnecessary suits: 29 A.I.R. 1942 Mad. 487, Beversed. 

[Paras 4 and 5] 

(c) Madras Estates Land Act (1 [I] of 1908), 

S. 67, Proviso—Effect. 


The proviso that nothing in the section shall affect 

any remedy which a third person may have against 
the landholder cannot preserve or restore to third 
parties remedies which are inconsistent with the land¬ 
holders rights and powers under S. 3 (5) of the Act. 

[Para 5] 

C. S. Beiicastle and J, Chiniia ^urai — 

for Appellants. 

Sir Herbert CunlijJe, P. V. Suhba Row and B. Sen 

for Respondents. 

Lord Normand -These are consolidated 

appeals from a judgment of the High Court of 
Judicature at Madras modifying a preliminary 
and a final decree of the Subordinate Court of 
Cocanada. The question for determination is 
whether or to what extent the Indian Limitation 
Act affects the plaintiffs’ claim against the 
Maharaja of Pithapuram for payments of sums 
amounting to R. 7,38,000 received by him as 
rents from the zamindari estate known as 
Gollaprolu during the period from 12th January 
1924, to 7th September 1935. 

[2] The facts so far as material to the issue 
are as follows. In 1923 there was pending a 
litigation between the Maharaja and the plain¬ 
tiffs in the present suit in which the Maharaja 
claimed that he was the nearest reversioner 
entitled to succeed to the estate of Gollaprolu. 
The Maharaja held a decree pronounced in his 
favour by the District Judge of Rajahmundry 
but the present plaintiffs had appealed against 
it to the Madras High Court. While that 
appeal was pending, the Maharaja on lOth 
November 1923, applied to the Collector of 
Godavari to be recognized as the landholder 
of the estate for the purposes of the Madras 
Estates Land Act subject to the ultimate result 
of the litigation then pending. After sundry 
procedure not germane to the present issue the 
Collector on 12th January 1924, made an order 
under S. 3 (5), Madras Estates Land Act, by which 
be recognised the Maharaja as the landholder for 
the purposes of the Act. The Maharaja ac- 
cordingly entered into possession of the estate 
and collected the rents and profits. The litiga¬ 
tion pending between him and the present 
plaintiffs was protracted and was not finally 
brought to an end till the Order in Council of 
15th July 1935, the effect of which was to find 
that the present plaintiffs were entitled to the 
estate. On 7tb September 1935, the Collector of 
Godavari cancelled his previous order of I2th 
January 1924. and recognized the present plain¬ 
tiffs as the landholders of the estate. 


[3] Ihe plaintiffs brought the present suit in 
October 1935, for recovery of the rents and 
profits received by the Maharaja during the 
period of his possession and management of the 
estate. The Maharaja pleaded that he had been 
in wrongful possession of the estate during the 
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whole period and that the suit for mesne profits 
for more than three years from the date when 
tlie profits were received was barred by the 
Limitation Act, sch. 1, Art. 109. The trial Judge 
held that the Maharaja’s possession of the estate 
under the order of 12th January 1912, had not 
been wrongful, and that he had collected the rents 
and profits as a quasi-trustee for the benefit of 
the plaintiffs and was bound to account to them 
for the rents and profits received in the full 
period of his possession. By a preliminary decree 
he directed the Maharaja to render accounts; 
and after the accounts were taken he granted a 
final decree on 25th March 1938. Appeals were 
preferred to the High Court which, agreeing 
with the trial Judge, held that the Maharaja’s 
possession had not been wrongful and conse¬ 
quently that Art. 109 of sch. 1 , Limitation Act 
did not apply. But, differing from the trial 
Judge, the High Court held that a right to sue 
the Maharajah had accrued to the plaintiffs each 
time he had received the rents and profits. Ac¬ 
cordingly the High Court disallowed the plain- 
tiffs’ claim to recover rents and profits received 
more than six years before the commencement 
of the suit, as being barred by Art. 120, Sch, 1, 
Limitation Act. In the argument addressed to 
their Lordships the plaintiffs supported the finding 
of the trial Judge and the High Court that the 
Maharaja’s possession and his collection of rents 
and profits had not been wrongful, and therefore 
that the present suit was not within the terms of 
Art. 109, Limitation Act, a suit "for the profits of 
immoveable property belonging to the plaintiffs 
which have been wrongfully received by the 
defendant.” They also maintained that no right 
to eue accrued while the order of 12th January 
1924, was in force, and therefore that the sis 
years limitation provided by Art. 120, Sch. 1, 
Limitation Act barred no part of their claim. 
The Maharaja cross-appealed and relied on 
Art, 109 and the three years’ limitation therein 
provided. Alternatively he maintained that the 
judgment of the High Court should be affirmed. 

[4] Their Lordships are of opinion that the 
decision of these appeals depends on the mean¬ 
ing and effect of the provisions of the Madras 
Estates Land Act and of the rules made there¬ 
under, which are set out in the judgment of the 
High Court, and they desire to adopt the com- 
ment of the High Court on these provisions. The 
learned Judges say : 

‘•It is manifest that the object underlying these 
provisions is to provide machinery for the smooth 
manngementof an estate pending setllomcnt of disputes 
relating thereto by a competent Civil Court so as, on 
the one hand, to enable the rents falling due during the 
pendency of the disputes to be duly collci'ted without 
being allowed to get time-barred and, on the other, to 
enable the tenants to obtain a valid discharge on payment 
of the rent, whichever patty may ultimately succeed in 


establishing ‘his claim in the civil Courts. For this 
purpose, the Collector is empowered to make a summary 
enquiry under the rules made in that behalf aod 
recognize as landholder the person who is prima 
facie entitled to the present possession of the estate, and 
the person so recognized is authorised to demand and 
collect the rent giving a valid discharge therefor. In 
other words, the person who is ‘recognised’ by the^ 
collector as ‘landholder’ for all or any of the purposes 
of the Act becomes thereby clothed with full authority! 
to do all acts required to be done for such purpose or 
purposes, and such acts are made binding upon which¬ 
ever party is ultimately held by a Civil Court to be 
entitled to the possession of the estate.” 

Their Lordships agree with the learned 
Judge and with the High Court that, as the 
haraja had statutory authority for collecting 
rents and profits during the whole period of 
possession, it is impossible to hold that 
of them was wrongful. It follows that Art. 109, 
Sch. 1 , Limitation Act, is inapplicable. 




[5] But their Lordships are further of opinion 
that the plaintiffs could not competently have 
sued the Maharaja for an account of rents and 
profits each time that rents or profits were 
received. What was said by counsel for the 
Maharaja was that the plaintiffs would have been 
entitled to sue as beneficiaries under a quasi 
trust. This is, however, not consistent with the 
Maharaja’s right under S. 3 (5), Estates Land 
Act, to receive the rents and profits as statutory 
landholder. His interest as such landholder was 
adverse to the claims of the plaintiffs, and he 
did not collect the rents and profits as trustee for 
them. The High Court held that the proviso to 
s. 67, Estates Land Act, was in itself sufficient 
to support the contention that the plaintiffs might 
have sued the Maharaja as often as he collected 
the rents or profits. Section 67 , makes the receipt 
for rents granted by a person recognized as the 
landholder under S. 3, a valid discharge in the 
hands of the person paying them. The proviso 
that nothing in the section shall affect any 
remedy which a third person may have against 
the landholder cannot preserve or restore to 
third parties remedies which are inconsistent 
with the landholders’ rights and powers undetj 
S. 3 (5) of the Act. Their Lordships are therefoM. 
of opinion that the plaintiffs had no right of suit! 
for the rents or profits while the possession was 
under the order of 12-1-1924. It was only after 
that order was cancelled in consequence of the 
decision of this Board that a right of action to 
recover rents and profits accrued to the plaintiffs, 
and that right is prosevved to them by the provi¬ 
so to s. 67. The High Court’s judgment recognizes; 
that if suits had been brought each time that 
rents or profits were received they could have 
made no progress, but must have been stayed till 
the final determination of the question of title. 
In their Lordships’ opinion one of the purposes 
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of s. 3, Estates Land Act, is to regulate posses¬ 
sion pendente lite and to prevent the multiplica¬ 
tion of unnecessary suits. They will therefore 
humbly advise His Majesty that the appeal 
should be allowed to the effect that the paragraph 
numbered 1 of the decree of the High Court dated 
11-12-1911, be deleted. The defendant in the suit 
must pay the costs of these consolidated appeals. 

Appeal allowed. 

Solicitors for Appellants — Hy. S. L, Polak and Co. 

Solicitors for Respondents ^Chapman Walkers. 


[C. N. 47.] 

A. I. R. (35) 1948 PrUry Council 177 

(Fro7n Bombay : 29 A, I. B. 1942 Bom. 185) 

8th April 1948 

Lord Normand, Lord MacDermott and 

Sir John Beaumont 

Mangibai Gulabchand and another — Ap¬ 
pellants V. Suganchand Bhikamchand and 
others — Respondents. 

Privy Council Appeal No. 53 of 1945. 

(a) Hindu law—Adoption—Jains in India except 
Madras and Punjab — Custom authorising widows 
to adopt without consent presumed—Party alleging 
contrary local or family custom must prove it. 

In all parts of India except Madras and the Punjab, 
there is a presumption that the custom prevails among 
all Jains by which a widow may adopt without consent, 
and the onus lies on those who assert a family or local 
custom to the contrary: 35A.I.R. 1948 P. C.60,i?eZ. on. 

[Para 4] 

(b) Civil P. C. (1908), O. 41, R. 27—Appeal—Onus 
of proof shifting on a party-Party not misled into 
withholding evidence in lower Court—Opportunity 
to adduce further evidence cannot be allowed. 

A party is not entitled to assume, when it is leading 
its evidence, that the onus would be ultimately found to 
rest on its opponent and it is for the party to adduce 
all the evidence it deems helpful to its case. When a 
patty is in no way misled into withholding evidence, it 
cannot be given a second opportunity to adduce further 
evidence if the appellate Court finds that the onus of 
proof lies on it, instead of its opponents. [Para 5] 

Annotation {’44-Com.), C. P. C., 0. 41, R. 27 
N. 17. 

Case referred :— 

1 . Reported in (’48) 35 A. I, R. 1948 *?, C 60: 74 I. A 
254 (P. C.). 

Sir Eerhert Cxinliffe and J. M. B. Jayakar _for 

Appellants. 

C. S. Rewcastle and K. R. Bengari — for Respon¬ 
dents. 


Lord Normand. —This is an appeal from a 
judgment of the High Court at Bombay reversing 
a judgment of the First Claes Sub-Judge Thana. 
The suit is for a declaration that the plaintiff 
(now respondent l) is entitled as an adopted son 
to a half-share and partition of certain joint family 
property in the Thana district, Bombay. The 
only question now in issue is whether the adop¬ 
tion of respondent 1 by respondent 2, the widow 
of one Bhikamchand, a member of the joint 


family, is valid. TheSub-Judge held it invalid 
because it was made without the consent either 
of the adopter’s deceased husband or of the nearest 
male member of his family, his brother Gulab¬ 
chand, whose heirs are the present appellants. 
The High Court held that the adoption was valid 
notwithstanding the absence of these consents. 

[2] The joint family are Marwari Jains of the 
Visa-Oswal community. The family migrated 
some generations ago from Jodhpur state to the 
Thana district. The two brothers, Gulabchand 
and Bhikamchand, lived together till Bhikani- 
chand died in April 1926. In 1927 his widow 
Jadavbai wanted to adopt a son (not respon- 
dent 1) but Gulabchand objected and she then 
abandoned-the idea. On 30th April 1936, however, 
she sent a formal notice announcing her inten¬ 
tion to make an adoption to Gulabchand, who 
replied that she had no right to make an adoption 
and that he was strongly opposed to it. Neverthe¬ 
less she adopted respondent 1 on 8th May 1936; 
a deed of adoption was executed on the same 
day and registered on 2 Dd June 1936. The appel¬ 
lants refused to admit the validity of the adop¬ 
tion and to give respondent 1 a share of the 
family property. Accordingly on 3rd September 
1936, respondent l through his natural father as 
guardian and next friend, instituted the suit. 

[3] Both the Sub-Judge and the High Court 
have laid on respondent 1 the onus of proving 
that a childless Jain widow in Bombay is by 
custom entitled to adopt a son to her deceased 
husband, without either the consent of her decea¬ 
sed husband or of his nearest male relations. 
The Sub.JudgG held that this onus had not been 
discharged, and he regarded as important an 
answer given in cross-examination by respon¬ 
dent I’s natural father that a widow in a joint 
family in the community to which the parties 
belong must have the permission of her husband 
or of the eldest male member of the family 
before she could make a valid adoption. The 
High Court on the other hand attached little 
importance to this piece of evidence, and held 
that the onus had been discharged by evidence 
of the customary law in the state of Jodhpur 
from which the parties had originally come. 
This evidence consisted of a certified copy pro- 
duced by respondent 1 of a letter from the 
Chief Minister of the Jodhpur Government to 
the Judicial Minister, communicating the deci¬ 
sion of the Maharaja on three appeals to him 
from the Chief Court that an adoption by a Jain 
widow without consent was valid. 

[4] Since the High Court gave judgment there 
has been a decision of this Board Pemraj v, 
Mt. Chand Kanwar ^ that in all parts of India 
except Madras and the Punjab there is a pre¬ 
sumption that the custom prevails among all 
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jJains by which a w'idow may adopt without con- 
Ipent, and that the onus lies on those who assert 
a family or local custom to the contrary. 

[5] Counsel for the appellants submitted that 
it would now be proper that they should have an 
opportunity of adducing further evidence to 
discharge the onus thus laid upon them. The 
argument w'as that the appellants might nob have 
olTcrecl ail the evidence available to them because 
they were entitled to assume that the onus lay 
on respondent 1 and to regard the evidence of 
his natural father, referred to above, as fatal to 
his case. Their Lordships are unable to assent 
to tbe appellants’ submission. The appellants 
were in no way misled into withholding evi. 
dence; they were not entitled to assume, when 
they w’cre leading their evidence, that tbe onus 
would ultimately be found to rest on their oppo¬ 
nent, and it was for them to adduce all the evi. 
donee that they deemed helpful for their case. 
They therefore cannot be allowed the indulgence 
of a second opportunity. 

[6] On the evidence as it stands the appel¬ 
lants have entirely failed to discharge the onus. 
The single answer of respondent I’s father is not 
an admission binding respondent 1, and it is no 
more than an opinion of a witness not specially 
qualified to give one. 

f7] It is therefore unnecessary for tbe decision 
of the appeal to consider whether tbe certified 
copy of the letter by the Chief Minister of the 
Government of Jodhpur was admissible. It 
seems, how'ever that both -parties without going 
to the trouble and expense of legal proof put 
forw’ard documents bearing on tbe law of Jodh¬ 
pur, and that these documents were received and 
referred to in the Court of the Sub-Judge with¬ 
out objection. In these circumstances the High 
Court were entitled to have regard to them. 

[8] Their Lordships will humbly advise Plis 
Majesty that the appeal should be dismissed and 
that the judgment of the High Court should be 
affirmed. The appellants must pay tbe costs of 
the appeal. 

D. It. R. Appeal dismissed. 

Solicitors for Appellants —Cassavetti Cousias A Co. 

Solicitors for Respondents—7’. L. Wilson A Co. 


[C. N. 48.] 

A. I. R. (35) 1948 Privy Council 178 

(Fro7n Lahore) 

6th April 1948 

Lord Simonds, Lord Morton op 
Henrvton and Sir Madhavan Nair 
Mehr Chand — Appellant v. Shih Lai and 
another —Bespondmts. 

Privy Council Appeal No. 15 of 1947. 

Civil P. G. (1908), S. 144 — Judgment-debtor is 
entitled only to actual sum realized by decree- 
holder in execution of decree before its reversal. 


Where in execution of his decree A realizes the 
arrears of rent from the tenants of the shops belonging 
to the judgment-debtor B and subsequently, the decree 
is reversed in appeal, in tbe restitution proceedings B 
is entitled to get back only tbe actual sum realized by 
A from tbe tenants and not the full amount of the 
arrears of rent claimed by B from each of the tenants, 

[Para 11] 

Annotation : (’44.Com.) Civil P. C., S. 14IS N. 20. 

Cases referred — 

1. Beported m (’42) 29 A. I. R. 1942 P. C. 61 : I.L.R. 
(1942) Kar. P. C 157 (P. C.). 

2. (’44) 71 I. A. 149 : 31 A. I. R. 1944 P. C. 87 : 

I. L. R. (1945) Kar. P, C. 10 ; 216 I. C, 178 (P. 0.), 
N. R. Kapur v. Murlidbar Kapur. 

W. W, K. Page and J. Chinna Durai — 

for Appellant. 

C. S. Bevcastle and B. K. Sandoo — 

for Respondents. 

Sir Madhavan Nair. — This is an appeal 
from a judgment and order of the High Court 
of Judicature at Lahore dated 8th June 1943, 
varying a judgment and order of the Senior 
Subordinate Judge, Amritsar, dated SObh August 
1939. 

[ 2 ] The appeal arises out of an application 
made by the appellant under S. 144, Civil P. 0., 
against Paira Mai, since deceased, the father of 
tbe respondents, following the reversal of a de¬ 
cree which had been passed against him. 

[3l Section 144, Civil P. C., is as follows : 

'’Where and in so far os a decree is varied or 
reversed, tbe Court of first instance shall, on the appU- 
cation of any party entitled to any benefit by way of 
restitution or otherwise, cause such restitution to be 
made as will, so far as may be, place the parties in the 
position which they would have occupied but for such 
decree or such part thereof as has been varied or 
reversed; for this purpose, tbe Court may make any 
orders, including orders for the refund of costs and for 
the payment of interest, damages, compensation and 
mesne profits, which are properly consequential on such 
variation or reversal.” 

[4] The appellant and Paiia Mai were part¬ 
ners in a factory for the making of glass called 
the Northern India Glass Factory, Amritsar. As 
troubles arose in connection with the working 
of the factory, Paira Mai brought a suit on 6th 
January 1928, against the appellant for the re- 
covery of Rs. 39,037-16-3 on account of principM 
and interest said to be due to him. Out of this 
sum, RS. 23,150 were claimed by Paira Mai under 
cl, 14 of deed of partnership, and Rs. 14,543-2-3 
on account of tbe price of the coal supplied by 
him to the factory. 

[6] On 23rd December 1926, the trial Court 
gave Paira Mai a decree for Rs. 24,486. Hia 
claim for the price of coal was dismissed on the 
ground that a separate suit should be brought for 
that amount as it could not be recovered under 
cl. 14 of the deed. Both parties appealed against 
the decree. The High Court reverb the decree 
and remanded tbe case to the lower Court for 
dealing with it as one for dissolution of partner¬ 
ship and for rendition of accounts. The High 
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Court; observed that the sum of Es. 14,543 the 
price of coal should be adjusted when accounts 
were taken between the parties. The judgment 
of the High Court in the appeals was passed on 
19th December 1932. It may be mentioned here 
that in the partnership action a final decree was 
passed for the sum of Rs. 9642 1-7 in favour of 
Paira Mai, Against this decision an appeal Was 
filed before the High Court and that appeal was 
dealt with by the High Court in a separate 
order. 

[6] Before the decree obtained by him on 
23rd December 1925. was set aside by the High 
Court, Paira Mai took out execution to realise 
the amount decreed in his favour by the Subor¬ 
dinate Judge. By proceedings in execution he 
was able to realise a sum of Es. 15,349-12-3 in 
cash by selling the factory, articles in it, by 
realising the arrears of rent due from the 
tenants of the six shops belonging to the appel¬ 
lant, and also by obtaining certain amounts of 
money by execution through Srinagar and Sial- 
kot Courts. He also purchased the equities of 
redemption of the six shops already- mentioned, 
and also of another shop, all of which had been 
under mortgage. 

[7] Under the restitution proceedings initiated 
under s. 144, Civil P. C., the appellant was 
awarded by the Subordinate Judge on account 
of damages suffered by the execution of the 
decree before it was reversed in appeal, a sum 
of Rs. 64,407 with interest, and a sum of Rupees 
7474-11-0 which had been deposited by Paira Mai 
in Court. He was also allowed mesne profits 
and possession of the shops which had passed 
into the hands of Paira Mai. On appeal, the 
High Court reduced the said sum to Es. 15,660 
with interest at 6 per cent, per annum from SOth 
August 1939, to the date of realisation. 

[8] The order passed by the High Court has 
been challenged by the appellant before the 
Board only with respect to a few items. These 
relate to : 

(1) The reduction made by the High Court in res¬ 
pect of the arrears of rent of property of which Paira 
Mai took possession ; 

(2) The award to the respondents by the High Court 
of interest nn sums paid by Paira Mai or the respon¬ 
dents, to mortgagees of the properties and for repairs, 
and 

(3) The reduction of interest made by the High 
Court. 

[9] Mr. Rewcastle, the learned counsel for 
the respondents, took the preliminary objection 
that the matters aforesaid are not to be regarded 
as a proper subject-matter of appeal to His 
Majesty in Council, as they involv^ no question 
of principle and are merely items of accounting 
in the taking of partnership accounts and would 
fall within the principle laid down in the judg¬ 


ment delivered by Lord Romer in Lala Ealcim 
Rai V. Lala Gaiiga Rain} which is referred to 
in the practice note in 69 i. a, 172. and which 
has been followed in 71 l. a. 149.^ He therefore 
^^SS^sted that the appellant should not be 
allowed to proceed with the appeal. 

[10] Not being satisfied that they ought to 
deal with this appeal on the basis of the above 
mentioned principle their Lordships allowed the 
appeal to proceed and now deal with the several 
questions raised seriatim. 

[11] (l) The arrears of rent : The learned 
Subordinate Judge allowed almost the full 
amount of the arrears of rent claimed by.the 
appellant from each of the tenants who were in 
occupation of the shops. The learned Judges of 
the High Court reduced the amount by decreeing 
only the sum actually realised by Paira Mai. 
Their Lordships are not satisfied that any prin¬ 
ciple has been disregarded by the High Court in 
deciding the question. In the circumstances of 
the case, their Lordships think ■'that the appel- 
lant is not entitled to get more than the sums 
actually realised from the tenants. 

[12] (2) Interest : It was contended that the 
High Court erred in allowing rebate interest to 
the respondents on sums paid by Paira Mai or 
the respondents to the mortgagees from whom 
Paira Mai redeemed the properties in course of 
execution of the decree of the Subordinate Judge, 
In developing this argument their Lordships 
were taken through the method of computation 
of interest adopted respectively by the High 
Court and the Subordinate Judge as shown in 
the tables of calculation appearing in their res¬ 
pective judgments. Their Lordships after full 
examination are satisfied that the method fol¬ 
lowed by the High Court is in result the same 
as that adopted by the learned Subordinate 
Judge and is in the circumstances of the case 
fair and correct. They do not think that a pro¬ 
per case has been made out for displacing the 
calculations made by the High Court. 

[13] (3) Repairs ; This item relates to the sum 
allowed for repairs of the shops while they were 
in the possession of Paira Mai. It was submitted 
that one item of Rs. 447-8-0 has been wrongly 
allowed to the respondents under this head. 
Their Lordships do not find any ground for dis¬ 
turbing the conclusions of the High Court on 
this question. 

[14] (4) The rale of interest : The learned 
Subordinate Judge allowed interest at 1 per cent, 
per mensem on different items of money due to 
the appellant till the date of his order, with 
future interest at 6 per cent, per annum till 
realisation. The learned Judges of the High 
Court in reducing the rate of interest on the 
mesne profits and other items to 6 per cent, (the 
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usual Court rate of interest) has given sufficient 
detailed reasons for the reduction made by them. 
On sums realised by Paira Mai by execution 
through Srinagar and Sialkot Courts .the appel¬ 
lants have been allowed 9 per cent, for special 
reasons. Considering the reasons given by the 
learned Judges, their Lordships see no reason to 
disturb their decision as to the rate of interest. 

[ 15 ] Their Lordships will humbly advice His 
Majesty that the appeal should be dismissed 
with costs. 

E.G.n. Appeal cli&missed. 

.Solicitors for Appellant — Hy. S. L. Polafi d Co. 

Solicitors for Respondents — T. L. Wiho^i <t Co. 


[Case No. 49.] 

A. 1. R. (35) 1948 Privy Council 180 

(From Faina ) 

11th May 1948 

Lord Simonds, Lord Morton of 
Henryton and Sir Madhavan Nair 

Bhan Kumar Chand and another — Appel¬ 
lants v. Mohan Lal and others — Respondents. 

Privy Council Appeal No. 19 of 1947. 

Civil P. C. (1908), O. 21, R. 35 — Decree for pos¬ 
session of village — Village mixed up with other 

area — Decree-holder unable to identify village_ 

In execution,orderfor possession cannot be granted. 

Where the village, the possession of which wasdecreed 
to the do3ree-holder, was so inextricably mixed up with 
other villages that after a lapse of more than half a cen¬ 
tury, it was impossible to find out with reference to any 
contemporaneous records, as to which lands constituted 
the village in question and the decree-holders were 
unable to identify the village : 

Held, agreeing with the High Court that the decree- 
holders were not entitled to get in execution proceed¬ 
ings an order for possession of the village, [Para 16] 

Annotation: (’44 Com.) Civil P.C.,0.21, R.35, N.12. 

Case rejerred : — 

1. (’18) 22 C. W. N. 505 : 4 A. I. R. 1917 P. C. Ill: 
44 I. C. 304 (PC), Tarini Charan Sarkar v. Bishun 
Chand. 

A. G. P. Pullan — for Appellants. 

Dingal Foot — for Respondents. 

Sir Madhavan Nair. —The appeal arises out 
of proceedings in execution of the decree in Suit 
NO. 177 of 1924 (remanded), made by the Sub¬ 
ordinate Judge of Arrah on 17-5.1930, which was 
modified by the High Court of Judicature at 
Patna in F. A. No. 130/l930, on 9 1-1935. 

[2] The order of the High Court in pursuance 
of which execution proceedings had been taken 
runs as follows: 

“In the execution there niu^t bo an enquiry as to the 
respective areas of Balbhadnrpur and Darihat as they 
existed at the time of the defendant’s mortgages irres¬ 
pective of the cadastral survey.” 

[3] The order now appealed against was passed 
by the High Court on 29-1.1914, setting aside the 
order in execution proceedings of the Additional 


Subordinate Judge of Arrah dated 18-11-1942, 
passed in pursuance of the High Court’s order 
in F. A. NO. 130/1930 (quoted above), and dismis- 
sing the said execution proceedings. 

[4] The question for decision in this appeal is 
whether the appellants (decree-holders) are entitl. 
ed to get in execution proceedings an order for 
possession of the village Darihat which had been 
decreed to them, the boundaries and area of 
which cannot be ascertained and which they are 
unable to identify. 

[ 5 ] To appreciate the arguments, the facts 
and circumstances which led to the passing of 
the High Court’s order in F. A. l30/l930 must 
first be mentioned. These are as follows : 

Jamalpur, Tajpur, Darihat and Balbhadarpur were 
four villages of the maba) Balbhadarpur, also known as 
Balbbadrpur Darihat, which consisted of 15 villages. 
The mabal belonged 10 two brothers. A village called 
Arjunbigba bad been constituted out of portions of 
Jamalpur, Tajpur and Darihat. 

On 15-7-1889, a usufructuary mortgage had been 
executed by the mortgagors in respect of the village 
Arjunbigba in favour of the respondents* (judgment 
debtors’) predecessors-in-interest. On tbe next day a 
simple mortgage was executed in their favour in respect 
of village Balbhadhrpur.’* 


[6] At the time of the above mortgages, a 
partition was proceeding in respect of the whole 
mahal, by which the mahal was divided into two 
estates and each brother was given one estate. 
In spite of this partition the two brothers execut¬ 
ed.on 10-2.1896, a simple mortgage of the entire 
mahal in favour of the appellants’ predecessor- 
in-interest. 

[ 7 ] Soon after the execution of mortgages 
litigation began. The predecessors-in-interest of 
the parties to this appeal instituted suits on their 
respective mortgages and obtained decrees which 
w’ere ultimately confirmed by the Privy Council: 
see 22 C. w, N. 605.^ Both decree-holders took out 


execution of their respective decrees and purchas¬ 
ed the mortgaged properties. Though the appel¬ 
lants purported to purchase the entire mahal, it 
is clear that they had no title to that part of it 
which consisted of the villages of Arjunbigba and 
Balbhadarpur, in respect of which title vested in 
the respondents. 

[8] The respondents having been put in pos¬ 
session of both Balbhadarpur and Arjunbigba, 
proceedings were taken in the Land Registration 
Court by the appellants but they were resisted 
by the respondents who bad forestalled them in 
the matter of registration; whereupon the appel¬ 
lants instituted suit NO. 177 for possession of some 
of tbe villages in mahal Balbhadarpur excluding 
the principal village Bablhadarpur. The respon¬ 
dents (defendants to that suit) contended that 
by the year 1889 when they had taken their mort¬ 
gages Balbhadarpur bad become enlarged by the 
inclusion in it of tbe three villages Jamalpur, 
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Tajpur and Darihat and the villages had lost 
their identity. Ultimately, the appellants were 
given a decree for the villages of Jamalpur, 
Tajpur and Darihat. 

[9] In F. A. NO. l3o/i930, the above decree 
■was modified and the plaintiffs in the suit now 
represented by the appellants were given a decree 
only for Darihat. It was found as a fact that by 
the year 1889, when the mortgages had been 
executed, Balbhadarpur had become enlarged by 
the merger in it of the three villages Jamalpur, 
Tajpur and Darihat. The learned Judges (Wort 
and Varma JJ.) held that the plaintiffs are 
entitled to 

“a portion of those villages, the portion which by the 
usufructuary mortgage deed was described as Darihat, 
the defendants being entitled under the zarpeshgi to 
that portion called Arjunbigha and to that portion 
known as Balbhadarpur under the simple mortgage.” 

The area of the village Arjunbigha was definitely 
known as 464 bighas. The area of Balbhadarpur 
was not clear from the record. It was for these 
reasons that the learned Judge ordered that the 
respective areas of Darihat and Balbhadarpur 
should be inquired into in execution, so that the 
village of Darihat might be given to the appel- 
lants. 

[10] Their Lordships have narrated above the 
circumstances which led to the decretal order 
passed by the Court in F. A. No. 130 of 1930. As 
already stated, the orders, passed by the Courts 
in India in execution of this order form the 
subject matter of the present appeal. 

[11] The appellants took out execution twice. 
Though their Lordships are concerned only with 
the proceedings that took place in connection 
with the second execution, it will be useful to 
make a brief reference to the proceedings in the 
first execution. The judgment-debtors (respon¬ 
dents) objected to the proceedings, stating that 
the particulars of the land which the appellants 
desired to be given to them had not been furnish¬ 
ed, and that it was not the business of the re¬ 
spondents to identify the village in question. In 
response to the interrogatories served on them 
the appellants gave the description of the entire 
mahal and alleged that they should be given the 
possession of the entire mahal after deducting 
from it the area of Arjunbigha, and also the area 
of Balbhadarpur. It wag obvious that this state¬ 
ment was not specific enough for the execution 
to be proceeded with, and as further particulars 
asked for were not supplied, the petition was 
dismissed. On appeal, the dismissal was confirm¬ 
ed by Wort and Kowland, JJ., Wort, J., observ¬ 
ing that it was the duty of the appellants “to supply 
a description of the property sufficient to identify 
it discarding the name of Darihat. . . 

[12] Soon after, the appellants made the second 
application for execution stating that the entire 


area of the mahal was 2089 bighas, of which 223 
bighas was the area of Balbhadarpur proper, and 
that the rest of the area appertained to Darihat. 
The Subordinate Judge held that there was no 
reliable evidence to support this assertion. He 
disbelieved the oral evidence of the appellants’ 
witnesses,-and the report of the Commissioner 
who had not been appointed by the Court, relied 
on by the appellants. It may be stated bore that 
this body of evidence was disbelieved by the High 
Court also, and hag not been pressed before the 
Board. In the circumstances the Subordinate 
Judge observed as follows : 

“.It is not only difficult but rather an impossible 

task to ascertain the respective areas of Balbhadarpur 
and Darihat as they existed in 1889 with precision and 
accuracy. So I have chalked out another means of 
determining their respective areas though the same has 
to be based ou surmises.” 

[13] Working on the basis of the figures given 
in the papers of the decennial settlement of 1790 , 
he decreed that the appellants should get joint 
possession of the area in the proportion of 1019/ 
2089 bighas in touzi No. 7062 which they might 
get partitioned subsequently. This amounted to 
passing a fresh decree for joint possession which 
the executing Court was obviously not com- 
petent to do. 

[14] On appeal by the present respondents, 
the above decision was set aside as “entirely 
conjectural”. It was urged before the High 
Court that the burden Jay on the respondents— 
the judgment-debtors—to show which plots cons¬ 
tituted their village Balbhadarpur or village 
Arjunbigha, and that the decree-holders were enti¬ 
tled to all the rest of the lands as theirs as forming 
part of the village Darihat. This contention was 
rightly rejected by the learned Judges. They stated 
that the position of both parties was the same and 
neither party was able to identify its respective 
area. To the question who should fail in such 
circumstances, they gave the answer—the party 
on whom the onus lies must fail. Sinha J., with 
whom Beevor J., concurred, gave the following 
explanation of the difficulty experienced by the 

parties in identifying their respective areas: 

“It appears to me on a review of all the circumstances 
of the case that before the judgment*debtors took their 
mortgages aforesaid the lands of the villages Balbhadar¬ 
pur, Jamalpur, Tajpur, Darihat-Mirzapur-Sultan, as 
also the newly formed village Arjunbigha, had got so 
inextricably mixed together that after the lapse of more 
than half a century, it is impossible to find out with 
reference to any contemporaneous records, as to what 
lands constituted village Balbhadarpur proper, or village 
Darihat proper.” 

[15] In the result, the appeal was allowed and 
the application for execution was dismissed. 

[16] In view of the findings of fact arrived at 
by the Courts in India, which their Lordships 
accept, they are unable to give a judicial deci¬ 
sion in favour of the appellants. The burden of 
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Mr. Pullan’a argument was that the respon- 
^ents are in possession of lands to which they 
are not legally entitled. This may be so, but 
learned counsel has not been able to prove the 
area or the identity of the village which he 
claims in the execution proceedings. The truth 
of the matter is that by the time the mortgages 
of the year 1689 were taken, the areas of the 
three villages and Balbhadarpur had got so 
mixed up that it is now impossible to say exactly 
which was the village Balbhadarpur and which 
the village Daribat at that time. The various 
learned Judges who have dealt with the question 
are in complete agreement on this point, and 
their Lordships after going through the records 
are not in a position to differ from their opinion. 
In the circumstances there is no alternative but 
to dismiss this appeal. Their Lordships will 
therefore humbly advise His Majesty that this 
appeal should be dismissed with costs. 

R-G.D. Appeal dismissed. 

Solicitors for Appellants— Douglas Grant dt Co. 
Solicitors for Bespondents—Hy S. L. Polak Co. 

[Case No. 60.] 
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(From Madras) 

6th April 1948 

Lord Normand, Lord MacDermott 
and Sir John Beaumont 

Navaneethakrishna Marudappa Thevar — 
Appellant v. Navaneethakrishna Sivasuhra- 
mania Hirudalaya Marudappa Pandian — 
Bespondent. 

Privy Council Appeal No. 10 of 1947, 

Deed —Construction—Decree — Word ‘Cash’ in 
decree held could not be construed to include rents 
which were in arrear and had not been ingathered. 

A decree directed respondent 5 to “hand over to the 
appellant the Government promissory notes, war bonds 
and cash which wore in the hands of the Court of 
Wards at the time of the death of the said (testatrix), 
excludingeto." The question was whether the appellant 
could claim arrears of rent in execution of the decree* 

Held on a construction of the decree that especially 
having regard to the qualifying words ‘in the bands of 
the Court of Wards at the time of dfath of’ the testa* 
trix the word ‘cash’ could not reasonably and fairly bo 
construed to include rents which were then in arrear 
and had not been ingathered. [Para 3] 

Eddy and P. V. Stihha Poiv — for Appellant. 

A. Q, P. Pullan —for Respondent. 

Lord Normand.— In this appeal there were 
submitted to review decisions on five separate 
questions which had been pronounced at various 
stages of and execution petition by the High 
Court at Madras. Before the hearing of the 
appeal ended the parties wisely came to an 
agreement on four of these questions; it there¬ 
fore, remains to decide one only and it may be 


hoped that a decision on that one question may 
at long last bring into view the end of a litiga¬ 
tion which began in 1922, and which has been 
protracted beyond all reason by a succession of 
appeals and remands, too tedious to describe. 
Their Lordships do not pretend to apportion the 
responsibility for this sorry record of ineptitude, 
but it is apparent that a properly conceived ac¬ 
counting competently carried out at the begin- 
ning of the execution proceedings would long ago 
have resulted in a final decision. 

[ 2 ] The decree on which the execution pro¬ 
ceedings were based is dated 2.4-1935, and it was 
subsequently affirmed by this Board. It finally 

decided a suit which put in issue, inter alia : _ 

(1) the meaning and effect of a will and a tesla, 
mentary letter or codicil in favour of the appel¬ 
lant, and in particular (2) whether the appellant 
had under these testamentary writings a right to 
the arrears of rent of a certain estate which had 
accrued when the testatrix died and were reco¬ 
vered later. The testatrix held the estate as a 
Hindu widow and she therefore had a life interest 
therein with an absolute right to the income. 
She had in 1901 made over the management of 
the estate to the Court of Wards at Madras 
which remained in charge till her death in 1921. 
She had in 1920 purported to adopt the appel¬ 
lant, but the adoption was found to be invalid 
in the very suit which is the foundation of the 
present execution proceedings. Her will is dated 
9 6-1921. The relevant bequest in the will in 
favour of the appellant is in these terms: "I 
have transferred the property set out in Sch. U 
to my adopted sou with absolute rights”. Sche¬ 
dule II of the will is in these terms: 

“The entire amount, viz.. Rupees 89,000 up to date, 
which the Court of Wards were able to save for mo 
from the Zamin and which remain in the shape of 
Government pro-note and war bond, and the interest 
thereon, and the jewels, vessels, lace cloths, etc., and 
other samans which I may give to my adopted son from 
time to time”. 

The testamentary letter which is dated 26th June 
1921, is addressed to the Secretary of the Govern¬ 
ment Revenue Department, Madras. After re- 
questing that the (jourt of Wards should continue 
to manage the estate on behalf of her minor 
adopted son, the appellant, it continued: 

"If the Honourable Court of Wards is by Bomehow 
or other prevented from managing the estate on behalf 
of my minor adopted bod by means of any order of 
Civil Court, 1 request that all my moveables, jewels. • • 
which belong to me solely and which 1 have left in 
charge of my adopted son may be allowed to be retadn* 
ed with him for his personal and other use as per my 
will, dated 9-6-1921.... and that the savings at the 
hands of the Honourable Court of Wards at my death* 
which is my property under the Hindu law and to 
which my adopted son is -legally entitled, be handed 
over to him .... for bis personal and other expenses, 
including any funeral and ceremonial expenses, and 
cost of litigation if any.'* 


1948 


ViSHWANATH ViSHNU v. The King (Lord Oaksey) Priiry Gounoil 183 


The relevant portion of the decree of the High 
Court of 2-4-1935. is as follows: 

“This day .... this Court allowing this appeal in 
part eo far as the properties and savings set out in 
Sch. II of the Will .... dated 9 5-1921. are concerned, 
doth. . . , order and declare that the appellant is entitl- 
ed to the said properties and savings in whatever form 
they might have been existing on the date of the death 
of {the testatrix) and doth order and decree as follows : 
.... (2) that the 5th respondent’* (i.e., the party claim- 
ing against the appellant) “do also hand over to the 
appellant the Government promissory notes, war bonds 
and cash which were in the hands of the Court of 
Wards at the time of the death of the said (testatrix), 
excluding the funds of the Devastbanam and after 
deducting^ the sum of Rs. 3,000 spent for the funeral 
expenses of the said (testatrix), together with the actual 
interest on the said Government pro-notes, war bonds 
and cash earned during the management of the Court 
of Wards and thereafter during the time the said bonds 
and moneys were lying in Court deposit under the 
directions of the District Court, as also the interest on 
the amount, if any, drawn on behalf of the said 5th 
respondent from out of the said savings at the rate of 
6 per cent, per annum from the date of such drawing 
to the date of payment.” 

[S] The question now to be decided is whether 
the terms of that decree warrant the appellant’s 
claim in the execution proceedings to the arrears 
of rent, and that is a question which depends 
solely on the construction of the decree itself. It 
is, therefore, not competent to modify the terms 
of the decree by reference to the will and codicil, 
nor is it relevant to consider the terms of the 
judgment on which the decree proceeds. But it 
is apparent from this judgment that for some 
reason the question of the arrears of rent, though 
it was properly before the Court for decision, 
received but small attention. That, however, 
does not afifect the decree. It is not and cannot 
be disputed that the appellant’s claim to the 
arrears of rent must rest entirely upon the word 
■’cash” in para. 2 above recited. The earlier 
passage, which is introductory to the mandatory 
part of the decree, is plainly incapable of cover¬ 
ing more than what is set out in sch. li of the 
will, and the only extension beyond that to be 
found in para. 2 of the mandatory part of the 
decree, is the word *‘cash”. Their Lordships are 
of opinion, especially having regard to the quali¬ 
fying words “in the hands of the Court of 
Wards at the time of death of” the testatrix, 
that the word ’’cash” cannot reasonably and 
fairly be construed to include rents which were 
then in arrear and had not been ingathered. 
This conclusion accords with that of the High 
Court. The appeal on this question fails; on the 
other questions efifect will be given to the settle, 
ment arrived at by the parties. 

[4] Their Lordships will, therefore, humbly 
advise His Majesty that the appeal should be 
dismissed and that the decree of the High Court 
at Madras appealed against should be affirmed 


subject to the modification that the appellant 
shall be found entitled to payment of simple 
interest on the sum of Es. 17,920.14-1 at the Court 
rate from time to time prevailing from 4 - 7 - 1921 , 
till payment, and to payment of the sum of 
Rs. 4,841-6-6 without interest, both said payments 
privto loco out of the fund deposited and quoad 
excesmm from the respondent. The parties will 
each bear their costs in this appeal. 

Appeal dismissed. 

Solicitors for Appellant —d White. 

Solicitors for Respondent—DowpZas Grant d Void. 


[Case No, 51.] 
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(From East Africa) 

12th January 1948 

Lord Uthwatt, Lord Oaksey and 
Sir John Beaumont. 

Vishwanath Vishnu Dahholkar—Appellant 

V. The King. 

Privy Council Appeal No. 44 of 1946. 

Penal Code (1860), Ss. 279 to 289_Negligence— 
Tanganyika Penal Code, S. 222—Negligence char¬ 
ged under S. 222 is not so grave as that under 
offence of manslaughter. 

The circumstances dealt with in the sub-sections of 
S. 222 are all circumstances which in themselves involve 
danger and, although the negligence which constitutes 
the offence in these circumstances must be of a higher 
degree than the negligence which gives rise to a claim 
for compensation in a civil Court, it is not of so high 
a degree as that which is necessary to constitute the 
offence of manslaughter. Hence it is not necessary 
for the prosecution to prove the same high degree of 
negligence under S. 222 as in a prosecution for man¬ 
slaughter. [Paras 5 &-6] 

Case referred'. _ 

1. (1937) 1937 A. C. 576 : 106 L. J. K. B. 370 : 156 
L, T. 464 : 1937-2 All. E. R. 552, Andrews v. Direc¬ 
tor of Public Prosecutions. 

S. P. Khamhatta and H,J,Umrigar —for Appellant. 

Frank Gahan —for The King. 

Lord Oaksey.—This is an appeal by special 
leave from the judgment of the Court of Appeal 
for Eastern Africa confirming the appellant’s 
conviction of negligence under S. 222 (e) Tan¬ 
ganyika Penal Code while quashing his convic- 
tion of being an accessory after the fact to an 
attempt to procure an abortion and affirming 
the sentence of three months’ hard labour passed 
upon him by the High Court of Tanganyika at 
Arusha on 15-2-1944. 

[2] The appellant is a Licentiate of the College 
of Physicians and Surgeons of Bombay, India, 
and has been registered with the Bombay Medi¬ 
cal Council, India, since 1926. He was employed 
as a Sub-Assistant Surgeon by the Medical 
Department of the Tanganyika Government from 
1929 till 15-2-1944, when his service was ter. 
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j-ninatecl by the Government owing to the convi¬ 
ction. out of which this appeal has arisen. 

l3] The count upon which the appellant has 
been found guilty was as follows. 

^tniinicnt of 0//enrc;—Givin" Surgical treatment 
n‘'g]igentl.y and in a manner likely to endanger life or 
to cause barm contrary to section 222 of tho Penal 
Code. 

Particulars oj Offence :—Vishwanath Vishnu Da- 
bbolkar and Sadanund Shnmrao Nadkarni on about 
the 22nd day of July, lOl.'l. in the Northern Province 
>^nrgical!y treated one Elenora Kopko in such a negli¬ 
gent manner as to be likely to endanger her life or to 
cause her liarm. 

U] Section 222 is as follows: 

“222. Any person who in a manner so rash or negli¬ 
gent a.c to endanger human life or to be likely to cause 
harm to any other person— 

(a) drives any vehicle or rides on any public way; or 

(b) navigates, or takes part in the navigation or wor¬ 
king (yf any vessel; or 

(c) does any act with fire or any combustible matter, or 
omits to take precautions against any probable danger 
from any fire or any combustible matter in his posses¬ 
sion; or 

(d) omits to take precautions against any probable 
danger from any animal in his possession; or 

(c) gives medical or surgical treatment to any person 
whom he has undertaken to treat; or 

(0 dispenses, supplies, soils,administers or gives away 
any medicine or poisonous or dangerous matter; or 

(g) docs any act with respCct to, or omits to take pro¬ 
per precautions against any probable danger from any 
machinery of which he is eolely or partly in charge; 
or 

(b) does any act with re.spcct to, or omits to take pro¬ 
per precautions against any probable danger from any 
explosive in his possession 
is guilty of a misdemeanour.” 

[5] It is not necessary to restate the facts in 
detail since tho only questions argued before 
their Lordships’ Board were first, whether the 
Court of Appeal were right in holding that it 
was not necessary for the prosecution to prove 
the same high degree of negligence under S. 222, 
as in a prosecution for manslaughter and. second, 
whether there was any evidence upon which 
the Courts in Eastern Africa were entitled to 
convict the appellant under sub-section (e) of 
the said section. 

[6] Their Lordships are of opinion that the 
Court of Appeal were right in the interpretation 
put upon S. 222. The negligence charged in that 
section is not necessarily as grave, either in its 
nature or its consequences as in the offence of 
manslaughter. The analogy between this section 
and S. 2, Plnglish Load Traffic Act, 1930, is in 
their Lordships’ view, a true analogy and just as 
in (1937) A. 0 .576,^ tlie House of Lords explained 
the different degrees of negligence which tho pro¬ 
secution must prove to establish the offences of 
manslaughter and dangerous driving, so in the 
case of S. 222 the degree of negligoDce differs in 
cases of the felony of manslaughter and in cases 
of misdemeanour under s. 222 . The circumsta- 
nces dealt with in the sub-sections of s. 222, are 


all circumstances which in themselves involve 
danger and, although the negligence which cons- 
titutes the offence in these circumstances must* 
be of a higher degree than the negligence which 
gives rise to a claim for compensation in a Civil 
Court, it is not, in their Lordships’ opinion of 
so high a degree as that which is necessary to 
constitute the offence of manslaughter. 

[7] On the second question their Lordships 
are of opinion that there was evidence and, in 
particular, the evidence of Dr. Forrest and the 
witness Mike, which justified the conviction of 
the appellant and that no case of miscarriage of 
justice has been established. 

[8] Their Lordships will therefore humbly 
advise His Majesty that this appeal shall be 
dismissed. 

D.s. Appeal dismissed. 

Solicitors for Appellant—T. L. d Co. 

Solicitors for the King— Burchells. 

[G. N. 62.] 
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(From S 2 ipreme Court of Fiji.) 

9th December 1947, 

Loed Uthwatt, Lord Oaksey and Sir 

John Beaumont. 

Emmdn7iel Joseph — Appellant v. The 
King. 

Privy Council Appeal No. 93 of 1946. 

Criminal P. C. (1898), S. 309-Fiji Criminal P.C. 
S. 308—Trial with aid of assessors — Judge ac¬ 
cepting verdict of assessors as binding and passing 
sentence without giving judgment as required by 
Ss. 156 and 157—Conviction quashed. 

Under S. 308 of Fiji Criminal P. C. the Judge is 
required to give judgment and it is for him to convict 
or acquit and in doing so be is not bound by tho 
opinion of the assessors. Where the'Judge in a trial 
with the aid of assessors has left the appreciation of 
cvidcnco to the assessors and accepted their couclasion 
ns the verdict of a jury which bound him instead of 
regarding it merely as an opinion which might help 
him in arriving at his own conclusion and has passed 
sentcnco without pronouncing a judgment as requi^ 
by Ss, 15Gandl57 and the accused is thus convicted by 
the assessors who had no power to try or convict him 
and sentenced by n Judge who had not convicted him, 
the conviction and sentence should bo quashed. 

[Paras 8 & 9} 

Annotation.—{’46-Com.) Criminal P, C., S. 309, 
N. 12, 13 and 15. 

BiiigU Foot, Ben. Oavin Simmouds—for Appellant. 

Frank Qahan—ior the King. 

Sir John Beaumont.— This is an appeal 
against tho purported conviction of the appellant 
by the supreme Court of Fiji (Criminal Juris- 
diction) on 10 9.1945, for the manslaughter on 
4-2-1945, of a child named Eavindra, and against 
the sentence of five years* penal servitude there- 
upon passed upon the appellant. 
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[2] At the conclusion of the arguments their 
Lordships announced that they would humbly 
advise His Majesty that the appeal should be 
allowed and the conviction and sentence quashed 
and they now state their reasons, 

[3] The question of law which arises in this 
appeal is similar to that which arose in Appeal 
NO. 94 of 1946 '' which was heard by their Lord- 
ships’ Board immediately before this appeal, 
though the facts in this appeal are different. 

[ 4 ] The appellant, with two other men, was 
charged with the offence of murder under s. 220, 
Penal Code of Fiji, and the trial took place 
before the learned Chief Justice of Fiji with the 
aid of five Assessors. 

[5] The material provisions of the Criminal 
Procedure Code are the following : 

156. — (1) The judgment in every trial in any crimi¬ 
nal Court in the exercise of its original jurisdiction 
shall be pronounced, or the substance of such judg¬ 
ment shall be explained, in open Court either imme¬ 
diately after the termination of the trial or at some 
subsequent time of which notice shall be given to the 
parties and their advocates, if any : 

Provided that the whole judgment shall be read out 
by the presiding Judge or Magistrate if he is requested 
so to do either by the prosecution or the defence. 

157. — (1) Every such judgment shall, except as 
otherwise expressly provided by this Code, be written 
by the presiding officer of the Court in English, and 
shall contain the point or points for determination, the 
decision thereon and the reasons for the decision, and 
shall be dated and signed by the presiding officer in 
open Court at the time of pronouncing it. 

^ (2) In the case of a conviction the judgment shall 
specify the offence of which, and the section of the 
Penal Code or other Jaw under which, the accused 
person is convicted, and the punishment to which ho 
is sentenced. 

248. Every trial before the Supreme Court in which 
the accused or one of them or the person against whom 
the crime or offence has been committed or one of 
them is a native or of native descent, or of Asiatic 
origin or descent, shall be with the aid of assessors in 
lieu of a jury, unless the presiding Judge for special 
reasons to be recorded in the minutes of the Court 
thinks fit otherwise to order, and upon every such trial 
the decision of the presiding Judge with the aid of 
such ^assessors on all matters arising thereupon which 
in the case of a trial by jury would be left to the deci¬ 
sion of the jurors shall have the same force and effect 
as the finding or verdict of a jury thereon. 

308.— (1) When, in a case tried with assessors, the 
case on both sides is closed, the Judge may sum up 
the evidence for the prosecution and the defence, and 
shall then require each of the assessors to state his 
opinion orally, and shall record such opinion. 

(2) The Judge shall then give judgment, but in 
doing so shall not be bound to conform to the opinions 
of the assessors. 

(3) If the accused person is convicted, the judge shall 
pass sentence on him according to law. 

[6] At the close of the evidence the learned 
Chief Justice charged the Assessors. The charge 
was a full and fair one, but there is no doubt 
that the l earned Chief Justice treated the Asses- 

*Beported in (’48) 35 A. I. K.ni948 P. C. 81 : 49 Or. 

L* J, 258, Patesari Maharaj v* The Xing# 


Bors as a jury and left to them the decision upon 
all questions of fact. To illustrate this the con- 
elusion of the summing up may be quoted. 

I remind you that, as Mr. Prichard has truly said, 
the onus of proof in these criminal cases is upon the 
Crown, and you should consider the case of each one 
of these accused separately, and you should not convict 
any of them unless you are satisfied beyond reasonable 
doubt that the crime has been brought home to him. 
And you will remember, on the subject of murder, 
that if they are to be convicted of murder you must 
be satisfied, not only that they took part in the shoot¬ 
ing, but also that at that time they had the intention 
to cause death or grevious bodily harm. If you are not 
satisfied of that, none of them should be found guilty 
of murder. But if, on the other hand, you are satisfied 
that they did go in a party in common agreement to 
shoot up the store, that they were quite reckless whe¬ 
ther they killed anybody or not, but that they had not 
formed any intention to kill, then your verdict should 
be manslaughter.” 

Each of the assessors expressed the opinion that 
the accused were guilty of manslaughter. They 
then returned a verdict “Guilty of manslaugh. 
ter”. 

[ 7 ] The learned Chief Justice did not pro¬ 
nounce judgment as required by Ss. 156 and 157, 
of the Procedure Code, nor did he specify under 
which section of the Penal Code the accused 
were convicted. In passing sentence, however, 
he expressed the opinion that the accused had 
been very properly convicted of an outrageous 
offence. 

[8] In the result the appellant has been con- 
victed by assessors who had no power to try or 
convict him, and sentenced by a Judge who had 
not convicted him. 

[ 9 ] Mr. Gahan for the Crown has argued that 
in this case there has been no such substantial 
miscarriage of justice as would justify this 
Board, acting in accordance with the principles 
upon which the Board always acts in criminal 
cases, in advising His Majesty to interfere with 
the conviction. He points out that it is reason¬ 
ably clear from the charge to the assessors that 
the learned Chief Justice thought that the ac¬ 
cused were not guilty of murder, but were guilty 
of manslaughter, and that, in passing sentence, 
he expressed his approval of the conviction. It 
is no doubt possible, and even probable, that if 
the learned Chief Justice had tried the case in 
accordance with the provisions of the Procedure 
Code he would have reached the conclusion 
which the assessors reached, namely, that the 
accused were guilty of manslaughter. This, how¬ 
ever, is matter of conjecture. The learned Chief 
Justice does not appear to have brought his own 
mind to bear on the question of the guilt or in¬ 
nocence of the accused. He left the appreciation 
of evidence to the assessors, and accepted their 
conclusion as the verdict of a jury which bound 
him, instead of regarding it merely as an opinion 
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l^vhich might help him in arriving at his own 
conclusion. The appellant was entitled to he 
tried by the Judge and he has not been so tried 
and, in the circumstances, the only course open 
to the Board was to advise His Majesty to aUow 
the appeal and quash the conviction and sen- 
'tence. 

D.s. Appeal allowed. 


Soliritorf? for Appellant — Barrow Rogers & Nevill. 
Solicitors for The King — Burchells. 


fO. N. 53.] 
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Henryton and Sir Madhavan Nair. 


ehould be so construed as to apply only to those per¬ 
sons who by virtue of residence or, in some cases, citi¬ 
zenship or nat’onality are regarded as subject to the 
jurisdiction of the State which has enacted the statute : 
(1891) A. C. 455, Ref. [Para 23) 

(e) International law— Rule must be binding 
between nations. 

International law, is a rule of law which is accepted 
as binding between nations. It must be shown by satis¬ 
factory evidence either that the particular proposition 
put forward has been recognised and acted upon by our 
own country, or that it is of such a nature and has 
been so widely and generally accepted that it can hardly 
be supposed that any civilised State would repudiate it, 
The mere opinions of jurists, however eminent or lear¬ 
ned, that it ought to be so recognised are not in them¬ 
selves sufficient. They must have received the express 
sanction of international agreement, or gradually have 
grown to be part of international law by their frequent 
practical recognition in dealings between various 
nations: (I905j 2 K. B. 391, Ref. [Para 27] 


Nai77i MoIvaJi, the owner of the Motor 
Vessel ^'Asya '^— Appellant v. The Attorney^ 
General, Palestine — Respondent, 

Privy Council Appeal No. 36 of 1947. 

(a) Palestine Immigration Ordinance (1941)_It 

is not repugnant or inconsistent with provisions of 
Mandate. 

The Palestine Immigration Ordinance (which is 
general in its application to persons of any nation or 
creed) does not depart in the smallest degree from the 
terms of the Mandato nor is in any measure repugnant 
to or inconsistent with its provision and is not on that 
account ultra vires, [Para 14] 

(b) Palestine Immigration Ordinance (1941), S. 12 
—'“Master, owner or agent” is not restricted to 
Palestinian citizen or resident. 

There is no room for limiting the moaning of tbo 
words “master, owner or agent” whore they occur in this 
Ordinance, to persons who arc either Palestinian citi¬ 
zens or residents in Palestine. [Para 23] 

(c) Palestine Immigration Ordinance (1941), S. 12 
— Ordinance cannot be read as authorizing seizure 

of vessel on open sea outside territorial waters_ 

International law. 

The Ordinance cannot be read as authorizing seizuro 
of a vessel on the open sea, outside the territorial 
waters of Palestine. Where a vessel is brought within 
the territorial waters under compulsion and then seized 
under the powers given by the Ordinance, the bringing 
of the vessel within territorial waters is not the act 
done or purported to bo done under tbo authority of 
the Ordinance. The Ordinance is not concerned how 
the vessel came within the territorial waters. 

But even upon the assumption tliat the Ordinance 
authorized the soiziiro of a vessel on the open sea, it is 
not ultra vires, on the ground that it violates any rule 
of International Law, bocauso there is no such rule. 
Even ;f there be one, it is doubtful whether it would 
be applicable to a case of a Mandatory Power carrying 
out a common policy execution of which had been 
entrusted to it by other powers. [Paras 27 28] 

(d) Interpretation of statutes—Penal statute — 

Should be so construed as to apply to persons sub¬ 
ject to jurisdiction of State. 

It is a general rule of construction of statutes, 
(though it is subject to some qualification) that, since! 
as it is sometimes phrased, “crime is local”, a statute 
creating an offence and imposing a penalty for it 


(f) International law — Right to sail on open 
sea. 

There is no such doctrine called, “the freedom of the 
open sea” entitling a vessel to sail the open sea. off the 
coast of any territory, unqualified by any place or cir¬ 
cumstances. No such general agreement exists as to be 
binding between nations. 

But “freedom of the open sea”, whatever those words 
may connote, is a freedom of ships which fly and are 
entitled to fly the flag of a State which is within the 
comity of naUons. No question of comity nor of any 
breach of International Law can arise, if there is no 
State under whose flag the vessel sails. In the interest 
of order on the open sea a vessel not sailing under the 
maritime flag of a State enjoys no protection whatever, 
for the freedom of navigation on the open sea is free¬ 
dom for such vessels only assail under the flag of a 
State. [Para 28] 

(g) Palestine Immigration Ordinance (1941), S. 12 
(3) (iii) (a) — Penalizing non-resident by forfei¬ 
ture of property does not violate principle of Inter¬ 
national law. 

No principle of International law is violated by the 
Ordinance, when it penalizes persons of whatever 
nationality and wherever resident, who abet or are 
deemed to abet an offence under the Ordinance, by 
forfeiture of their property which is within the juris- 
diotioD. An enactment by a State of la penalty so ex¬ 
pedient, if not essential for the purpose of preventing 
an unlawful invasion of its “territory,” is not contrary 
to any established principle of International law. 

(()Mafrc—Evonif there was such a rule of Internatio¬ 
nal Law, whether an exception must not be made in the 
case of a Mandatory Power enforcing by action, which 
is essential, the policy which the Principal Allied 
Powers entrusted to its charge.) (Para 30] 

Cases referred i — 

1. (1891) 1891 A. C. 455 : 60 L. J. P. C. 65 : 65 L. T. 
321, MacLeod v. Attorney-General for Now South 
Wales. 

2. (1905) 1905-2 K. B. 391, West Rand Central Gold 
Mining Co., Ltd. v. Tbo King, 

Sir Valentino Holmes and J, S, Shapiro — for 
Appellant, 

C. T. he Qticsno, Frank Ga/mu, J, Q, Z#e Qiwwie— 
for Respondent. 

Lord Simonds.v-This appeal is brought by 
Naim Molvan, the owner of the motor vessel 
"Asya*’, from a judgment of the Supreme Court 
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of Palestine, sitting as a Court of Civil Appeal 
at Jerusalem, -which dismissed an appeal from 
an order of the District Court of Haifa, 
whereby that Court upon the application of the 
Attorney-General of Palestine under the provi¬ 
sions of S. 12, Immigration Ordinance, 1941, 
confirmed and ordered the forfeiture of the said 
vessel to the Government of Palestine. 

[2] The facts of the case are not in dispute. 
On 27 3.1946, the ‘ Asya” was sighted by a British 
destroyer, H. M. S, “Chequers”, on the high seas 
some 100 miles south west of Jaffa. She was 
flying no flag when first sighted but later hoist¬ 
ed a Turkish flag. Then the destroyer hailed 
her and asked her destination by signal to which 
she made no reply. A boarding party of 18 per¬ 
sons was sent from the destroyer and when it 
arrived on the ship the -Turkish flag was hauled 
down and the Zionist flag was hofeted. Four 
charts on the ship appeared to have on them a 
course which fixes from La Ciotet Bay in France 
to a port just north of Tel-Aviv. The boarding 
party brought the “Asya” under the escort of 
the destroyer to the outer harbour of Haifa. 
The **Asya” is a freighter with little accom¬ 
modation for passengers but the hold had been 
fitted with tiers of bunks. There were 733 per¬ 
sons on board, none of whom had any passport 
or travel document or visa to enter Palestine. 
There was no passenger list nor any usual 
ship’s papers. 

[3] From these facts the inference has been 
drawn that the passengers intended, if possible, 
to effect an illegal landing in Palestine. In their 
Lordships’ opinion the inference was properly 
drawn. 

[43 On the arrival of the “Asya” at Haifa, the 
police and immigration authorities boarded her 
on 28-3-1946, and put the passengers ashore and 
sent them to a Clearance Camp at Athlit near 
Haifa, where the Immigration Ofilcer signed a 
warrant of detention for them. 

[5] On 18-4.1946, the respondent applied to 
the District Court of Haifa for an order confim- 
ing the forfeiture of the vessel to the Govern¬ 
ment of Palestine under S. 12, Immigration Or¬ 
dinance, 1941, on the ground that on 27-3-1946, 733 
persons were onboard the vessel within the terri- 
torial Waters of Palestine in circumstances in 
which the master, owner or agent of the vessel 
was deemed to have abetted the unlawful immi¬ 
gration of those persons. 

[6] On 14-6-1946, the learned Trial Judge in 
the District Court made an order confirming 
the forfeiture, 

[7] From this order an appeal was preferred 
to the Supreme Court and on 11-11-1946, that 
Court, consisting of Sir William Fitzgerald C. 

J, Edward and Shaw JJ.| dismissed the appeal. 


[8] It is necessary for a proper understand¬ 
ing of the appeal which has now been brought to 
His Majesty in Council to state at some length 
the relevant instruments under and by virtue of 
which the vessel was forfeited to the Govern¬ 
ment of Palestine. 

[9] In the first place, since learned counsel 
for the appellant has based an argument 
upon its terms, reference must be made to the 
Mandate under which His Majesty acts as the 
Mandatory Power for Palestine. By the Man¬ 
date it is provided as follows : 

^ “1. The Mandatory shall have full powers of legisla¬ 
tion and of administration fave as they may be limited 
by the terms of this mandate. 

• • • • . 

“4.'An appropriate Jewish agency shall be recognised 
as a public body for the purpose of advising and co-ope¬ 
rating with the Administration of Palestine in such 
economic, social and other matters as may affect the 
ptablishment of the Jewish national home and the 
interests of the Jewish population in Palestine and, 
subject always to the control of the Administration, to 
assist and take part in the development of the country. 

• • • • « 

6 . The Administration of Palestine, while ensuring 
that the rights and position of other sections of the 
population are not prejudiced, shall facilitate Jewish 
immigration under suitable conditions and shall en¬ 
courage, in cooperation with the Jewish agency refer¬ 
red to in Article 4, close settlement by Jews on the 
land, including State lands and waste lands not re¬ 
quired for public purposes.” 

[10] By the Palestine Order in Council, 1922 
(which was amended by the Palestine (Amend¬ 
ment), Order in Council, 1923, and will be cited 
as so amended), His Majesty after reciting 
(ifitBT dlid) that the Principal Allied Powers 
had selected Him as the Mandatory for Pales¬ 
tine and that by Treaty, capitulation, grant, 
usage, sufferance and other lawful means. He 
had power and jurisdiction within Palestine, by 
virtue and in exercise of the powers in that 
behalf by the Foreign Jurisdiction Act, 1890 , or 
otherwise in His Majesty vested was pleased by 
and with the advice of His Privy Council to 
order and it was thereby ordered inter alia as 
follows : 

“17. (1) (a) The High Commissioner shall have full 
power and authority, without prejudice.to the powers 
inherent in, or reserved by this Order to His Majesty, 
and subject always to any conditions and limitations 
prescribed by any such instructions as may be given to 
him under the Sign Manual and Signet or through a 
Secretary of State, to promulgate such OrUnances as 
may be necessary for the peace, order, and good govern¬ 
ment of Palestine, provided that no Ordinance shall be 
promulgated which shall restrict complete freedom of 
conscience and the free exercise of all forms of worship, 
save in so far as is required for the maintenance of pub¬ 
lic Order and morals; or which shall tend to discrimi¬ 
nate in any way between the inhabitants of Palestine 
on the grounds of race, religion, or language. 

9 « m 0 m ^ 

(c) Ko Ordinance shall be promulgated which shall 
be in any way repugnant to or inconsistent with the 
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provisions of the Mnndale and no Ordinafnce which 
c 'ncerns matters dealt with specihcally by the provi¬ 
sions of the Mandate shall be promulgated until a 
draft thereof has been communicated to a Secretary 
of State and approved by him with or without amend¬ 
ment.” 

[11] In exercise of the powers so conferred on 
him the High Commissioner duly made divers 
Ordioances relating to immigration into Pales¬ 
tine and matters connected therewith and these 
were consolidated in the Immigration Ordinance 
NO. 5 of ion. But before the happening of the 
events out of which this appeal arises this Ordi¬ 
nance was varied by regulations made by the 
High Commissioner under the Palestine (De¬ 
fence) Order in Council, 1937, and it is conve- 
uient to refer first to that instrument. 

[12] Following upon earlier so-called ‘’De- 
fence’* (Orders in Council it was of a drastic 
character. Its title indicates that its essential 
purpose was the defence of Palestine and in fact 
it conferred very large powers on the High 
Commissioner. By it “law*’ was defined to in¬ 
clude any Order of His Majesty in Council and 
any Ordinance, Ottoman Law, order, rule, regu¬ 
lation, bye-law or other law for the time being 
in force in Palestine and by s. G it was provid¬ 
ed that the High Commissioner might make such 
Regulations (in that Order referred to ns “De- 
fence Regulations”) as appeared to him in his 
unfettered discretion to be necessary or expedient 
for securing the public safety, the defence of Pa¬ 
lestine, the maintenance of public order and the 
suppression of mutiny, rebellion and riot, and 
for maintaining supplies and services essential to 
the life of the community and, without prejudice 
to the generality of the powers so conferred, by 
Defence Regulations (c) to make provision 
for the detention of persons and the deportation 
and exclusion of persons from Palestine and (d) 
to amend any law, suspend the operation of any 
law and apply any law with or without modifica- 
tion. By S. G (l) it was provided that a Defence 
Regulation or any order, rule or bye-law made 
in pursuance of such a Regulation should Lave 
effect notwithstanding anything inconsistent 
therewith contained in any law. 

[13] The character and wide scope of the 
powers given to the High Commissioner are re¬ 
levant to the question, which has been much de¬ 
bated before their Lordships, whether the Regu¬ 
lations which will now be considered w'ero va¬ 
lidly made. 

[ll] As has already been stated. Ordinances 
dealing with immigration into Palestine were 
made at an early date in the administration of 
the Mandatory. Nothing was more important to 
the peace and good Government of the country. 
In 1915, the High Commissioner found it neces¬ 
sary to make Defence Regulations amending the 


existing Immigration Ordinance of 1941 and the 
relevant provisions of that Ordinance as so 
amended must now be referred to. 

[15] The Ordinance after certain definitions 
which included that of “Commanding OfiScer'* 
as “the commander or officer in charge of any 
ship or boat in His Majesty’s service or in the 
service of the Government of Palestine,” and 
after making provision (by S. 8) for the boarding 
of any vessel for the detention and examination 
of any i)erson reasonably supposed to be a 
foreigner who desired to enter or to leave Pales¬ 
tine as therein mentioned and (by S. 6) for the 
exclusion from Palestine of certain categories of 
persons and (by s. 8) for the inspection, deten¬ 
tion and removal of intending immigrants, by 
8. 12 defined the offences and prescribed the 
penalties which are relevant to the present pro¬ 
ceedings. 

[16] The material parts of S. 12 (os amended) 
are as follows : 

“(1) II any person acts in contravention of or falls to 
comply with any of the provisions of this Ordinance 
or any rule made thereunder, or aids or abets in any 
such contravention or harbours any person who he 
knows, or has reasonable ground to believe, has acted 
in contravention thereof, he shall be guilty of an 
offence under this Ordinance. 

• • • • 

(2) Any foreigner who (a) enters Palestine in con¬ 
travention of S. 5 ... shall on being found in Paiostine 
be guilty of an offence under this Ordinance. 

• • t • 

(3) (i) for the purposes of this sub-section : 

(a) a person abets the commission of an offence if 
he aids counsels or procures the commission of the 
offence whether or not the person abetted docs in fact 
commit the offence or is capable in law of committing 
it: 

(b) without prejudice to the provisions of this Ordi¬ 
nance relating to actual abetment, the master, owner 
and ogent of a vessel and the commander, owner and 
agent of an aircraft are all deemed to have abetted the 
unlawful immigration of any person (hereinafter called 
‘that person’) who is proved to have been on board the 
vessel or aircraft in Palestine or the territorial waters 
thereof, whether that person or the vessel or aircraft 
came there voluntarily or not unless it is proved— 

(i) that that person did not enter or attempt to 

enter Palestine and did not intend so to do. 

* • • • 

(ii) any person who abets any other person in any 
contravention or attempted contravention of this Ordi¬ 
nance or any rule or order made by virtue thereof or 
harbours any person whom he knows or has reason to 
believe to have contravened or attempted to contravene 
this Ordinance or any rule or order made by virtue 
thereof and any master, owner or agent of a vessel or 
commander, owner or agent of an aircraft who is deem¬ 
ed for the purpose of this sub-seotion to have abetted 
the unlawful immigration of any person, shall be guilty 
of an offenco and may be tried summarily therefor by 
a District Court and shall be liable on conviction to a 
fine of one thousand pounds or to imprisonment for 

eight years or to both such fine and imprisonment. 

• • • ^ 

(iii) if any vessel, to the knowledge of the master, 
owner or agent or any aircraft to the knowledge of the 
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commander owner or agent or any vehicle or other 
means of conveyance to the knowledge of the owner 
or person in charge thereof is used in any contraven¬ 
tion or attempted contravention of this Ordinance or 
any order or rule made by virtue thereof or in the 
abatement of any contravention or attempted con¬ 
travention of this Ordinance or any order or rule 
made by virtue thereof ... or if any person is proved 
to have been on board a vessel or aircraft in circum¬ 
stances in which the master, owner or agent of the 
vessel or the commander, owner or agent of the aircraft 
is deemed to have abetted the unlawful immigration of 
that person then: 

(a) the vessel aircraft vehicle or other means of 
conveyance, as the case may be, shall, save as herein¬ 
after provided, be forfeited to the Government; 

(b) if in any criminal prosecution facts are established 
to the satisfaction of the Court which render a vessel 
aircraft or vehicle or other means of conveyance 
forfeited to the Government, the Court may by order 
confirm such forfeiture and such order shall save as 
provided in para, (e) he conclusive as to such forfei¬ 
ture; 

(c) in the absence of any order of a criminal Court 
confirming a forfeiture as above, the forfeiture may be 
confirmed by order of a District Court on the applica¬ 
tion by way of summons of the Attorney^General or 
his representative, such application being served on the 
master, owner or agent of the vessel ... or being served 
by affixing a copy thereof to the vessel aircraft vehicle 
or other means of conveyance : and the owner of the 
vessel aircraft vehicle or other means of conveyance 
shall have the right to show cause against the making 
of ihe order: 

• • • * 

(e) an order of any Court confirming a forfeiture 
shall be subject to appeal as near as may be as though 
it was a judgment of a District Court in a civil action 
between the Attorney-General as plaintiff and the 
owner of the vessel, aircraft or other means of conve¬ 
yance as defendant.*’ 

[17] Section 13 further defines for the pur¬ 
pose of that section the expression “prohibited 
immigrant” and provides by sub-ss. ( 2 ) and(3) for 
the pursuit by any Commanding Officer of any 
vessel or aircraft within the territorial waters 
of Palestine which he believes may be carrymg 
persons intending to enter Palestine and for the 
boarding and searching of such vessel or air¬ 
craft and by sub- 3 . (e) for the detention by any 
Commanding Officer or authorised officer of any 
vessel, aircraft, vehicle or other means of con¬ 
veyance, which he may have reason to suspect 
to be liable to forfeiture, until the question of 
forfeiture is determined. 

[J8] Upon the application of the respondent 
for an order confirming the forfeiture of the 
"Asya” there was no suggestion that there was 
any other person than the owner who was under 
the Ordinance to be deemed to have abetted 
any offence thereunder and it was the appel¬ 
lant, the owner, who appeared to show cause 
against the forfeiture. 

[19] Numerous contentions were put forward 
on behalf of the owner before the District Court 
and the Supreme Court of Palestine, not all of 
“Which have been maintained before their Lord- 
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ships. But throughout the proceedings it has 
been urged that the relevant provisions of the 

Ordinance are invalid as being repugnant to or 
inconsistent with the provisions of the Mandate 
for Palestine._ That this is a justiciable issue their 
Lordships will assume. But it appears to them 
that the validity of the Ordinance cannot on 
this ground be successfully challenged. If the 
terms of the Mandate required the Mandatory 
Power to facilitate Jewish immigration into 
Palestine under any conditions and at any cost 
to other interests, the contention might be 
maintainable. But the Mandate does not do so. 

On the contrary, the facilitation of Jewish immi¬ 
gration is expressly made subject to the term 
that the Administration shall ensure that the 
rights and position of other sections of the papu¬ 
lation are not prejudiced and to the further 
term that the immigration shall be under suita- 
ble conditions. Their Lordships see no reason to 
suppose that the Immigi’ation Ordinance (whichl 
is general in its application to persons of any 
nation and any creed) departs in the smallest 
degree from the terms of the Mandate or is in 

any measure repugnant to or inconsistent with! 
its provisions. 

C 20 ] The second ground of appeal which 
has been maintained before their Lordships was 
stated in the form of a dilemma. The relevant 
facts for this purpose being that the appellant 
is not a Palestinian citizen now resident in 
Palestine and that the “Asya” is not a Palestinian 
vessel, the assumption of law was then made 
■ that the power conferred on the High Commis¬ 
sioner by the Palestine Order in Council to 
make Ordinances or by the Palestine (Defence) 
Order in Council to make Emergency Regula- • 
tions varying any law was a delegated legisla- 
tive power strictly comparable with that confer¬ 
red by an Acl) of the Imperial Parliament upon 
a Colonial Legislature. From this assumption 
it followed, so it was contended, that it was not. 
competent for the High Commissioner to make 
any Ordinance or Kegulation which violated 
any established principle of international law. 
Then the dilemma was posed. Eithc-r the Ordi¬ 
nance as amended must be so construed as not 
to touch the owner of a vessel who was neither 
a Palestinian citizen nor within the local juris¬ 
diction of Palestine, cr, if such a construction 
was not admissible, then the Ordinance must 
pro tanto be regarded as ultra vires and in¬ 
valid. Linked with this contention was a fur¬ 
ther argument that in the relevant section of the 
Ordinance, viz., S. 12 (3) (i) (b) the words 
“whether that person or the Vessel or aircraft 
came there voluntarily or not” must in some 
way be construed so as not to cover the case of 
a vessel which, though in fact found within the 
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territorial waters of Palestine, had been brought 
there under escort of a British man-of-war after 
capture on the high seas. And here too it was 
argued that, if it was eo construed as to permit 
the forfeiture of a vessel forcibly directed from 
the high seas to a Palestinian port, the Ordi¬ 
nance was nUra vn'ea and invalid as infringing 
principle of international law. 

fifj] Their Lordships will for the purpose of 
this case assume that the power vested in the 
High Commissioner by Order in Council is ana- 
logcus to tliat conferred on a Colonial Legisla- 
tuie by an Act of the Imperial Parliament and 
sulject to the same limitations. They do not 
decide the question and it may well be that 
different consideratior s apply to a delegation of 
legislative power by virtue of the Prerogative 
from those which have beeen held in the past 
to govern tlie relations of the Imperial and 
Colonial Legislatures. Such relations -have a 
historical basis which has no exact counterpart 
in the somewhat anomalous creation of the Go¬ 
vernment of Palestine under an immediate 
exercise of the Prerogative and under the ulti¬ 
mate au'hority of the Mandate. Upon the foot¬ 
ing however that the initial ])roposition of law 
is valid, tie dilemma ix)sed by learned counsel 
must he examined. 

[22] The construction of the Ordinance does 
not appear to present any doubt or difViculty. 
In the hrst place the meaning of the words 
"whether that person or the vessel or aircraft 
came there voluntarily or not" is plain. They 
do not admit of the gloss which is sought to be 
put up n them. Jhther tho vessel came volun¬ 
tarily into Palestinian waters or it did not. 
There is no ierlmm quid. In efl'tct tho words 
bear the meaning which the bupreme Court of 
Palestine put upon them, "however it got 
there.” i 

[2^] In the next place, there is no room for 
limiting the meaning of tie w’ords 'master, 
owner or agent,” where they occur in this 
Ordiranco, to persons who are either Palestinian 
citizens or residents in Palestine. It may be 
stated as a general rule of construction, (iLough 
it is subject to some qualiiit ation) that, since, 
is it is sometimes phrased, "crime is local,” a 
statute creariiig an oflence and iniiosing a pe¬ 
nalty for it should be so construed as- to apply 
only to those persons who b} virtue of residence 
or, in some cases, citizenship or naiionality are 
regarded ns subject to the jurisdiction of the 
State which has enacted the siatute: see e. g. 
1891 A. C 455.* But in the present case it would 
largely stultify 4he purjose and tfiect of the 
Ordinance if, wherever the woids "master, 
owner or agent" occur, they were so limited in 
meaning. The words must dourly bear the 


same meaning wherever they occur, and that 
can only be their natural meaning unqualified 
by deference to the general rules above-mention¬ 
ed. 'Jo this matter their Lordships will recur. 

[24] Upon the footing then that the material 
words in the Ordinance mean just what they say, 
the other branch of the dilemma must be ex¬ 
amined. Is tho Ordinance, so read ultra vires 
and invalid? 

[25] Let the terms- of the Ordinance be ap. 
plied to the facts of this case. The "Asya” car¬ 
rying unlawful immigrants was, whether volun¬ 
tarily or not, in Palestinian territorial waters. 
The unlawful immigration w'as an offence 
under the Ordinance and the owner, the appel¬ 
lant, is deemed to have abetted that offence un. 
less he can escape under one or other of the 
sub-clauses of S. 12 (3) (i) {h}. This he has not 
done. Therefore under s. 12 (3) (iii) (a) the 
"Asya” is forfeited to tho Government of Pales¬ 
tine, and the Court must confirm the forfeiture 
unless the appellant can show cause against it. 

[26] It is to be noted, as the appeUant's 
learned counsel with his usual caudour admit¬ 
ted, that the issue w’ould be precisely the same, 
if the "Asya” had been sighted, boarded and 
directed to port, w'hile hovering immediately 
outside the territorial w'aters of Palestine with 
a view" to making an illegal landing of her pas¬ 
sengers under cover of darkness. An Ordinauce 
designed to discourage such an attempt by pro- 
vidieg for the forfeiture of the vessel would, it 
was contended, be invalid. 

[27] Their Lordships have grave.doubt whe- 
ther it is open to the appellant in the oircum 
stances of the present case to challenge the 
validity of the Ordinance on the ground that 
the vessel was brought within territocial waters 
under the compulsion of the British Navy. That 
act, whether or not it was a breach of any prin¬ 
ciple of international law, a matter presently to 
bo discussed, was not done or purp)orled to be 
done under the authority ol the Ordinance. The 
appellant has himself relied on the fact that the 
Ordinance itself gives a limited righC of pursuit 
and search which would be inconsistent with a 
larger right being thereby created But as a 
result of the act, right or wrong, the vessel was 
in fact in a Palestinian port and the terms of 
the Ordinauce demanded its forfeiture. The argu¬ 
ment of the appellant has assumed that the 
Ordinance is to be read as if it aulho^i3^d seizure 
of the "Asya" on the high «as and its validity 
was to be determined acce rdingly. It would 
appear that this assumption has been rejected in 
the Courts of Palestine and, as their Lo^^sbipa 
think, rightly. But inasmuch as the matter has 
been debated before them with much reference 
to authority, they think it right to say that in 
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their opinion the Ordinance is not open to chal¬ 
lenge on the ground that it offends against any- 
established principle of international law, even 
upon the assumption that it directly authorised, 
in the circumstances in which those acts were 
done, the seizure of the “Asya” on the high seas 
and her compulsory direction to a Palestinian 
port. The appellant cannot succeed in this plea 
unless he invokes a doctrine which is in the 
words of Lord Alverstone C. J. in (1905) 2 K. B. 
391 at p. 407, one really accepted as binding 
between nations.” It must be shown by satis¬ 
factory evidence, that learned Judge adds 

either that the particular proposition put forward has 
been recognised and acted upon by oui- own country, or 
that it is of such a nature and has.been so widely and 
generally accepted that it can hardly be supposed that 
any _ civilised Ktate would repud-ate it The mere 
opinions of jurists, hi wever eminent or learned, that it 
ought to be so recognised are not in themselves suffi- 
c ent. They must ha^e rece ved the express sauction of 
internationnl agreement or gradually have grown to be 
jpart of international law by their frequent practical 
(recognition in dealings between various nations.” 

[28] To satiefy this test, the appellant lias in¬ 
voked the doctrine which is called "the freedom 
of the open sea,” alleging that under the shield 
of that doctrine the “Asya” was entitled, what- 
ever her mission might be, to sail the open sea 
off the coast of Palestine. Their Loriiahips can¬ 
not assent to the proposition that any such right, 
unqualified by place or circumstance, is esta¬ 
blished by international law There is room for 
much discussion within what limits a State may 
for the purpose of enforcing its revenue or 
police or sanitary law claim to exercise jurisdic¬ 
tion on the sea outside its territorial water It 
has not been established that such a general 
agreement exists on this subject as to satisfy 
the test laid down by Lord Alverstone, but, even 
if it had been, it is far from clear that it would 
be applicable to the case of a Mandatory Power 
carrying out a common policy, the ex»-cut on of 
which had been entrusted to it by other Powers. 
Their Lordships therefore could not in any event 
conclude that any principle of international law 
had been violated. But it further appears to 
them that in the circumstances of the present 
case a discussion of the problem is somewhat 
academic. For the freedom of the open sea, 
whatever those.words may connote, is a freedom 
of ships which fly and are entitled to fly the flag 

4 is within the comity of nations. 

The ‘ Asya” did not satisfy these elementary 
conditions. No question of comity nor of any 
j breach of international law can arise, if there is 
no State under whose flag the vessel sails. Their 
jLordships would accept as a valid statement of 
the law the following passage from Oppenheim's 
International Law (tdn. 6 ), voL 1 , P. 646: ‘ In 
the interest of order on the open sea a vessel 


not sailing under the maritime flag of a Stale 
enjoys no protection whatever, for the freedom 
of navigation on the open sea is freedom for 
such vessels only assail under the flag of a State.” 
. Having no usual ship’s paper which would serve 
to identify her, flying the Turkish flag, to which 
there was no evidence she had a right, hauling it 
down on the arrival of a boarding party and 
later hoisting a flag which was not the flag of 
any State in being, the “Asya” could not claim 
the protection of any State nor could any State 
claim that any principle of international law 
was broken by her seizure. 

[29] If therefore contrary to the views which 
their Lordships have expressed, it is legitimate 
for the purpose of testing its validity to assume 
that it expressly authorised that which was done, 
they come to the conclusion that the Order in 

Council cannot on this ground be successfully 
challenged. 

[30] The further ground of challenge of the 
validity of the Ordinance has already been in¬ 
dicated; viz., that, upon the construction which 
has been put on it, it purports to penalise 
persons who are neither Palestinian subjects nor 
residents in Palestine. It is necessary however 
to examine more closely what is the act in res¬ 
pect of which a penalty is to be imposed. The 
offence itself can only take place in Palestinian 
territory, for it consists in the unlawful entry 
into that territory. But it can be abetted by, 
and can hardly take place without the abetment 
of, those who are outside the territory. Accor¬ 
dingly abetment of the offence is itself made 
l-unishable. Particularly the offence can hardly 
take place without the abetment of the master, 
owner or agent of the off ending ve.ssel, whose 
actual complicity, while they are outside the 
jurisdiction, may not easily be susceptible of 
proof. Therefore such persons are by the terms 
of the Ordinance “deemed” to have been guilty 
of abetment and the vessel is liable to forleiture. 
The question then is whether there is any prnici- 
ple of international law which is violated by an 
Ordinance which, in the circumstances in which 
this Ordinance was passed, penalises persons of 
whatever nationality and wherever resident, who 
abet or are deemed to abet an off ence against 
its laws. It is to be observed that, so far as their 
own persons are concerned, they cannot be 
punished so long as they remain outside the 
jurisdiction. Ihe question therefore narrows 
down to this, whether they may be penalised by 
the for'^eiture of their property which is within 
the jurisdiction. Their Lorcships have not been 
referred to any decision nor to any text book of 
authority, which suggests that the enactment by 

a State of a penalty so ex| edient, if not essential 
for the purpose of preventing an unlawful inva- 
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sion of its territory, is contrary to aay established 
principle of international law. Upon this ques¬ 
tion also their Lordships are in accord with the 
views expressed by the Supreme Court of Pales¬ 
tine, and would only add that even if any 
principle of general acceptation could be found 
which appeared to cover the case, it would still, 
as has already been observed in this judgment, 
remain to be considered whether an exception 
must not be made in the case of a Mandatory 
Power enforcing by action, which seems to it 
essential, the policy which the Principal Allied 
Powers entrusted to its charge. 

[ 31 ] For these reasons, which are an elabora¬ 
tion of those given by the Supreme CouH, their 
Lordships are of opinion that this appeal must 
be dismissed and they will humbly advise His 
Majesty accordingly. The appellant must pay 
the respondent’s costs of the appeal. 

li.G.D. Appeal dismissed. 

Solicitors for Appellant —Ince cC Co. 

Solicitors for Respondent — Durchells. 

m [G. N. 54.] 
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Lord Roche, Lord Normand and Mr. 

James Stratford 

Paul Couvreur and another — Appellants 
V. M. G. Shapiro — Eespondeni, 

Privj Council Appeal No, f56 of 1945. 

(a) Privy Council — Practice—New plea—Argu¬ 
ment irreconcilable with case in pleadings is not 
allowed — Civil P. C. (1908J, S. 112. 

The plaintiff-respondent cannot be beard to advance 
an argument which is irreconcilable with the case put 
forward in his pleadings and which- has consequently 
not been adjudicated upon by the lower Courts. 

[Para 7] 

Annotation: (’44-Com.) Civil P. C., S. 112 N. 7, 
Pfc. 2. 

4 

(b) Deed — Construction — Contract — Contact 
for sale of land — Transaction to be prepared and 
followed up by vendee in all respects — Subsequent 
enactment requiring obtaining of permit for transfer 
—It was held vendee’s duty to obtain requisite 
permit. 

A contract of sale of land provided that the transao- 
lion of sale and transfer should bo prepared and follow¬ 
ed up by the vendee at bis expense in all respect. 
Before the date on which the tronsnetion was to be 
completed Land Transfers Regulations requiring obtain¬ 
ing of requisite permits for transfer, came into force. 
The vendor did not apply for permit but the vendee 
applied and obtained Ibo permit after the due date of 

the performance of the contract. The vendor regarded 
the contract as at an end. It wos contended that the 
vendor and not the vendee hud the duty to obtain the 
permit under the Regulation : 

Held that under the contract the duty of taking nil 
steps necessary for effecting a transfer in bis favour 
rested on the vendee. The wording of the stipulation 
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was wide enough to cover a step not foreseen to be 
necessary at the time when the parties entered into 
contract, such as obtaining a permit required by 
supervening Regulations : (1940) 57 T. L. R. 47 and 
(1943) 60 T. L. R. 31. Disting. [Para 7] 

(c) Contract—Time essence of—Contract to sell 
land—Vendee required to do certain thing under con¬ 
tract—Reasonable time beyond fixed period, to do the 
thing, cannot be allowed to vendee —Contract Act 
(1872), S. 55. 

The proposition that a reasonable time must be 
allowed to see whether the prohibition against transfer 
would be maintained or a permit to transfer would be 
granted applies to contracts which full to be carried out 
in a reasonable time: (1916) 1 £. B. 402 and (1920) 36 
T. L. R. 769, 2?e/. 

But where the contract falls to be completed within 
a fixed period and therefore time is of the essence of 
the contract, to require of the vendor that be should 
allow reasonable time beyond the fixed period to enable 
the purchaser to do what be was required to do by the 
terms of the contract, would amount to making a new 
contract for the parties. [Para 7] 

Cases referred '.— 

1. (1944) 1 K. B. 24 : 113 L. J. K. B. 229 : 169 L. T. 
353 : 60 T. L. R. 72 : 1943-2 All E. R. 681, Leavey 
and Co. Ltd. v. George H. Hirst and Co. 

2. (1940) 57 T. L. R. 47 : 1940-4 All E. R. 335, Tajlet 
V. Landamer and Co, 

3. (1943) 60 T. L. R. 31 : 1943-2 All. E. R. 552, 
Miteboli Cotts & Co. v. Hair Co. Ltd, 

4. (1916) 1 K. B. 402 : 85 h. J. K. B. 346 : 114 L. T. 
216, Andrew Millar it Co. Ltd. v. Taylor & Co. 

5. (1920) 36 T, L.R. 769, Austin Baldwin & Co. v. 
Turner & Co. 

W. S. Parnell Kerr —for Appellants. 

Hugh Goitein —for Respondent. 

Lord Normand.—This is an appeal from a 
judgment of the Supreme Court of Palestine 
allowing an appeal from a judgment of the 
District Court of Jerusalem and viter alta de¬ 
creeing for payment of £3,100 against the appel- 
lante. There is also a cross-appeal by the 
respondent, tho purpose of which is to enable 
him to claim a larger sum than that awarded 
by the Supreme Court. 

[2] By an agreement dated 29-12-1994, as 
modified by subsequent letters of 12 and 24-1-1936, 
the appellant Father Couvreur (hereinafter cal¬ 
led the appellant) on behalf of the second appel¬ 
lant agreed to sell to a nominee of tho respon- 
dents certain land at Latrum in two parcels, 
one of 863 dnnams or thereby at a price of 
£P.13,823 or thereby, and the other of 148 
dunams or thereby at a price of £p.2,371 or 
thereby. A deposit of £2,000 was paid by the 
respondent, and the appellant agreed to accept 
the balance as follows: — £p.6,000 on 1-6-1936, 
and £p.i,ooo monthly thereafter. The respondent 
was not able to fulfil bis undort-akings under the 
agreement and various concessions were made 
to him by subsequent agreements. Finally on 
12.1-1938, by which time the respondent bad 
paid in all £p.9,600 and had received a transfer 
of 148 dunams, a new agreement was made. It 
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cancelled the contract of 22.12-I93i, and all its 
supplements. It declared that 148 dunams had 
already been transferred to the respondent and 
by cl. 3 the appellant undertook, when requested 
by the respondent, to transfer to the respondent 
100 dunams, adjacent to the 148 dunams already 
delivered, as paid for and without further consi¬ 
deration. By cl. 4 the respondent agreed to pay 
^3.100 by 12-1-1941. By cl. 5 the appellant agreed 
to transfer the remaining 763 dunams on pay. 
raent of the £ 3 . 100 . By cl. 6 the respondent 
undertook to prepare the transaction of transfer 
at the Land Registry at his own expense and to 
call upon the appellant to appear at the Land 
Registry and effect the transfer. He also under¬ 
took to pay the fees of transfer. Clausa 7 pro¬ 
vided that the respondent might call on the 
appellant to transfer the 763 dunams in lots of 
not less than 50 dunams each. It also provided 
that the transaction for sale and transfer should 
■be prepared and followed up by the'respondent 
at his expense in all respects. No part of this 
agreement was ever carried out by the respon. 
dent: he paid no more money: he did not request 
the appellant to transfer the 100 dunams: he did 
not call upon the appellant to attend at Land 
Registry, nor did he take any step towards 
preparing the transaction of sale and transfer 
during the three years ending 12- 1 - 1941 . 

[3] On 28*2-1940. the Palestinian Land Trans- 
fera Regulations, 1940, were published. Regula¬ 
tion 2 divided Palestine into two zones, A and 
B. The lands with which this appeal is concern¬ 
ed are in Zone A. Regulation 3 inter alia 
provided ; 

“The transfer of land situated within Zone A save to 
a Palestinian Arab shall be prohibited : 

Provided that the Commissioner may, if he considers 
it desirable so to do — 

(a) permit of the mortgage of such land to such 
companies or societies as he may approve : 

(b) permit the tran'ifer of such land by Palestinian 
Arabs to religious or charitable institutions; 

(e) permit the transfer of such land to persons not 
^ing Palestinian Arabs if in his opinion such transfer 
is necessary for the purpose of consolidating existing 
holdings, or of effecting the parcellation of villatre 
musha’ within the meaning of the Land (Settlement of 
Title) Ordinance; 

^ (d) in the case of land within the said Zone owned 
by persons not being Palestinian Arabs, by general or 
special order, pprmit the transfer of such land to per¬ 
sona not being Palestinian Arabs/* 

The appellant took no step at any time to obtain 
a permit from the High Commiasioner, but the 
respondent made an application for a permit 
on 17-3-1941, and it was granted on 17-10-1941. 

[ 4 ] The appellant regarded the contract as 
at an end, so far as the 763 dunams were con- 
cerned, on 12 -I- 194 I, but he remained ready and 
willing, as he still is, to transfer the lOO dunams 


as soon as the respondent made a request for 
transfer. The respondent on the other baud 
attempted to negotiate for a reduction of the 
price of the 763 dunams, but nothing came of 
this negotiation and in September 1941 , the 
appellant finally decided that he would make no 
new agreement for the sale of the 763 dunams 
on any terms. On 13-8-1942, the respondent 
served on the appellant a Notarial Notice cal¬ 
ling on him to sign an application to the Land 
Register and to appear at the Land Registry 
to receive the price due under the contract of 
12-1-1938, and to effect a transfer of the 863 
dunams to the respondent. The appellant did 
not comply with this notice.' 

[ 5 ] In January 1943, the respondent com¬ 
menced this action. It was as originally framed 
an action for damages for breach of contract, 
the breach being the appellant’s failure to trans¬ 
fer the lands when he was asked to transfer 
them. But subsequently the claim was amend, 
ed and two new grounds of action were tabled;_ 

(1) that performance of the contract was prohi¬ 
bited by the Land Transfers Regulations and, 

( 2 ) alternatively, that the parties by mutual 
consent had enlarged the time for carrying out 
the agreement of 12-1-1938, until the consent of 
the High Commissioner could be obtained to the 
transfer of the land. The case thus became in 
efifect an alternative case: an action for the re- 
turn of money paid for a consideration which 
had failed, or an action of damages for breach 
of contract because the appellant had refused to 
transfer the lands when he was asked to do so 
after the High Commissioner had granted a per¬ 
mit to the respondent. Issues were agreed for 
the trial of the case in the District Court. The 
learned Judge after bearing evidence found that 
the respondent, on whose veracity and conduct 
he made severe criticisms, was at no time will¬ 
ing and able to carry out his part of the contract, 
whereas the appellant was during the three years 
of its currency always willing to carry out his 
obligations under it. He also found that time was 
of the essence and .that there was no extension 
of time by agreement of parties. He held there¬ 
fore, as regards the 763 dunams, that the appel¬ 
lant was not in breach of his contract, but that 
the respondent was not willing to carry out his 
part during its currency and therefore could not 
recover damages; nor could he recover money 
paid in respect of a consideration which had 
failed since he had in fact paid nothing for the 
763 dunams. As regards the lOO dunams he held 
that the appellant had always been and was still 
willing to execute a transfer and had never been 
in breach of bis contract and that there had been 
no failure of consideration in respect of the price 
paid for these lands. 
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[fi] The Supreme Court, reversing this deci- 
nion on appeal, appears to have based its )udg- 
ment on the proposition of law that the- Pales¬ 
tine Land Transfers Regulations bad operated a 
frustiation of the contract, and on the supposi- 
tiou that the respondent had paid £e.3,100 under 
the contract of 12-1-1938, and on this basis the 
Court ordered the appellant to repay £p 3,100 to 
the respondent. The respondent’s couustl, bow- 
over, admitted that he was unable to support 
tho judgment, and it is clear that the Palestine 
Land Transfers Regulations did not have the 
effect of frustrating the contract: (1941) 1 K. B. 21 
— GO T. L. R. 72 ^ The respondent’s counsel had 
also to admit that the Supreme Court had fallen 
into error in supposing that any sum had been 
paid under the contract. The judgment of the 
Supreme Court therefore needs no further consi¬ 
deration, but it is important to notice that the 
findings of fact by the learned Judge of the 
Jhstrict Court which have been noticed above 
were accepted by the Supreme Court. 

[7] Counsel for the respondent in the present 
appeal put forward an argumetit which turned 
on the two contentions: — (i) that the appellant, 
and not the respondent, had the duty arising 
out of the Land Transfers Regulations to apply 
to the High Commissioner for a permit to 
transfer the lands; ( 2 ) that in any event the res¬ 
pondent was entitled to a reasonable extension 
of time to allow the permit to be obtained from 
the High Commissioner and that the permit was 
in fact obtained before the expiry of such rea. 
sonable extension. These contentions are incon¬ 
sistent with the respondent’s amended pleadings 
and with the agreed issues, in which the respon- 
dent 3 ])0sitition was that the Land Transfers 
Regulations prohibited performance of the con¬ 
tract, or alternatively, that the time lor perfor¬ 
mance was enlarged by mutual consent. The 
respondent cannot be heard to advance an argu¬ 
ment which is irreconcilable with the case put 
forward in bis pleadings and which has conse¬ 
quently not- been adjudicated upon by tho Courts 
below. But it is also manifest that neither of the 
contentions uow' put forw’ard can be made good 
Iby the respondent. The sixth and seventh clauses 
of the contract expressly lay on the respondent 
jthe duty of preparing and following up in all 
irespects tho transaction for sale and transfer of 
the lands, and this stipulation is the inevitable 
sequel of the earlier provisions of tho contract 
iby which it falls to the respondent to request 
|the appellant to transfer the 100 dunams of laud, 
to make payment of the 4]p.3,100 and to call 
upon the appellant to transfer the 763 dunams 
in lots of 60 dunams each. It is clear, therefore, 
that under tho contract tho duty of taking all 
steps necessary for effecting a transfer in his 
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favour rested on the respondent. The wording of 
the stipulation is wide enough to cover a step 
not foreseen to be necessary at the time when 
the parties entered into the contract, such as 
obtaining a permit required by supervening re. 
gulations. Counsel for the respondent relied on 
(1940) 57 T. L. R. 47, in which it was held that 
the seller under a C I. F. contract bad a. duty 
to apply for a permit for the sale of butter beans 
under the Cereal Products Order, 1939, That is a 
decision which was inevitable having regard to 
the incidents of a c. I. P. contract, but the con- 
tract in the present CHSe has no resemblance to 
a c. I. F. contract for the sale of goods. Counsel 
also cited (1943) 60 T. L. R. 31,® which decided 
that when the importation of goods is prohibited 
except under licence, it is the duty of the owner 
of the goods to obtain the licence. Teat also was 
a decision which was inevitable having regard 
to the nature of the contract and the prohibi¬ 
tion. but it has no application to the present' 
contract. Tt'O prop'osition that a reasonable 
time must be allowed to see W'bether the prohi¬ 
bition against transfer would be maintained ora 
permit to transfer would be granted has been 
applied to contracts which fall to be carried out 
in a reasonable time, and (1916) 1 K. B. 402* and 
(1920) 36 T. L. R. 769,® are Cases dealing with 
such contracts, but here the contract fell to be 
completed within a fixed period and it has been 
conclusively found that time was of the essence. 
To require of the vendor that he should allow 
reasonable time beyond the fixed period to ena¬ 
ble the purchaser to do what he was required to 
do by the terms of the contract, would amount 
to making a new contract for the parties. 

[8] On all these grounds, therefore, their 
Lordships are of opinion that the appeal should 
be allowed and the cross appeal refused; that 
the judgment of the Supreme Court should be 
set aside and the judgment of the District Court 
restored. Their Lordships will humbly so advise 
His Majesty. The respondent will pay the appel¬ 
lant's costs of the appeal and the cross appeal 
and in the Courts below. 

s.c. Appeal allowed. 

Solicitors for Appellants — Piper Smith d PspQr. 
Solicitors for Respondeot — Bartlett d Gluckstein. 

[Case No. 65. ] 
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(a) Constitutional Law—Legislature—Powers of 
—“Banking”, legislature in respect of—Legislature 
respecting ‘‘property and civil rights” involving 
loans for expansion of credit, if legislature respect¬ 
ing‘‘Banking” -Alberta Bill of Rights Act (Chap. 
II of 1946). Part II. if ultra vires as being in respect 
of Banking * which is Dominion subject being part 
of head 15 of S. 91 of British North America 
Act Whole Act, if ultra vires —Government of 

India Act 1935, Sch. VII, List I, item 38 and 
List 11. 

The object and efifeefc of Part II, Alberta Bill of 
Bights Act (Cb. II of 1946) are to interfere with and 
control the businoss carried on by a Chartered Bank in 
the Province by which (subject to any restrictions im¬ 
posed by Dominion legislation), it makes loans to cus¬ 
tomers to a total amount which exceeds the liquid 
assets which the Bank bolds. Such operations are 
covered by the term “Banking” in S 91, British North 
America Act, The question is not what was the extent 
and kind of business actually carried on by Banks in 
Canada in 1867, but what is the meaning of the term 
itself in the Act. The concept of banking certainly 
includes the granting of credit by banks. If it is fairly 
included within the conception of “Banking” it is a 
matter exclusively reserved for the Legislature of 
Canada, It is not bejond the business covered by the 
word “Banking” to make loans which involve an ex- 
pansirn of credit. Legislation which aims at restricting 
or controlling this practice must be beyond the powers 
of a Provincial Legislature. It is true, of course, that in 
one aspect Provincial legislation on this subject afiects 
“property and civil rights” subject for Provincial Legis¬ 
lature, being bead 13 of S. 92, British North America 
Act, but the “pith and substance” of the legislation 
being "banking” Part II is beyond the powers of the 
Alberta Legislature to enact. 

Hence, Part II of the Alberta Bill of Rights Act 
(Chapter II of 1946) is ultra vires the Alberta Legislature 
inasmuch it is in relation to the subject of "banking” 
which is part oi head 15 of the enumerated classes of 
subjt^cts which S. 91, British North America Act exclu¬ 
sively assigned to the Parliament of Canada : (1894) 
A. C. 31; 34 A.l.B. 1947 P. C. 44. Eel. on\ (1899) A. C. 
580, Ref, 

Part II is so inextricably bound up with Part I that 
both parts bang together and if Part II goes there is 
natbiog left to be added to the Statute of Aiberia which 
would have any effective operation. In these circum¬ 
stances having regard to the relation between Part II 
and the rest of the Act, the Act as a whole cannot be 
regarded as valid. [Paras 15, 16, 18 and 22] 

(b) Interpretation of Statutes—Ultra vires—Part 
found ultra vires—Whole Act, if ultra vires—Tests 
to determine. 

Question arises not infrequently and is often raised 
by asking whether the legislation is intra vires “either 
in whole or in part,” bui this does not mean that when 
part is declared invalid what remains of the Act is to 
be examined bit by bit in order to determine whether 
the Legislature would be acting within its powers.if it 
passed what remains. The real question is whether 
what remains is so inextricably bound up with the part 
declared invalid that what remains cannot indepen¬ 
dently survive or, as it has sometimes been put, whether 
on a fair review of the whole matter it can be assumed 
that the Legislature would have enacted what survives 
without enacting the part that is ultra vires at all. 

[Para 19] 

Cases referred. ;— 

1- 11938)>1938 S. C. B, 100, Alberta Legislation Re¬ 
ference. 

2. (1894) 1*894 A. C. 31 : 63 L. J. P. C. 25 : 69 L. T, 
774, Tenant v. Union Bank of Canada. 


3. (1947) 1947 A. C. 33 : 34 AXR. 1947 P. C. 44 : 229 
I. C. 196 (P C.), A. G. of Canada v. A.*G. for Quebec. 

4. (1899) 1899 A C 580 : 68 L. J. P. C. 118: 81 L. T 
277, Union Colliery v. Brjden. 

B.on. Lucein A/aynard — for Appellant (A. G. of 
Alberta). 

H. J. Wilson — for Deyuty Attorney-General. 

G. H, Steer and D W. Mu>idell—lov Respondents, 
E. J .Chamber s — io): Canadian Bankers Assocn. 

Yisoount Simon. —In this mattec consolidat- 
6d appeals by the Attorney General of Alberta 
and the Attorney.General of Canada respectively 
are brought before the Board from a judgment 
of the Supreme Court of Alberta (Appellate 
Division) to which, by the Order of the Lieuten¬ 
ant-Governor in Council of Alberta, the question 
of the validity of 'The Alberta Bill of Rights 
Act (chap. 2 of 1946) had been referred. The 
Supreme Court decided that Part ir of the Act was 
invalid inasmuch as the Alberta Legislature had 
no power to make a law in relation to the subject 
of ‘Banking’ which is part of bead 15 of the enu¬ 
merated classes of subjects which s. 9l, British 
North America Act, exclusively assigned to the 
Parliament of Canada. The Supreme Court also 
held that Part I of the Act was intra, vires of 
the Alberta Legislature and did not pronounce 
that the Act was invalid as a whole. The reasons 
for the judgment of the Supreme Court of Alberta 
were given by Harvey C. J A., and were con- 
curred in unanimously by the rest of the Court 
which consistsd of Ford J. A., O’Connor J. A., 
Macdonald J. A, and Parlee J. A. 

[2] The Attorney-General of Alberta contend¬ 
ed before the Board that part 2 was not legisla- 

' tion relating to 'Banking* within the meaniug of 
head 15 of S. 91 but was in pith and substance 
legislation relating to ‘Property and civil rights 
in the Province’ (head 13 of S'. 92). The Attorney. 
General of Canada contended that the decision 
of the Supreme Court of Alberta that Part II of 
the Act was invalid was correct and should be 
upheld, while in the cross-appeal he urged that 
the rest of the Act was not severable from Part 11 
with the result that the whole Act was invalid. 
The Canadian Bankers’ Association which was 
respondent 2 in the appeal of the Attorney- 
General of Alberta appeared before their Lord- 
ships to assist in upholding the decision of 
the Supreme Court as to Part 2 of the Act. 

[3] Their Lordships have therefore two ques¬ 
tions before them, first, as to the validity of 
part ri of the*'Act, and^ secondly, if part II is held 
to be invalid, whether part I of the Act none 
the less survives as severable and effective legis¬ 
lation. 

[4] Their Lordships will deal with these two 
questions in turn. It is first necessary to set out 
the relevant parts of the Act, both for the purpose 
of reaching a conclusion as the validity of part II 
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and for tbe purpose of seeing whether the rest of 
the Act can stand if Part ii goes. The Act begins 
with a long preamble which is preliminary to 
the division into two parts. Tbe preamble is 
compo-fd of seven paragraphs, the first three of 
which inahe jeforenco to the purposes for which 
the two world wars w'ero fought and to the 
duty which now rests on the Canadian people 

“to win tlio peace by bo ordering their internal 
economy that tbe freedonj and security for which 

they louaht may he experienced in reality by all of our 
cliizons." 


The fourth recital runs as follow’s: 

“Wb-rens tbe Province of Alberta possesses all the 
humnn and material resources nccc^.^ary to provide for 
its citizens tlie material security essential to tbe enjoy¬ 
ment of personal freedom.” 


Tho fifth recital is: 

“Whereas iThc British North America Act imposes 

upon the Province the constitutional responsibillity of 

providirg ij.s citizens with an opportunity to realize 
and enjoy their property and civil rights.” 

Tho sixth and seventh recitals are of considera¬ 
ble importance a.s indicating tbe main purposes 
of the Act and as bearing on the connection be¬ 
tween Part I and part ir. They run as follows : 

Whereas tlie discharge of the Province’s responsi¬ 
bility necessitates tbe recognition of certain basic rights 

and resp' nsibilifie.s of citizenship and requires that its 
citizens have the ncce.Si>ary access to their resources 
BO that they may produce tbe goods and errvices they 
require and provide for their (quilable distribution in a 
maiinor lliat will rusure to all an opportunity to obtain 
Bocia! and economic security with personal freedom; and 

Wbeicas.tlie control of policy with respect to the 
i.'Suo, use and withdrawal of credit primarily determines 
the extent to which tbe citizens of Albeiti may develop 
and enjoy the use of their resources and therefore must 
be a function of tbe electorate of tbe Province to be 
(lisclmrgKl on their behalf by their democratically 
elected tepresentatives.” 

Cheir Lordships would observo bofore going 
further that the sixth recital asserts tbe necessity 
of two things W'hicb are united by the conjunc¬ 
tion and. It will be seen hereafter that the first 
of these elements is to a large extent the eub- 
stance of part i, while the second of them is 
sought to be dealt with in Part If. The final re¬ 
cital will bo found to express the efl'ective pur¬ 
pose of tho Bill which, when it is read as a 
whole, seems plainly to be an application of the 
economic theory of what is called Social Credit. 

[5] The preamble is followed, in s. 2, by a 

numler of definitions one of which, namely the 

definition cf 'Sccial Security Pension’is of special 

importance. TheirLordsbips would again obrsrve 

that these definitions precede any division of tho 

Act into parts. Tho definition referred to is as 
follows: 


(f) Sccml Security Pension’ means tbe pay 
ment to individuals, as herein provided, of claims oi 
goods and services, wilhin tbo limitations of the natiir 
a] resources of the Province and tho productive capacity 
Of tbe people, to ensure an annual income of not les’ 
than six hundred dollars a year on tbe basis of th< 


1945 price level for every single citizen of Alberta 
nineteen years of age and over. 

Provided, however, that in the caseof married persons, 
for the purpose of determining the amount of the pay¬ 
ment to either spouse, the income of the two spouses 
shall be considered as if it were their joint income.” 

[6] Then comes Part I, which consists of twelve 
sections, the first ten of which are all introduced 
by the words 'it is hereby declared.’ Sections 3 
to 8 appear to be mere declarations of common 
law rights. The language employed might per¬ 
haps raise questions as to their precise applies, 
tion—for example, how does S. 7 apply to the 
case where a man’s property is requisitioned or 
acquired on compensation terms for a public 
work or railway ? But it is unnecessary to delay 
over these sections since nobody can suppose 
that the purpose of the Alberta Legislature in 
passing this legislation would justify the view 
that they would intend these sections to stand 
if the clauses which carried out the main pur¬ 
pose of the Bill bad to be regarded as a nullity. 

[7] Then follow in Part I, Ss. 9 to 12, which 
must be set out : 

“9. It is hereby declared that every citizen of Alberta 
of not less than nineteen years of age and not more 
than sixty years of age is entitled as a right of citizen- 
ship to— 

(a) the opportunity to engage in gainful employment; 
or 

(b) if gainful employment is not available, to a social 
security pension, 

“10. It is hereby declared that every citizen of 
Alberta under nineteen years of age is entitled ns a 
right of citizenship to— 

(a) the necessities of life adequate to ensure health 
and physical well-being; 

^ (b) cducaticnul benefits; 

(o) medical benefits. 

“11. It is hereby declared that every citizen of 
Alberta who has reached the age of sixty years is en¬ 
titled as a right of citizenship to retire from gainful 
employment and upon retirement to receive— 

(«) a pension of such amount as may from tinieto time 
he authorized by an net of the Legislature provided 
that such pension shall not be less than the current 
amount of the social security pension; 

(b) medical benefits. 

“12. It is hereby declared that every citizen of 
Alberta who becomes physically disabled, and unable to 
engage in gainful employment is entitled to— 

(a) a social security pension; 

(b) medical benefits.” 

[8] Section 13 provides that in consideration 

of tho foregoing rights of citizenship 
"it shall bo tho duty of every citizen of Alberta to 
discharge faithfully his responsibilities as an elector 
and citizen.” 

to observe tho law, respect tho rights of other 
citizens and 

“to exorcise his initiative and enterprise in promoting 
the spiritual, cuUuial and material welfare of tbo 
Province.” 

There is nothing in tho Act to indicate what is 
to happen to a citizen who does not do his duty 
in these respects. 
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[9] Lastly, in Part I, comes S. 14, according 
to which the Lieutenant-Governor in Council 
may make orders to define gainful employment, 
may enter into agreements with any other Pro¬ 
vince or with the Dominion for the purpose of 
carrying out the intent and purpose of this Act 
and may make rules and regulations governing 
the determination of any question which may 
arise under Part l. 

[10] Part II of the Act which has the heading 
“Constitution and Functions of Board of Credit 
Commissioners” consists of fourteen clauses, of* 
which the first, S. 15, contains definitions. Of 
these the following must be specially noted-: 

“(a) ‘Alberfa Credit Certificates’ means certificates 
issued to credit institutions authorizing a corresponding 
amount of credit deposits and issued in such form and 
in such denominations as the Board may specify for the 

purposes of carrying into efiect the provisions of this 
Act.. 

• f • • , 

(d) ‘Credit’ means the monetary evaluation of the 
capacity of the people of the Province to produce and 
distribute goods and services as when and where 
requii/d. 

(e) ‘Credit deposits’ means deposits of credit which 
have been made available to persons-as claims on goods 
and services and in respect of which credit institutions 
have DO corresponding reserve of currency. 

(f) ‘Credit institution’ means any person, corporation 
or organization whose main business is dealing in credit 
by keeping accounts of customers’ credit deposits, 
transferring credit deposits from the account of any 
customer to any other person, exchanging credit de* 
posits for currency or making credit deposits available 
to customeEs; but shall not include any person, cor¬ 
poration or organization whose main business is the 
production or distribution of goods or the rendering of 
any service to the public which is not concerned mainly 
or exclusively with dealing in credit deposits; and like¬ 
wise shall not include the Bank of Canada or credit 
unions operating^ pursuant to The Credit Union Act.” 

Their Lordships would observe that; the defini¬ 
tion of “Credit Institution” does not, in terms, 
include Banks, but, while “Credit Institution” is 
a wider term, it is obvious (and is not disputed) 
that Chartered Banks are included, i. e., Banks 
created by or under legislation of the Dominion, 
while the final words of the definition exclude 
the Bank of Canada. 

[11] Section 16 provides for the setting up of 
the Board of Credit Commissioners and s. 17 (i) 
purports to confer on the Board authority to 
license all credit institutions in the Province. 
There is nothing in the Act to suggest that the 
Board must license Chartered Banks operating 
within Alberta and it* follows that the enact¬ 
ment purports to confer on the Board the right 
to refuse such a licence. Sub-section (3) of s. 17 
authorises, on summary conviction, a penalty of 
not less than $1000 and not more than $5000 for 
each day that a credit institution which has not 
obtained a licence carries on its operations, and 
aub-s. ( 4 ) adds the additional consequence that 


the Board or its agents, with the approval of the 
Lieutenant-Governor in Council, “may enter the 
premises of such institution and assume full 
control and management of its business on be¬ 
half of its directors and shareholders." There 
follows a proviso which, in the view of their 
Lordships, is a proviso to sub-s. ( 4 ) alone. It 
runs as follows : 

“Provided, however, that nothing herein contained 
shall be deemed to empower the Board to take over or 
interfere with any operations which the credit institu¬ 
tion ig authorized to perform by virtue of the provisions 
of the Bank Act nor to impair in any way the deposits 
any person may have with the credit institution, nor to 
interfere with any such person in dealing with hie 
deposits in any way he may dtem proper.” 

Section 18 requires the Board to establish what 
is called a Capital Assets Account of Alberta, 
which is to include “an estimated valuation of 
the economic resources of the Province” as 
therein defined and S. 19 requires the Board to 
establ^h a Consolidated Credit Adjustment Fund 
to which the Board shall issue credit deposits 
“in such amounts as may from time to time be 
required as a reserve for providing an adequate 
volume of credit deposits to finance the produc¬ 
tion and distribution of goods and services with- 
in the Province and for maintaining a balance 
between the aggregate purchasing power of the 
people of the Province and the estimated collec¬ 
tive prices of goods for sale within the Province 
and for providing for their equitable distribution, 
having due -regard to all the factors involved." 

[12] There follows S. 20, according to which 
the Board is to transfer to the General Revenue 
Account of the Province “such amounts of credit 
deposits and in such manner as may be requir¬ 
ed” for the payment of social security pensions 
and other benefits therein set out. Sub-section (2) 

of s. 20 must be set out verbatim. Its text is as 
follows : 

■ “For the purpose of effectively' controlling and re¬ 
gulating the issue and withdrawal of credit deposits ’ 
within the Province, the Board, with the approval of 
the Lieutenant-Governor in Council, shall issue to 
licensed credit institutions Alberta Credit Certificates in 
such amounts and on such terms as the Board may 
deem advisable in order to enable such credit institu¬ 
tions to issue credit deposits to cusloinerg over and 
above the deposits against which a reserve of currency 
is held, and the amount of Alberta Credit Certificates 
so issued shall be debited to the Consolidated Credit 
Adjustment Fund.” 

Their Lordships call attention to the phrase, 
“licensed credit institutions” in this sub-section 
as clearly indicating that the enactment purports 
to confer on a Provincial authority, power either 
to grant or to withhold the issue of Credit Certi¬ 
ficates to any Chartered Bank and thus to res- 
train any Bank from creating an expansion of 
credit by loans exceeding its reserve of currency. 

[13] Section 24 is of special importance, and 
indeed contains the essence of the scheme re- 
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makes loans to customers to a total amount which 


quiring the rlei o^its of the banks to he backed to 
the exte?-t of loo per cent, by currency or by the 
proposed Credit Certificates. The section must 
he Fot out in full: 

"24.— (1) Every licenced credit inFtitntlon eball keep 
and operate the acconntn of It*? cus'omers, and arrange 
for the transf* r 0 /credit deposits from one account to 
another acconnr in such manner and by eucb in?tru- 
men >8 as the Board may from lime to time direct and the 
)3orird and its duly authorized agents eball at all times 
bav^- access to the books, record^ and accounts of such 
credit institutione. and every member of the Board or 
its aiithor zed nyents having access to such records shall 
take ar d be bound by an oath of sececy properly 
executed b' fore a person authorized to administer oaths 
witliin the Province. 

(2) I he Board may require every licensed credit ins¬ 
titution to bold against all or any credit deposits of 
oustorTier.a, not being deposits against which a rv®^rve 
of currency of an equivalent value Uheld, AlbertaCridit 
certificates of an aggregate value not. exceeding the 
aggregate value of such credit d*po-it 3 . 

(3) In the cnse Of any credit institution licensed to 
operate within the Province, having branches and operat¬ 
ing outside the Province, the proport’on of itj/^eperves 
of currency to its total deposits wiibin the Province 
shall be deemed to be in the same ratio as its total re¬ 
serves of currency to its total deposits in Canada. 

(4) The Board may direct that any balance due by 
one credit institution to another credit institution on ac¬ 
count of any transfers of credit deposits between their 
respective custi-mere shall be settled by the transfer of 
Alberta Credit Certificates of a corresponding value." 

[14] Section 20 provides for severe penalties for 
breach ot the provisions of Part II, including the 
cancellation of the licence of a credit institution, 
and, in the case of an individual other than a 
credit institution, a fine not exceeding §1C00, or 
one year’s imprisoment, or both. 

fl6] The final section of the Act runs as fol¬ 
lows ; 

"28 This Act shall come into force on a day fixed for 
that |)urpo^e by Proclaniatir n of the Lieutenant-Governor 
in Council, but no such Prcclnmaiion shall be made ■ 
until ixfti-r the question of the validity of this Act has 
been rehrred to the Supreme Court of Alb-rta pursunut 
to the provisions of The Constitutional Questions Act, 
and it is certified upon any such reference that this Act 
is valid, and if no appeal is for the time being pending, 
until the linie for giving any notice of any such npueal 
has €lHp^ed ’’ 

Such huiDg the main contents of the Act, their 
Lordships proceed first to deal with the question 
of the validity of part II. They are not, of course, 
called upon to form, or to express, any opinion 
as to the economic thesis upon which what ia 
called Social Credit is based. Their duty is to 
examine the enactment itself, without consider, 
ing what may be its economic merits or demerits, 
and to dttermino. in the first place, whether the 
Supreme Com't of Alberta was right in holding 
that Part )I is 'ultra vires of the Legislatvire of 
Alberta, It cannot be disputed that the object 
and effect of Part II are to interfere with and 
control the business carried on by a Chartered 
Bank in the Province by which (subject to any 
restrictions imposed by Dominion legislation), it 


exceeds the liquid a-sets which the Bank holds. 
The question, therefore, is whether operations of 
this sort fall within the connotation of "Banking” 
as that word is used in S. 91. 

[IG] Their Lordships entertain no doubt that 
such opeiations are covt red by the term “Bank- 
ing” in s. 91. The question is not what was 
the extent and kind of business actually carried 
on by Banks in Canada in 1867, but what is tbe 
meaning'of the term itself in the Act. To take 
what may seem a frivolous analogy, if “skating” 
was one of tbe matters to which tbe exclusive 
legislative authority of the Parliament of Canada 
extended, it would be nothing to the point to prove 
that only one style of skating was practised in 
Canada in 1867 and to argue that the exclusive 
power to legblate in respect of subsequently de- 
veloped stjles of skating was nqt expressly con¬ 
ferred on the Central Legislature. Other illustra¬ 
tions ma) be drawn from s 91 ns it stands: take, 
for example, bead 6, "Postal Services” In 1867 
postal services in Canada were rendered by the help 
of lat.d vehicles, but nobody could contend that 
the modern use of aeroplanes for carrying mail is, 
on that account, not within the phrase. The con-, 
cept of hanking certainly includes the granting of 
credit by banks ; “a banker," as Duff C. J. 
said in dealing with (1938) S. 0. R. 100^ at 
p. J16, “has been defined as a dealer in credit.” 
Whether tbe expansion of credit now effected by 
bankers’ advances is regarded as wise or unwise, 
as just or unjust, as economically desirable or 
economically unjustifiable, does not, in the view 
of their Lordships, affect ihe point here at issue 
at all. If it is fairly included within the concep¬ 
tion of “Banking" it is a matter exolusively re- 
served for the Legislature of Canada. 

[17] In the will-known decision of the Privy 
Council in (i894) A. c. 31^ Lord Watson laid it 
down at p. 46 that tbe head “Banking" was an 
expression "wide enough to embrace every 
transaction coming within the legitimate busi¬ 
ness of a banker." He further said that, not¬ 
withstanding that “Property and civil rights” 
was a topic allocated to Provincial Legislatures 
under s. 92, “Banking" was one of the matters 
concerning which tbe exclusive legislative autho¬ 
rity of the Parliament of Canada could not be 
operated without interfering with and modifying 
civil rights in the Province. This view of the 
width of the expression "Banking" has been re¬ 
cently confirmed by another decision of this 
Board in (1947) A. C. 33 ^ 

[18] Undoubtedly the business of banking has 
developed and expanded greatly since Confedera- 
tion, though it is by no means clear that even 
before 1867 banks in Canada were not practising 
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to a more limited extent the kind of operation 
which it is the object of the Alberta Act now 
under consideration to prevent or jestrict. 
Harvey C. J. points out that as early as 1859 
the Legislature of the then Province of Canada 
was enacting (S. 1 of chap. 55 of the Consolidated 
Statutes of that year); 

Tne business of banking shall, for the purposes of 
this Act, mean the njaking and issuing of Bank Notes, 
the dealing in gold and silver bullion and exchange, dis- 
couciing of promissory notes, bills and negotiablesecuri- 
lies, and such other trade as belongs legitimately to the 
business of banking.” 

Moreover s, 85 of that Act provided that “the 
total liabilities of any Joint Stock Bank shall 
never exceed three times the amount of its 
capital”—a provision which sets some limit to 
bank lending, but not a limit measured by the 
currency which the bank holds. But in any event, 
it appears to their Lordships to be impossible to 
bold that it is beyond the business covered by 
the word “Banking” to make loans which in¬ 
volve an expansion of credit. Legislation which 
aims at restricting or controlling this practice 
must be beyond the powers of a Provincial 
Legislature. It is true, of course, that in one 
aspect Provincial legislation on this subject affects 
property and civil rights, but if, as their Lord- 
ships hold to be the case, the “pith and substance” 
of the legislation is “Banking” (the phrase “pith 
and substance” can be traced back to Lord 
Watson’s judgment in (1899) A. C. 680*) this is the 
aspect that matters and part ll is beyond the 
powers of the Alberta Legislature to enact. 

[19] There remains the second question whe¬ 
ther when Part ll has been struck out from the 
Act as invalid, what is left should be regarded 
as surviving, or whether, on the contrary, the 
operation of cutting out Part II involves the 
consequence that the whole Act is a dead letter. 
This sort of question arises not infrequently and 
is often raised (as in the present instance) by asking 
whether the legislation is intra vires “either in 
whole or in part,” but this does not mean that when 
Part II is declared invalid what remains of the 
Act is to be examined bit by bit in order to deter¬ 
mine whether the Legislature would be acting 
within its powers if it passed what remains. The 
|real question is whether what remains is so inex¬ 
tricably bound up with the part declared invalid 
that what remains cannot independently survive 
or, as it has sometimes been put, whether on a 
fair review of the whole matter it can be assumed 
that the Legislature would have enacted what 
survives without enacting the part that is ultra 
vires at all. Harvey C. J. dealt with the se- 
cond question very briefly and answered it by 
merely Baying that part I is intra vires. Their 
Lordships, as just explained, think that notwith¬ 


standing the form of the question put, the matter 
cannot be disposed of so summarily, 

[ 20 ] Looking at the Act as a whole, it is clear 
that its intent and purpose is to establish ma¬ 
chinery sufficiently complete in itself to secure 
that, in accordance with the economic concept 
of Social Credit, it will severely restrict Chartered 
Banks from continuing to carry on a legitimate 
part of their present operations. When Part II 
is cut out, what is left ? In the first place, there 
is left the preamble, some of the later paragraphs 
of which would have little or no application to 
part I standing alone. Paragraph 6, as already 
pointed out, when reciting that the discharge of 
the Province’s responsibilities necessitates an 
achievement of two results, is, as to the second 
suggested result, plainly pointing to Part II. 
Again, the definition of “Social Security Pension,” 
as meaning the payment to individuals “as here¬ 
in provided,” of claims on goods and services, 
etc., within the limitations there indicated, is 
anticipating and pointing to provisions in Part II, 
such as s. 15 (e) and^S. 18 (l). Their Lordships 
have already indicated that they cannot suppose 
that cls 3 to 8 in part I are other than preli¬ 
minaries to what follows and while it is true that 
cls. 9 to 12 include a declaration that citizens of 
Alberta in certain circumstances are entitled to 
Social Security Pensions, these declarations remain 
mere aspirations unless Part II operates to provide 
how this is to be done. The Attorney.General foe 
Alberta ingeniously argued that Part II was only 
one method of securing these results, and that Part I 
standingialone left it in the power of the Lieutenant- 
Governor in Council to make the necessary provi¬ 
sions “by Order” in some other undefined and 
unascertained form; but in their Lordships’ 
Opinion, this is not the scheme of the Act nor do 
the words in s. 14 empower the Lieutenant- 
Governor in Council to make new machinery 
which will take the place of part il. The whole 
thing hangs together and if part II goes there is 
nothing left to be added to the statute law of 
Alberta which would have any effective opera¬ 
tion. The view which their Lordships have 
formed is confirmed by the language of S. 28 
which shows that the Act cannot come into force 
unless “it is certified . , . that this Act is valid” 
etc. Since Part ll is invalid, there cannot be a 
certificate that “this Act” is valid, and thus by 
the terms of the Act itself, the Act cannot ever 
come into force. 

[21] For thes 0 „reasons their Lordships do not' 
find it possible to agree with the Supreme Court 
of Alberta that, when Part II has gone, there is 
yet some part of the Act which survives. 

[ 22 ] Their Lordships will humbly advise His 
Majesty that Part II of the Act is ultra vires and 
that, having regard to the relation between Part ll 
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an^l the rest of the Act. the Act as a whole can¬ 
not 1)0 j-egardeO as valid. 

!>• A dvised accordin qly. 

Soiic'tors for Appellant (A.-G. of Alberta) — Blahe 
and Redden. 

Soliritors for Deputy Attorney-General — Charles 
Russell d Co. 

Solicitors for Bespoiulents — Charles Russell d Co. 

Solicitors for Canadian Bankers Assocn.— Laivrence 
Jo7ies (C Co. 

[0. N. 6G.] 
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(From Fiji) 

8th December 1947 
Lord Roi;nE, Lord Norland and 
Mr. James Stratford 

Battan Singh and others — Appellants v. 
Amirchand and others — Respondents* 

Privy Council Appeal No. 24 of 1946. 

(a) Privy Council- Practice — Finding of fact—- 
Undue influence — Will challenged on ground of 
exercise o undue influence — Finding on issue is 
one of fact —Privy Council will not interfere—Civil 
P. C. (1908). S 112. 

Where the validity of a will is oballenRed on the 
ground of exercise of undue influence on the testator 
by the legatees, the issue of undue inflncnce is in such 
a case purely one of fact and wlicro the lower Court 
ha? found in favour of the legatee?, their Lordships 
would not be disposed to reverse its finding though the 
evideiKc pivc.s reason for the gravest suspicion. [Para 4] 

Annotation : {’44 Com.) C. P. C., S. 112. N. 6. 

(b) Will—Validity—Testamentary capacity ~ 
Testator giving instructions to lay intermediary— 
Such person repeating them to solicitor drawing 
will—Principle enunciated in (1883) 8 P. D. 171 
should be applied with greatest caution and reserve 
in such case Succession Act (39 of 1925), S. 59. 

The principle enunciated in (18^3)8 P. D. 171. is 
that if a testator has given instruciious to a solicitor at 
a time when he was able to appreciate what he was 
doing in ail its relevant bearings and if the solicitor 
prepares the will in accordance with these instructions, 
the will will stand good, though at the time of oxecotion 
the testator is capable only of understanding that be is 
executing the will which ho has instructed, but is no 
longer capable of understanding the iustructions them¬ 
selves or the clauses in the will which give effect to them. 
This principle should be applied with the greatest caution 
and reserve when the te'taior does uot himself give ins¬ 
tructions to the solicitor who draws the will, but to a 
lay intermediary who repeals them to the solicitor. The 
opportunities for error in transmission and of mis" 
under.'tanding and of deception in such a situation are 
obvious, and the Court ought to be strictly satisfied 
that there is no ground for suppicion, and that the 
instructions given to the intermediary were unambigu¬ 
ous and clearly understood, faithfully reported by him 
and righily apprehended by the solicitor, before making 
any presumption in favour of validity, [Paras 5, 6] 

(c) Will —Validiiy— Testamentary capacity— 
Draft will in favour of strangers approved by testa¬ 
tor Testator at such time so deficient in memory 

he was oblivious of claims of 
his relatives—Will is invalid if such forgetfulness 
was inducing cause of his choosing strangers — 
Will in favour of strangers held invalid—Succession 
Act (39 of 1925), S. 59. 

A testator may have a clear apprehension of the 


meaning of a draft will submitted to him under which 
the whole of his property was given to strangers and 
may approve of it, and yet if he was at the time through 
infirmity or disease so deficient in memory that he was 
oblivious of the claims of his relations and if that 
forgetfulness was an inducing cause of his choosiug 
strangers to be his legatees, the will is invalid: (1870) 
5 Q. B. 549; (1840) 3 Moo. P, C. 282 and (1920) H. L. 
C. 63, Ref. (Para 7] 

Held on facts and evidence, that the will was the 
product of a man so enfeebled by disease as to be with¬ 
out sound mind or memory at the time of execution 
and that the disposition of his property under it was 
the out-come of the delusion tonching his nephews*^ 
existence. The will was therefore invalid. [Para 9] 
Cases referred \ 

1. (1883) 8 P. D. 171 : 52 L. J. P. 95 : 32 W. R. 186, 
Parker v. Felgate. 

2. (1901) 1901 A. C. 354 : 70 L. J. P. C. 46 : 34 L. T. 
371, Perera v. Perara. 

3. (1870) 5 Q. B. 549 : 39 L. J. Q. B. 237 : 22 L. T. 
813, Banks v. Goodfellow. 

4. (1840) 3 Moo. P. C. 282, Harwood v. Barker. 

5. (1920) 1920 H. L. C. 63, Sivewright v. Sivewright’s 
Trustees. 

S\r Herbert Cunlijfe and L. AI. Jopling — for 
Appellants. 

S, P. Khanibatta and H. J, Unirigar — for Respon. 
dents. 

Lord Normand.—This ia an appeal fiom a 
judgment and decree of the Supreme Court of 
Fiji in its Probate Jurisdiction which decreed 
probate of a will dated 8rd April 1944, of an 
Indian named Jaimal, who died on the day 
after the execution of the will. The issue to be 
decided is whether that will which was in favour 
of the respondents Amirchand and Mehar as the 
sole beneficiaries is valid or whether a will dated 
26th February 1944 in favour of the testator^s 
nephews ought to he admitted to probate. 

[2] The testator was a Sikh who had come to 
Fiji about 38 years before his death. He had 
made a considerable fortune as a money-lender 
and his estate amounts to more than £ 20 , 000 . 
He was illiterate and ill-educated but be could 
write his name in English. Amirchand and 
Mehar were in no way related to him but they 
were both indebted to him at his death, Amir¬ 
chand for about £400 and Mehar for £6 600. The 
testator had no wife or child, but he had bad a 
brother who lived in India and who died about 
1940 or 1941. This brother had four sons, the 
beneficiaries under a will of 96th November 
1941, which was confirmed by a codicil of ist 
July 1942, and they and their father bad been 
the beneficiaries under a still earlier will of 21st 
January 1938. It is proved that the testator had 
been on affectionate terras with his brother to 
whom he paid a prolonged visit in India in 1938 
to 1940, and that ho was also on good terms with 
bis nephews to two of whom bo had at one time 
given a power of attorney to enable them to deal 
on his behalf with certain property belonging to 
him in India. He employed a firm of solicitors 
in Fiji, Messrs Ellis Munro Warren A Leys, to 
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have had no direct communication "with him 

that day. The will is in the following terms: 

"This is the last will and testament of me Jaimal 

(father’s name Nehala) formerly of Suva but now of 

Ya!a Levu in the District of Ba in the Colony of Fiji 

financier’ I revoke all former Wills and Testamentary 

Dispositions made by me and declare this to be my last 

and only Will after payment of all my just debts funeral 

testamentary and medical expenses I give devise and 

bequeath unto my dear friends Amirchand (father’s 

name Utham) and Hebar (father’s name Saudi) both 

of Yala Levu aforesaid Farmers as Tenants in Common 

in equal shares absolutely all my estate and property 

whatsoever and wheresoever situate and whether in 

possession reversion or remainder and I appoint them 

the said Amirchand and Wehar to be the Trustees and 

Executors of this my said Will. I declare that I have 

no next of kin nor blood relations in Fiji or elsewhere 

who are known to me I desire to express by this my 

deep gratitude to the said Amirchand 

and Mebar for their devotion to me during mv present 
illness.^' 

[3] Mr. Davidson deponed that the expres- 
sions of affection for and gratitude to Amirchand 
and Mehar were inserted by him of his own 
volition and without instructions from Hari 
Oharan, and that for the statement that the 
testator had no next of kin nor blood relations 
m Fiji or elsewhere his only warrant was Hari 
Charan’s statement that Jaimal had no wife or 
children and that he inferred the rest. Mr. David 
son typed out this draft Will either on the after, 
noon of Friday 31st March or the next morninc' 
According to their evidence Amirchand and Hari 
Charan had expected Mr. Davidson to deal with 
the will as a matter of urgency, and as no pro. 
gress had been made by Monday morning they 
went m a taxicab to his office and fetched 
Him to see Jaimal. Mr. Davidson said that he 
put questions to Jaimal and read over the will 
in Hindi and then in English which was again 
translated into Hindj by bis clerk: that Jaimal 
listened carefully and at the end gave his assent 
to the will and said he wanted nothing in it 
changed : that among other questions put to 
Jaimal before he gave his final assent, Mr. David 
son asked who Amirchand and Mehar were and" 
Jaimal put a hand on each of these two men and 
spoke with affection of them and said he wanted 
to give them all his property. In answer to other 

‘^>3® only persons who 
had helped him in his illness, that he had no rela. 

tions m Fiji and that he did not know if be had 

any relations elsewhere than in Fiji. Mr. Davidson 

also said he was told by Jaimal that he had mSe 
a previous will but Mr. Davidson asked no 
questions about its contents. Jaimal tried to 
sj^gn the will, but his hand was too shaky He 
hen tried to afiSx his thumb mark but he' was 
too weak to do so unaided and Mr. Davidson had 
help him. Mr. Davidson considered that 

was perfectly logical. He also formed the SpSioa 
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attend to his affairs and this firm had been 
instructed by him to draw up the testamentary 
writings above referred to except the final and 
disputed writing of 3rd April 1944, Jaimal be¬ 
came gravely ill with pulmonary tuberculosis, 
and in the early part of 1944 he was in the Suva 
Government hospital. He left that hospital in 
February and went to the Sikh temple at Sama- 
bula. It was while he was at this temple that he 
executed the will of 25th February 1944 appointing 
the President, Secretary and Treasurer of the 
Sikh Gurudwara Committee at Samabula, Suva, 
to be his executors and trustees and leaving all 
his property to his four nephews equally. Amir- 
cband was present at the making of this will. 
Shortly afterwards, as Jaimal wanted to enter 
th&Lautoka hospital at Ba, Amirchand brought 
him to a stable near Mehar’s bouse at Ba in 
which he stayed for a few days before entering 
the hospital. He removed from there to the 
Sikh Gurudwara at Lautoka, and was next 
taken to a house hired by Mehar at Yalaleva, 
where he arrived about two or three weeks 
before his death. On Friday Slst March, he re¬ 
ceived a visit from a young man named Hari 
Charan, who as a boy about 12 years earlier had 
had some acquaintanceship with him. Hari 
Charan gave evidence that this was the third 
visit that he had paid to Jaimal in as many 
weeks and that it was a casual visit. Jaimal,' 
however, on this occasion is said to have lost no 
time in taking Hari Charan into his cohfidence - 
about his testamentary intentions. According 
to Han Charan. whose evidence the learned 
Chief Justice appears to have accepted only be¬ 
cause it was uncontradicted, Jaimal told him 
that he wished to make a will .in favour of 
Mehar and Amirchand because they had looked 
after him so well and he asked Hari Charan to 
get a lawyer to draw up a will for him. Hari 
Charan asked whether he had ever made a will 
before and Jaimal said he had made two. but 
that he was not Worrying about them and that 
he wished to make his last will in favour of these 
men. He also said that he had neither wife nor 
children hut that he had relatives “regarded as 
brothers in India to whom he had given suffi. 

It'd oeTr;*" 

It does not apar from Hari Charan’s exami. 

on m chief that Jaimal asked him to“o 

cross-examination he says that Jaimal asked 

chand and Mehar. Hari Charan went on thn 

same day to Mr, Davidson, a lawyer in Fiii and 

.^l^ich enabled Mr. David^ 

nied “’'r accomp'a. 

fo Mr. Davidson’s office hnf 
“"MMa o«Wd, „a Mr. D«idM “?idlo 
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tbftt Jaimal was DOfc receivicg adequate medi 


cal treatrnont and bo said so to Amirchand. 
Amirchand and Mebar were present in the room 
with Mr. Davidson and Jaimal during the whole 
interview between them and it is significant that 
Amirchand, W'ho must have heard the questions 
and answers about Jaimal’s relations and who 
must also have known from being present when 
the earlier will was made that Jaimal bad 
nephews in India, did not intervene to correct 
Jaimal's memory. Amirchand, in his own evi- 
dence, w'hich was disbelieved by the learned 
Chief Justice, falsely depones that he did inter- 
vene to say that Jaimal had nephews in India. 
It was no doubt in consequence of Mr. Davidson’s 
advice that Amirchand took Jaimal to a 
hospital in the afternoon. Jaimal was by that 
time unable to ejiGak. The doctor found that be 
w^as in a very weak condition, but gave him 
some medicine and told Amirchand to take him 
home. Jaimal died next day. 

[l] The objections to the validity of the will 

of 3-4-1944, urged in the Court below were : _ 

(l) tliat it was not duly executed according to 
the provisions of the Wills Act, 18?7; ( 2 ) that 
Jaimal was not, when he executed it, of sound 
mind, memory or understanding; (3) that the 
execution was obtained by the undue influence 
of Amirchand and Mebar; and ( 4 ) that Jaimal 
did not know or approve the contents. The 
learned Chief Justice summarily rejected t-he 
first, third and fourth of these objections. In the 
appeal to their Lordships* Board nothing w'as 
said in support of the first objection, which was 
merely a technical objection to the authentica¬ 
tion of the will. Nor was it niaintaintd that 
Jaimal did not know the contents of the will in 
the sense that he did not understand the meaning 
and eflect of the words read to him. It was no 
longer denied that he gave his assent. Ttie 
charge of undue influence was not abandoned at 
the bearing of this appeal but is was not pressed 
because, as counsel for the appellant explained, 
the evidence on which he relied for proof of 
undue influence was in part the evidence relied 
on for proof that Jaimal was not of sound mind, 
memory or understanding, and if it was not 
sufficient to establish that ground of objection it 
would not suffice to prove the undue influence. 
The issue of undue irifluence is in this case pure¬ 
ly one of fact and as the learned Chief Justice 
has found in favour of the respondents, their 
Lordshii 8 would not bo disposed to reverse his 
finding though the evidence gives reason for the 
gravest suspicion. • 

[ 5 ] The issue whether Jaimal was of sound 
mind, memory nnd understanding was decided 
by the learned Chief Justice on what seems to 
their Lordships a misunderstanding of ( 1883 ) 8 


A. I.R 

P. D. 171.^ That case decided that if a testator 
has given instructions tp a solicitor at a time 
when he was able to appreciate what he was 
doing in all its relevant bearings and if the 
solicitor prepares the will in accordance with 
these instructions, the will will stand good, though 
at the time of execution the testator is capable 
only of understanding that he is executing the 
will which' he has instructed, but is no longer 
capable of understanding the instructions them- 
'selves or the clauses in the will which give effect 
to them. The learned Chief Justice applied this 
case by holding that Jaimal gave instructions to 
Hari Cbaran at a time when his memory was 
not proved to be defective; that these instructions 
were properly embodied in the draft will by 
Mr. Davidson; that Jaimal was able to under¬ 
stand the will and to give his assent to it on the 
day of execution, and therefore that Jaimal was 
of sound disposing mind at that date. 

Cg] The principle illustrattd in (1883) 8 P. D. 
171^ and in the similar case in 1901 A. C. 3M* 
has, in their Lordships’ opinion, no application 
to the present case. Apart from the single 
answer already noticed in cross-examination 
the tenor of Hari Cbaran’s evidence is that Jai¬ 
mal merely asked him to obtain a lawyer to 
draw his will. The words spoken to by Hari 
Charan in the examination in chief are *'willyoa 
procure a lawyer for me to draw up the will**, 
and iu another place he was asked “and he asked 
■you to gee a lawyer for him and you promised 
to do su?”, and answered "That’s right'*. Iheir 
Lordships would be reluctant on this evidence to 
take it as proved that Jaimal asked HciriGbaran 
to give specific instructions to a solicitor on his 
behalf. Nor is it apparent from Hari Cbaran's 
account of the conversation that Jaimal intended 
to leave the w’hole of his property, wherever 
situated, to Amirchand and Mehar to the exclu¬ 
sion of his relations, and Hari Charan does not 
spt-ak of any express direction that ti e previous 
will should be destroyed or cancelled. The 
learned Chief Justice had made no specific finding 
but has tacitly assumed that Hari Charan recei¬ 
ved sj^ecifio instructions which he was to trans¬ 
mit to a solicitor to draw a will cancelling all 
previous wills and leaving all that Jaimal 
possessed to Amirchand and Mehar equally 
between them. Their Lordships are further ofj 
opinion that the principle enunciated in ( 18 a 8 ) 8. 
P. D. I7l' should be applied with the greatest 
caution and reserve when the testator does not 
himself give instructions’ to the solicitor whoj 
draws the will,, but to a lay intermediary who 
repeats them to the solicitor. The opportunities 
for error in transmission and of misunderstand¬ 
ing and of deception in such a situation are. 
obvious, and the Court ought to be striotlyl 
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satisfifd that there is do gtourid for suspicion, 
and that the instructions given to the interme- 
diary were unambiguous^ and clearly understood, 
faithfully reported by him and rightly apprehen¬ 
ded by the solicitor, before making any prtsump- 
tion in favour of validity, 

[ 7 ] The learned Chief Justice was accordingly 
not entitled to conclude as he did that it was 
unnecessary to determine what was the condition 
of Jaimal’s memory on the day when the will 
was executed. That was indeed the only day on 
which Jaimal was seen by Mr. Davidson and it 
is plain from Mr. Davidson’s evidence that 
though he bad drafted a will on information 
supplied to him by Hari Charan with, as he 
supposed, the'authoiity of Jaimal, he was not 
satisfied until he had obtained instn ctions from 
Jaimal himself. There were, moreover, in the 
draft will as has been seen, statements which Mr. 
Davidson has inserted of his own volition and he 
said he was at pains to put these statements to Jai¬ 
mal. One of these was the statement that Jaimal 
had no next of kin nor blood relations in Fiji or else¬ 
where It was on this state ment that the appellants 
chiefly founded the argument that the testator was 
notof sound mind, memory and understanding 
when he executed the will. The respondents’coun- 
sel maintained that the finding that Jaimal knew 
and understood the contents of the will was a 
conclusive answer to this argument. But that 
is a misunderstanding of the judgment of the 
learned Chief Justice who expressly says that be 
found it unnecessary to enquire into the state of 
Jaimal’s memory Oh,/he day when the will was 
executed. A testator may have a clear apprehen¬ 
sion of the meaning of a draft will submitted to 
bim and may approve of it, and yet if he was 
at the time through infirmity or disease so 
deficient in memory that he was oblivious of the 
claims of bis relations and if that forgetfulness 
was an inducing cause of his choosing strangers 
to be his legatees, the will is invalid. In (i870) 

5 Q. B. 549® Cockburn, C. J. delivering the 
judgment of the Court said, at p. 565: 

“It is essential to the exercise of such a power” 
(scilicet, testameotarj power) ‘ that a testator shall 
understand the nature ot the act and its efiects; shall 
undei;stand t> e extent of the property of which he is 
di8posing;i.ha)l beable locomprebendard appreciate the 
claims to which he ought to give effect; and, with aview 
to the letter object, that no disorder of the niind shall 
poison his affections, pervert bis sense of right, and 
prevent the exercise of his natural fflculties—that no 
insane delusion slall influer ce bis will in disposing of 
his property and bring about a disposal of it which, if 
the mind had been sound, would not have been 
made.” 

In (1840) 3 MOO. p. c. 282,* the same principle 
had been started and it was ob^erved that when 
a testator suflering from a debilitating disease 
bad made a will excluding fiom his bounty his 


near relations in favour of his wife, it was 
necessary to determine whether he was at the 
time capable of recollecting who those relations 
were, of understanding their respective claims 
upon his regard and bounty, and of deliberatc-Iy 
forming an intelligent purpose of excluding them 
from any share of his property. In (i920) H.LC. 
63,® Lf-rd Haldane, with whom Lord Dunedin 
and Lord Buckmaster concurred, said: 

“The question whether there is such unsoundoess ot 
mind aa renders it impossible in law to make a 
te'-tamentary disposition is one of degree. A testator 
must be able to exercise a rational appreciation of what 
he is doing. He must understand the nature of bis act 
.. . . If bis act is the ouicofne of a delusion so irra* 
tional that it is not to be 'aken as that of one having 
appreciated what he was doing sufficiently to make faia 
action in the particular case that 01 a mind sane upon 
the question, the will cannot stand. Cut in that case, if 
the testator is not generally insane, the will must be 
shown to be the outcome of the special delusion.” 

There is, of course, in the present case no ques¬ 
tion of insanity in the general or in the popular 
sense. But here the testator, who is proved to 
have been in the last stages of consumption and 
to have been reduced by disease to extreme 
weakness, has declared in his will that he had 
no relations anywhere, though if be had been 
of sound mind in the sense of the casts cited he 
must hav^ known that the statement was 
untrue. 

[8] The testator immediately before giving 
assent to the terms of the will had said that be 
did not know whether be had reUtions elsewhere 
than in Fiji This, however, di es not bettor the 
case, but merely provides additional evidence of 
his weakness and vacillation of memory about 
his relations. There is evidence that at an earlier 
stage of his illness the test^or had at one time 
remembered these nephews, in whose favour he 
had made a will as recently as in February 1944, 
and bad been under the mistaken belief that he 
had made by gift adequate provision for them-. 
At other times he appears, according to some of 
the evidence, to have remembered that they 
took benefits under the wills he had made. The 
evidence as a whole shows that, though the Chief 
Justice may or may not have been warranted 
in saying that there was no good ground for 
inferring that Jaimal’s memory was defective 
on 3lst March, there was a rapid degradation of 
his memory of his nephews till at last be 
reached the stage when he executed his will of 
denying their existence. It is relevant to note 
that he failed to employ the solicitor who had 
acted for him on previous occasions or even to 
ask him to eend the previous wills or copies of 
thfm, for these are precautions which a testator 
of sound mind who deliberately intended to 
alter hie will and to disinherit bis near relations 
would naturally take. The result was that he 
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obtained the services of a solicitor unacquainted 
V liii bis family affairs and unable to judge 
whether he had the capacity to make a will with 
duo regard for the claims of bis nephews for 
whom be had till the closing days of his life 
always felt a warm affection. The opinion of 
Mr. Davidson and some other witnesses that 
Jaiinal's mind was clear and logical and sound, 
though it might have had some value if the 
question had been one of his general sanity, is of 
no value in the present case w’here the question 
is whether there was a particular defect of 
memory caused by the weakness of disease. Wit¬ 
nesses were adduced to prove tliat the testator 
had a w'eek or so before bis death expressed to 
them his intention of leaving his property to 
Amirebaud and Mehar. The evidence is of little 
relevance to the issue on which the appeal must 
turn. The learned Chief Justice does not mention 
this evidence, and their Lordships do not doubt 
that he had the fullest justiheation for ignoring 
it, and since it was pressed upon their attention 
their Lordships think it proper to say that after 
considering it they deem it unworthy of credit 
and that its only effect is to deepen the suspicion 
which surrounds the will. 

[ 9 ] Their Lordships are satished that the 
liroper conclusion, disregarding all ^juestions of 
aims, is that the will is the product of a man so 
enfeebled by disease as to be without sound 
mind or memory at the time of execution and 
tiiat the disposition of his property under it was 
the outcome of the delusion touching his 
nephews* existence The will, is therefore in- 
valid. 

[ 10 ] Their Lordships wdll humbly advise His 
Majesty that the appeal should be allowed, and 
that judgment should bo entered against the 
wdll of 3rd April, and that probate of the will of 
25-2-10-14, should bo decreed in solemn form, and 
that the order for costs in the Court below 
should be set aside, except so far as it applies 
to the executors of the will dated 25-2-1044. The 
respondents will pay the appellants’ costs in the 
appeal. 

S.C. Appeal allowed. 

Solicitors for Appellants—Uy. S. L. Pvlak tC Co. 
Solicitors for Respondonts—T. L. IViisoa cC Co. 

[C. N. 67.] 
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(From Board of Bevenuet Uiiitei Provinces 

of Agra and Oudh) 

8th April 1948 

Lord Normand, Lord MacDermott and 

Sir John Beaumont 
Bharat Baj — Apjyellant v. B. Parshottam 
Das and others —- Bespondenls. 

Privj Council Appeal No. 37 of 1947. 


(a) U. P. Debt Redemption Act (13 [XIII] of 
1940), Ss. 2 (3), 17 (1) (a)—“Agriculturist** — Land 
held by Mitakshara Hindu joint family—Individual 
undivided member is an agriculturist for purpose 
of qualifying urider S, 17. 

Though a member of an undivided Hindu family under 
the Mitakshara law has no definite share in the family 
property till partition, it cannot be disputed that he 
has a joint coparcenary interest in the ancestral pro¬ 
perty along wiih other coparceners. Where, therefore, 
a certain land is held by the members of such a joint 
Hindu family, it is not the joint family as a unit but 
each undivided member of the family as a separate 
individual, that has to be considered to be an agricul¬ 
turist for the purpose of qualifying for protection under 
the terms of S. 17 of the Act : 35 A. I. R. 1948 P. C. 
85, ReL on. [Para 8] 

(b) U. P. Local Rates Act (1 [I] of 1914), Ss. 2 
(5), 4 — Superior proprietor is not a landlord and 
hence not liable to pay local rate. 

The definition of the term ‘landlord’ in S. 2 (5), 
U. P. Local Rates Act, 1940, does not extend to 
superior proprietors who receive the land revenue from 
the under-proprietors who themselves hold the land 
directly or through tenants. There is, therefore, no 
liability on the superior proprietors to pay the local 
rates under that Act. [Para 11] 

(c) U. P. Debt Redemption Act (13 [XIII] of 
1940), S. 17 (1) (a)—Land held by undivided Mitak- 
fihara Hindu family — Division of liability to pay 
local rates among the members is not to be per 
stirpes but per capita —Son born pending proceed¬ 
ings is also to be counted. 

Where certain lands liable to pay the local rate at 
Rs. 137-1211 were held by joint Hindu*family, govern¬ 
ed by Mitakshara law, consisting of two brothers, A 
nod B, and three sons of A and two sons of B, one of 
them being born .after the filing of an application 
under S. 4, U. P. Eooumbered Estates Act, 1934, and 
the question was as to how the liability to pay the 
rates was lo be divided for the purposes of S. 17, XJ. P. 
Debt Redemption Act, 1940, i^was held that the divi¬ 
sion should not be made per stirpes but per capita and 
that the membership for such division should be taken 
at seven, thus including the son bom after the filing of 
the application, and that, ns the liability per individual 
member ^Ya3 loss than Rs. 25 per annum, the family 
was entitled to the protection under the Act. 

[Paras 13 and 14] 

Cases referred :— 

1. Since reported in (’43) 35 A. I. R. 1943 P. C. 85 
Hardat Ram v. Thnkur Paras Nath. 

2. CiS) 1943 A. W. R. Rev. 123, Gulnm Mustafa v. 
Mt. Imam Randi Bibi. 

C. S. Rewcastle and R. E. Handoo — 

for Appellant. 

J.M. Pringle and A.G.P.PuUan — 

for Respondents.^ 

Lord MaoDermott. — These are consoli¬ 
dated appeals from two orders of the Board of 
Revenue, United ProvinceB, Allahabad,^dated 
5th January 1943, and 2Sth August 1943, dis¬ 
missing appeals from orders of 29th July 1949, 
and 19th April 1943, respectively, passed by the 
Additional (Collector of Benares in a matter 
arising from an application by the respondents 
under S. 4 , U. P. Encumbered Estates Act, 
1934 (hereinafter called the Aot of 1934) 
and continued under that Aot and the U. P. 
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Debt Redemption Acfc» 1940 (hereinaftei’ called 
the Act of 1940). 

[2] On 13th January 1932, one Har Kishan 
Da3 mortgaged certain lands to the appellant to 
secure a debt of Bs. 1,78,500. The mortgagor was 
the manager and head of a joint Hindu family 
consisting of himself, his sons and grandsons, 
and the mortgaged property, the subject of this 

appeal, was and has remained the property of 
this joint family. 

[3] In 1935, after the death of the mortgagor, 
the appellant instituted a suit against the then 
surviving members of the joint family to recover 
the balance of his mortgage debt. On 3rd July 
1936, while this suit was pending, the present 
respondents filed an application in the Court of 
the Collector of Benares for relief under the Act 

of 1934 and, as a result, the mortgage suit was 
stayed, 

[4] After the passing of the Act of 1940 the 
application was continued, as already.indicated, 
with a view to obtaining under that Act the 
protection from execution and foreclosure which 
it afforded in respect of the lands of certain 
agriculturists. The lands to which the applica¬ 
tion related formed part of the property mort¬ 
gaged to the appellant. They fall into four 
categories which, with the local rates payable in 
respect of each, are as follows : 

/,\ y* a . ^ . ^3. as. PS. 

( 1 ) Lands in Danialpur and Bikapur 

in the district of Benares ... 46 5 i 

(2j Lands in Puranpatti in the dis¬ 
trict of Benares. 9 10 0 

(3) Lands in Hemchapur in the dis¬ 
trict of Gorakhpur. 25 14 9 

(4) Lands in Parsar in the district of 

Jhansi . 73 n 2 

The respondents made this application as the 
only members then in existence of the joint 
family. Of them Nos. 1 and 2 are the sons of 
the mortgagor, nos. 3, 4 and 5 are the sons of 
No. 1 and No. 6 is the son of No. 2. In 1933 
another son, Ganga Das, was born to respon¬ 
dent 2 making the membership of the joint 
-family seven in all. 

(5) On 29fch July 1942, the Collector made an 
order declaring the lands in question protected 
lands under s. 17 , read with s. 19 of the Act of 
1940. The appellant then took the matter to the 
.Board of Revenue and on 5th January 1943 , it 
affirmed the declaration of protection in respect 
of all the lands specified above and dismissed 
the appeal. From this decision the appellant 
now appeals. His se_c 9 «d appeal arises from 
subsequent proceedings before the Collector and 
the^ Board of Revenue, but it is unnecessary to 
p into these as. upon the conclusions reached 
by their Lordships, the second appeal will be 
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ruled by the decisiou in that from the Board of 
Revenue’s order of 6th January 1943. 

[6] To obtain the protection from execution 

sought by the respondents under the Act of ]940 
an applicant must be an “agriculturist” which 
IS defined by the portion ofs. 2 (3) relevant to 
this case as meaning “a proprietor of a mahal 
or of a share in or portion of a mahal or a 
tenant,” and he must also, by s. 17 ( 1 ) (a) be 
“an agriculturist, the local rate payable by 
whom or recoverable from whom .does not exceed, 
twenty-five rupees per annum.” 

[7] Though, as will appear later, the respon¬ 
dents are superior propreitors of certain of the 
lands in question and, as such, are not directly 
concerned either personally or through tenants in 
the agricultural use of those lands, the appellant 
did not contend in the Courts in India, or suggest 
as a ground for his appeal to the Board, that 
the respondents were not agnculturists within 
the meaning of the Act of 1940 in respect of all 
or any of their lands. This being so their Lord¬ 
ships do not propose to discuss the wide terms 
of the definition and will proceed on the assump¬ 
tion that the respondents were agriculturists for 
the purposes of the statute as regards all the 
said properties. 

[8] Under the Mitakshara Law it is well 
settled that a member of an undivided Hindu 
family cannot be regarded as having a definite 
share in the family property before partition. It 
was on this proposition that the appellant based 
his first submission to the effect that the respon¬ 
dents should be treated as a single joint familyi 
unit and should not be considered separately, as 
individuals, for the purpose of qualifying for 
protection under the terms of S. 17 of the Act of 
1940. This point, however, is no longer open to 
the appellant as it has been decided against him 
in the recent judgment of the Board in p. c. A. 
NO. 47 of 1946^ which was delivered by Sir 
Madhavan Nair on I3th January 1948. There it 
was held that the relief given by the legislation 
under consideration was personal and that each 
debtor member should be regarded separately. 
This conclusion was based on a careful survey 
of the relevant statutory provisions which need 
not now be re-examined. It appears sufficiently 
from the following passage in the judgment : 

“As regards Ihe objection that no individual member 
of the joint Hindu family can claim a definite share of 
the property till partition, their Lordships, after care¬ 
fully considering the question, are definitely of opinion 
that this case should be judged solely with reference to 
Ss. 3 (e) (i) and 17 (I) (a) of the Act of 1940. to which 
attention has already been drawn, and not by applying 
to it any basic principle of the Mitakshara Law. Though 
it cannot be predicated that a member of an undivided 
Hindu family under the Mitakshara Law has a definite 
share in the family property till partition, it cannot be 
disputed that he has a joint coparcenary interest in 
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the ancestral properly along with the other copar- 
C'-ners.” 

[9] Proceeding, then, on the basis that the 
terms of s. 17 (l) (a) of the Act of 1940 must be ap¬ 
plied to the respoudeuts individually, two further 
questions arise—(l) What is the total amount of 
the local rates payable by or recoverable from 
the respondents, for the purposes of S. 17 in res¬ 
pect of the lands in question ? and (2) Of that 
amount does the share or proportion to be 
allocated to each respondent exceed Rs. 25 per 
annum ? 

[ 10 ] On the first of these questions it was 
contended for the appellant that the rates paya¬ 
ble on the lands in the Jhansi district, which 
were Rs. 78 11-2 per annum, should be included 
in the computation. The Collector appears to 
have disregarded these rates in making his order 
of 29th July 1942. On appeal therefrom to the 
Board of Revenue the appellant waived all 
grounds of appeal save those relating to the 
amount of local rates and it would appear that 
the point under discussion was then closely can- 
vassed. Th$ Board decided that the Jhansi rates 
should be left out of account, the material part 
of its judgment of 5th January 1943 reading as 
follows: 

“The respondents nre superior proprietors and receive 
the land revenue from the zamindars, who are described 
as ‘Malik Adna.' The position Las been discussed in Ap¬ 
peal No. CO of 1941-42- decided on 12th December 1942 
from district Jaunpur. The zaoiindars, namely, the 
‘Malik Adna’ pay local cess and there is no liability on 
the superior proprietors to pay; under S. 7, Local Rates 
Act, 1914, the zamindar or ‘Malik Adna’ recovers the 
local rates from the tenants and it is they who settle 
the land and cultivate (be ' sir.’'' 

[ll] On the facts it is clear that these rates 
were not paid by the respondents, but the test is 
whether in law they were payable by or recovera. 
ble from them and that depends on the 
provisions of the U. P. Local Rates Act, 
1914, which by chap. 2 places liability for pay¬ 
ment on *'the landlord independently of, and in 
addition to, any laud revenue for the time being 
assessed on the estate . . . .” and by Chap. 3 em¬ 
powers the landlord to recover the rates paid 
from tenants and certain other inferior interests. 
By s. 2 (5) of this Act 

landlord ’ means the person responsible for the pay¬ 
ment of the land revenue, if any, assessed on the estate, 
and includes a mnafidar or other person bolding land, 
of which the land revenue has been wholly or in part 
released, compounded for, redeemed or assigned.” 

jin the view of their Lordships this definition 
;Cannot, on the true construction of the statute, 
^extend to superior proprietors, such as the res- 
pendents, who receive the land revenue from 
junder-proprietors who themselves hold the lands 
directly or through tenants. They are, therefore, 
of opinion that the decision of the Board of Re¬ 
venue was right and that the rates payable in 


respect of the Jhansi property should be dis¬ 
regarded. 

[12] A further point arose on this branch of 
the case respecting the local rates of Rs. O-lO-c 
payable in respect of the lands in Puranpatti ia. 
the district of Benares. This sum was not rec¬ 
koned by the Collector and the omission to do- 
so was not ruled upon by the Board of Revenue 
which found it unnecessary to decide whether 
there had been a mistake regarding this item. 
The record affords little material on which ta 
reach a conclusion concerning this matter,-but 
as it is evident that there was such a rate and' 
that the considerations respecting the Jhansi 
rating did not apply to it, their Lordships wilP 
assume in the appellant’s favour, for the pur¬ 
poses of this judgment, that the respondent' 
were liable to pay this sum. So assuming, and' 
giving effect to the proviso to S. 17 of tha 
Act of 1940 by which, for the purposes of thafer 
section, the local rates in the Benares district ar& 
to be taken as doubled, the relevant total of 
local rates payable in respect of the lands ittr 
question is Rs. 137-12-11 computed as follows: 


(1) On the lands in Danialpur and 
Bikapur Benares, Rs. 46-5-1x2 

Rs. 

as. 

PS- 

• • • • 

(2) On the lands in Puranpatti, 

92 

10 

S' 

Benares, Rs. 9-10-0x2 ... = 

(8) On the lands in Hemchapur, 

19 

4 

O 

Gorakhpur ... = 

25 

14 

9 


137 

12 

11 


[13] Turning to the second of the questions stated- 
above it will be convenient to consider first of all 
the submission made on behalf of the appellant tbah 
in order to ascertain the relevant shares or pro¬ 
portions of the total rating liability for the pur¬ 
poses of s. 17 (l) (a), the division should be made 
per stirpes and that the divisor should, in conse¬ 
quence, be two. This was on the theory that it 
the joint family and its landed property had to 
be notionally divided in applying S. 17 the appro¬ 
priate unit was the sfirpas of which, at all material 
times there were two namely, the respondents 
B. Parshottam Das and B, Jai Krishna Das and 
their respective sons. In their Lordships’ view/ 
this contention must be rejected. It cannot be| 
related to the specific provisions of 8. 3 (e) (ii) of 
the Act of 1940 which deal only with the quali¬ 
fication of a member of a joint Hindu family to 
rank as an agriculturist for the purposes of that 
Act, nor can it be reconciled with the principle 
of personal protection laid down by their Lord- 
ships in P. 0. A. NO. 47 of 1946.^ 

[14] The next matter^ be considered is whe¬ 
ther, in the process of allocating the total of the 
local rates between the members of the joint 
family the membership should be reckoned at 
six, as it was when the application for relief waa- 
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first made, or at seven, as it was after the birth 
of Ganga Das in 19S8. While it is clear that in 
working out the provisions of the Act of 1940 the 
qualification for relief must be sqfetled with regard 
to the facts existing at some particular date, 
their Lordships can see no reason for looking 
upon the date of the original application as 
crucial or for saying that an increase in the 
joint family membership taking place in 193s, 
before any final adjudication in the matter had 
been made, should be left out of account. They 
therefore consider that the relevant membership 
should be taken at seven and not six. 

Cl6] The basis of the notional division to be 
inade for the purpose of applying s. 17 (ll to in¬ 
dividual members of a joint Hindu family was 
the subject of much debate in the course of the 
argument. Apart from the etirpital basis which 
has already been rejected, the rival contentions 
were—(a) that the division should be amongst the 
members per capita, and (b) that the division 
should be amongst the members according to the 
shares they would take in the joint property on 
partition. The correct basis was not decided in 
P. C. A. No. 47 of 1946^ but Would appear to 
be one or other of the alternatives just men¬ 
tioned. The question thus arising is one of 
some difficulty due, no doubt, to the manner 
in which the requirements of the statute conflict 
with the conception of the joint family accord- 
ing to the Mistakghara Law. In the present 
case, however, it is unnecessary to resolve this 
dffieulty as on either view, having regard to 
the conclusions already arrived at, the propor¬ 
tion of the total rating burden of Es. 137-12 11 
falling upon any one of the respondents does not 
exceed K9. 25 per annum, the only possible divi¬ 
sors being seven in one case and eight and six 
in the other. 

[16] For these reasons their Lordships are of 
opinion that the respondents were entitled to the 
relief claimed under the Act of 1940 . They will 
therefore humbly advise His Majesty that the 
decisions of the Board of Kevenue be affirmed 
and the appeal dismissed. The appellant will 
pay the costs of the appeals. 

R- Appeals dismissed. 

Solicitors for Appellant — Ey. S. L. Polak d Co. 
Solicitors for Respondents — T. L. Wilson d Co, 
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(From Palestine) 

16th March 1948 

Lord Noemand, Lord MacDermott and 

Sir John Beaumont 
The Palestine Fiipat Am Panic Co-operative 

gaiety Ltd - Appellants v. Government of 

Palestine and others—Bespondents. 

Privy Council Appeal No. 64 of 1945. 


1 (a) Deed— Construction—Grant of land—Conflict 

j between statement of area and description by 

boundaries — Description by boundaries is to be 

^ preferred. 

^ a grant of land a desoription by fixed' 

, boundaries is to be preferred to a conflicting desorip- 

tion by area. The statement as to area is to be rejected 
as falsa demonstratxo. 

*(b) EvMence Act (1872), S. 115-Estoppel by 
conduct—Correction of land register by Registrar 
of Lands on representation by owner of land—No 
estoppel against Registrar or Government from 
asserting title to land. (Foreign Case) 

It is one of the essential elements of estoppel by con¬ 
duct that the party against whom it is pleaded should 
have made some representation intended to induce a 
^urse of conduct by the party to whom it was made. 
Where, therefore, the Registrar of Lands, on a repre¬ 
sentation of certain owner of lands, corrects the register 
accepting the representation, there is no estoppel bv 
conduct against the Registrar or the Government from 

asserting its title to these lands. [Para 8 ] 

N ^"( 6 )°'n *27* ~ Evidence Act, S. 115 

(c) Evidence Act (1872), S. 115 - Estoppel by 
admission — Admission as to title — The demand 
and receipt by the Government of land taxes may 
constitute a binding admission as to the tax-payer’s 
ownership in certain circumstances. (Foreign case) 

rPsirft 81 

Annotation:—('46-Mau) Evidence Act, S. 115 N, 16. 

Maurice Fitzgerald and Phineas Quass __ for 

Appellants. 

C.T.Le Quesne and Frank Gahan — for Recoon- 
deute. *■ 

Lord MacDermott — This is an appeal by 
the ^ Palestine Kupat Am Bank Co-operative 
Society Limited (hereinafter called the Bank) 
and a cross-appeal (by special leave) by the 
Government of Palestine (hereinafter called the 
Government) from a judgment of the Supreme 
Court of Palestine (Edwards and Rose JJ.), 
sitting as a Court of Appeal, Jerusalem, dated 
27-7.1944, which allowed in part an appeal by 
the Government from a decision of the Land 
Settlement Officer, Haifa, of 15 - 3 - 1943 , con¬ 
cerning the ownership of a parcel of land in a 
locality known as Khirbet Yunis in the 
neighbourhood of the village of Tira. 

[2] In addition to the Bank and the Govern, 
ment there were 22 other parties to the suit who 
appear on the record as respondents. For reasons 
not now material they took no active part in 

the appeal and were not represented before the 
Board. 

[3] The events out of which the present dis¬ 
pute between the Bank and the Government 
arose may be shortly stated. In 1882 the Turkish 
Government made a grant of land in the locali¬ 
ty of Khirbet Yunis to four villagers. This grant 
was recorded in the Tira land book under entry 
NO. 140. The particulars contained therein state 
the boundaries on East. South, West and North, 
give the area as 34 old dunams (equivalent to 

32 new dunams approximately), and, name the 
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grantees About 1926 a Mr. Edmond Levy com¬ 
menced buying up the abares of these grantees 
and eventually acquired approximately 03 per 
cent, of their interest. This he transferred to the 
Bank during the period 1934-3G. The remaining ' 
37 per cent, apiiears to have become vested in 
21 of the 22 res[)ondent9 referred to above. Mean¬ 
time, in 1929, in the course of a Government 
survey, the locality of Kbirbet Yunis was surve- 
yed and found to contain in all a little over 
.3,500 dunams. This area was treated as a survey 
unit and marked on the map as Block 28. It is 
also material to observe that in the same year 
Kbirbet Yunis was, with the exception of some 
small parcels therein, proclaimed Forest Reserve 
NO. 195 under the Forests Ordinance of 192G. On 
24.10-1937, the Bank, as registered owner of the 
G3 per cent, interest in the grant of 1882, applied 
to the Registrar of Lands, Haifa, for correction 
of the registered area {approximately 32 new 
dunams) to 3,528 dunams, this being practically 
the whole of Block 28 as shown on the Govern- 
ment survey. On 25-0-1938, the Registrar of 
Lands, after numerous enquiries and consulta¬ 
tions with other Government officials, made the 
correction sought to the extent of amending the 
area to 3,290.197 dunams. On, 23-11-1941, the 
Bank filed a claim to ownership of its interest 
in the area thus registered. This claim was made 
in the course of the procedure under the Land 
(Settlement of Title) Ordinance of 1928 which by 
then bad been applied by order to a district in- 
eluding the area in question. On 28-11-1941, the 
Government, in the course of the same proce- 
dCire, filed a claim to ownership of substantial¬ 
ly the same area as unassigned State lands. The 
land so claimed was that which had been pro¬ 
claimed Forest Reserve no. 195. In adjudicat¬ 
ing upon these claims the Settlement Officer 
upheld the title of the Bank in respect of the 
area of 3,296,197 dunams. He identified and 
fixed the registered boundaries in a manner ad¬ 
verse to the Bank, but based his decision on 
the ground that the Government was bound by 
the conduct of its officials in approving the area 
as registered on the Bank’s application for cor¬ 
rection and was therefore barred or estopped 
from asserting its title thereto. On appeal the 
Supreme Court reversed this decision. It. bow- 
ever, affirmed in their substance the findings of 
the Settlement Officer as to the boundaries spe- 
cified in the kbushan of 1882 and held that the 
area contained thereby, which measured 626 
dunams, was the parcel, granted. It accordingly 
directed the land in question to be registered in 
the name of the Government with the exception 
of the said parcel of 626 dunams which it direc¬ 
ted should be registered in the name of the Bank 
in respect of its G3 per cent, interest. 


[4] From this judgment the Bank appeals to 
regain the area of 3,296.197 dunams and the 
Government cross-appeals to reduce the area of 
625 dunams to* that specified in the khusan of 
1882, namely 34 old dunams and no more. 

[5] Their Lordships find it unnecessary to 
enter upon an examination of all the numerous 
questions which were discussed in the course of 
ths argument. In their view the relevant issues 
depend upon three main questions which will 
now be considered. 

[G] The first is as to how the boundaries men¬ 
tioned in the khuohan of 1882 should be identi- 
fied on the ground. This became the subject of 
a marked couflict of testimony before the 
Settlement Officer. The contention of the Bank 
was, in effect, that these boundaries delimited 
what was substantially the whole of the locality 
known as Kbirbet Y^unis. The Settlement Officer 
distrusted much of the evidence adduced on this 
issue and made a personal inspection of the 
locus. Having done so he arrived at certain con¬ 
clusions identifying the points and features in 
dispute. The Supreme Court accepted these 
conclusions which it regarded as based on the 
evidence of Mr. John Willoughby’ Loxton, an 
assistant superintendent of surveys who bad 
acted as chairman of a Commission appointed 
by the GovernmeDt to investigate the bounda¬ 
ries and the nature of the land contained with¬ 
in them. On this question, which is entirely one 
of fact their Lordships see no reason to inter- ' 
fere with the findings of the Courts in Palestine 
and they therefore hold that the boundaries 
specified in the kusban of 1882 are as identified 
by those findings. This being so it is unneces¬ 
sary for present purposes to describe these 
hoandaries in detail or to state the rival claims 
regarding their location and physical character. 
But it may be observed that as so fixed they 
are points or natural features rather than con¬ 
tinuous lines; that on any view they bound or 
mark out but relatively small portion of the 
locality known as Ehirbet Yunis; and that if 
connected, so as to form a continuous boundary 
line the area contained is, as already mentioned, 
ono of 625 dunams. Before that area can be 
accepted, however, as the area granted it is 
necessary to consider the second of the three 
questions to which reference h^J^Bn made. 

[7] This second question may be stated thus. 
Is the parcel granW by the kushan of 1882 (as 
, the Bank contended) the area confined by the 
boundaries therein described when joined, where 
necessary by imaginary lines, or is the parcel 
(os the Government contended) a plot of the 
area of 34 old dunams mentioned in the kushan 
which lies somewhere within the boundaries 
described? In other words, is the extent of the 
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grant fixed by the boundaries or the area as stated erosa.anr,fl«,l t... _• , , 


therGin? The attitude of the various Govern¬ 
ment officials concerned in tho matter and the 
terms of reference of the Commission of which 
Mr. Loston was chairman appear to have been 
based on the assumption that the boundaries 
marked the bounds of the parcel. This, how- 
ever,- is inconclusive and indeed, irrelevant as 
the question is properly one of construction. So 
regarding it their Lordships are of opinion that 
the correct view is that propounded on behalf 
of the Bank. On the answer given to the first 
question the boundaries, as now determined, 
cannot be regarded as amounting to a general 
description of the Khirbet Yunis locality. They 
must therefore be taken as indicating some 
smaller area within that locality and it is diffi- 
cult to see what this can be if not the area 
granted. It is also to be remarked that the 
boundaries are described as such in the grant 
and that they are related to the points of the 
compass in a manner appropriate to denote 
that they are boundaries in fact. The circum¬ 
stance that they are separate rather than con¬ 
tinuous features can have little weight having 
regard to the rough and uncultivated nature of 
most of the ground which lay between them. It 
is true that the discrepancy between the area 
thus bounded and the area as stated is sub- 
stantiaL But errors of this description appear 
to have been notorious in the Turkish Empire 
before the days of precise surveying and Art. 47 
of the Ottoman Land Code made provision, in 
the cases to which it applied, to the effect that the 
area stated should be ignored where boundaries 
had been fixed and pointed out. The Courts in 
Palestine differed as to the applicability of this 
article to the facts of the present case, the Settle¬ 
ment Officer holding that it only applied as 
between vendor and purchaser and the Supreme 
Court favouring (though with some doubt) a 
broader view of its scope. Their Lordships find 
it unnecessary to resolve this difference as, even 
if Art. 47 does not in terms govern the grant of 
1882, the principle of preferring a description by 
fixed boundaries to a conflicting description by 
area cannot be so restricted. In the view of the 
Board that principle is applicable to the con¬ 
struction of the grant in question. In English 
law the statement as to area therein would be 
rejected as falsa demonstratio and their Lord¬ 
ships attention has not been called to, nor are 
they aware of, any provision of Ottoman law to 
the contrary effect. On these grounds they 
hold that what was granted in 1882 was what 
was contained by the boundaries as now deter¬ 
mined. 

[8] The answers given to the first and second 
questions would suffice to rule the appeal and 


[ cross-appeal were it not for a special plea 
advanced by the Bank. This raises the third 
I question which may be put as foUows. Is the 
Government barred or estopped from asserting 
its title to the lands of Khirbet Yunis lying 
outside the 625 dunams in fact granted in 1882? 
In the submissions on behalf of the Bank the 
word estoppel was used in a wide sense as in¬ 
cluding not only the estoppel by conduct known 
to English law but also the result of admissions 
regarded as binding and conclusive by Ottoman 
law. With regard to the former, their Lordships 
are unable to see any sufficient ground for sup¬ 
porting the case made by the Bank. Apart from 
any other consideration, it is one of the essential 
elements of estoppel by conduct that the party 
against whom it is pleaded should have mad^ 
some lepresentation intended to induce a course 
of conduct by the party to whom it was made. 
Here the representation as to the area of its 
grant came in the first instance from the Bank ’ 
and the fact that the Kegistrar eventually ac. 
cepted that representation as substantially correct 
cannot, on the facts of the present case, create 
an estoppel of this nature against him or the 
Government. As respects estoppel by admission 
the Bank relied upon several points. First of all 
it was said that the action of the Registrar in 
■amending the area on the register after due 
enquiry was an unequivocal admission by a 
responsible official of the Bank’s title to the 
larger area. The jurisdiction of the Registrar to 
correct the ^ register as he did was vigorously 
challenged in the course of the argument but 
need not now be discussed. Whatever the practice 
may have been or may have ripened into, it is 
clear that in‘’correcting” the entry in question the 
Registrar was not asked and did not purport to 
decide any matter of title. His conduct was in 
no sense an adjudication. The following passage 
from a letter of 28th May 1938, written by the 
Bank s advocate to the Registrar shows the 
character of its application : 

“From the topographical plans prepared by the 
Depratment of Surveys and attached to your file certain 
boundaries which appear on the original Kousban can 
be traced and identified without difficulty. In addition 
the southern and eastern boundaries are very natural 
being the saddle of the hills abutting the property, 
only one of the western boundary known as Jurnel 
Nesoura, foronng the south-eastern corner of the pro¬ 
perty could not be traced on those plans of the Survey 
of Palestine, while they clearly appear on the plan 
checked by your Surveyor as in fact they do exist on 
the ground. The remaining western boundary is clearly 
to be traced and identified on the said topographical 
plan. These facts will bring the question of boundaries 
in a very clear light and will satisfy you that the land 
as shown on plan is within the original boundaries 
stated in the Kousban of my clients and that no 
encroachment was made in either private or Govern¬ 
ment land. This land known as Khirbet Yunes is and 
always was a separate unit within its own boundaries.” 


210 Priyy Council Durga Prasad v. Ghanshiam Das (Lord Simonds ) A. I, R. 


Such being the nature of the “correction” sought 
and granted their Lordships cannot accept the 
view that the Registrar made any binding admis¬ 
sion as to the Bank’s title no matter how mis¬ 
informed or ill-advised he may have been by 
other Government departments. Then it was 
contended that following upon the alteration of 
the register hadl misl was calculated on the new 
statement of area and paid by the Bank. This, 
however, was entirely consequential upon the 
correction in the register and, in the opinion of 
the Board, can have no greater signiGcance. It 
was also urged that the Bank had paid to the 
Government taxes levied in respect of the whole 
area and that the Government, having obtained 
such payment, could not claim title to the land 
in question. Authority was cited for the proposi¬ 
tion that the demand and receipt by the Govern- 
ment of land taxes may constitute a binding 
admission as to the tax.payer’s ownership in 
certain circumstances. That may be, but the 
point can have no weight in the present case as 
their Lordships are far from satisfied on the 
evidence that the Bank paid taxes at any 
relevant time in respect of the area to which the 
plea of estoppel relates, that is to say, the area 
outside the boundaries enclosing the 625 dunams. 
Lastly, it was submitted that the Government, 
through the officials who carried out the survey 
of 1929, bad admitted the area claimed by the 
Bank. The facts do not support this contention. 
The survey showed the locality of Kbirbet Yunis 
as containing a little more than 3500 dunams 
but it was not and did not purport to be a 
survey of any particular title or grant. 

[9] In the opinion of their Lordships the plea 
of estoppel must fail not only on these grounds 
but also for a more comprehensive reason. 

fioj Sub-section ( 2 ) of s. i of the Forest 
Ordinance of 1926 provided that no right in or 
over any Forest Reserve should be alienated 
without the sanction of the High Commissioner, 
The locality in question having been declared a 
Forest Reserve in 1929 it was, in the view of the 
Board, impossible to obtain title thereafter to 
land within the Reserve in a manner incom¬ 
patible with this provision, as by admissions 
made without due authority to alienate. The 
Ottoman law regarding admissions cannot pre¬ 
vail against the terms of the ordinance and, as 
none of the officials concerned in the present 
case intended to alienate or was authorised to do 

so, it follows that the Bank cannot obtain title 
in this manner. 

Cll] For these reasons their Lordships will 
humbly advise His Majesty that the appeal and 
cross-appeal be dismissed and the judgment of 
the Supreme Court affirmed. The Bank and the 


Government will each bear its own costs of the 
appeal and cross-appeal. 

v.B.B, Appeal dismissed. 

Solicitors for Appellants — Stoneham (£ Sons, 
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Durga Prasad and another — Appellants 
V. Ghanshiam Das and others — Bespondents, 

Privy Council Appeal No. 64 of 1943; Allababad 
Appeals Nos. 25, 28, 30 and 33 of 1939. 

(a) Evidence Act (1872), Ss. 101 to 103 — Ques¬ 

tion of onus, as a determining factor of whole case 
only arises if the Court finds the evidence so even¬ 
ly balanced that it can come to no definite conclu¬ 
sion: 1927 A. C. 515, Bel. on. [Para 18] 

Annotation: — (*46*Man.), Evidence Act, Ss. 101 to 
103, N. 9. 

(b) Evidence Act (1872), S. 35 — Revenue Re¬ 
cords — Definition of shares in Revenue papers is 
very weak evidence of title. 

A definition of shares in kbewats or other Revenue 
papers can be regarded as only a very slight iodication 
of title: it is not the function of the officer who compiles 
such papers to decide questions of title. In particular 
the nice distinctions which arise upon an issue whether 
or not there has been a separation are not for their 
determination ; 7 A. I. R. 1920 P. C. 46, Bel on. 

[Para 14] 

Annotation : — (’46-MRn.), Evidence Act, S. 35, 
N. 12. 

Cases referred'. — 

1. (1927) 1927 A. C. 515 : 96 L. J. P. 0. 84 : 137 L. 
T. 1, Robins v. National Trust Co. 

2. (’20) 47 I. A. 57 : 7 A. I. R. 1920 P. C. 46 : 23 0. 
C. 1: 42 All. 868 : 56 I. C. 306 (P. C.), Nageshat 
Baksb Singh v. Mt. Ganesha. 

A. O. P. PuUan and J. M, R, Jaydkar — for Ap¬ 
pellants (Durga Prasad, Qaya Prasad and Mt. Har 
Piari). 

Dingle Foot — for Yad Ram. 

C. S, Betvcasde, S, P. Khamhatta ond Gavin 
Simonds _ for Respondent (Ghanshiam Das). 

Lord Simonds—These consolidated appeals 
from a judgment and decree of the High Goart 
of Judicature at Allahabad, which varied a judg¬ 
ment and decree of the Subordinate Judge al 
Aligarh, have involved the close scrutiny of a 
large number of documents covering a long 
period of years. In this task their Lordships have 
been greatly assisted by the diligent researches 
of counsel for the appellants, but after a careful 
consideration of all the material before them 
they have come to the conclusion that no suffi¬ 
cient reason has been shown for displacing the 
judgment of the High Court. 
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[ 2 ] The appeals raise the question in broadest 
outline whether there has been a separation of 
an undivided Hindu family of which the com- 
mon ancestor was one Bhawani Das, who died 


very many years ago. The family and the parties 

to the suit out of which these appeals arise 

can be conveniently seen in the following 
pedigree : 


BHAWANI DAS 


I 


Gitdhari Lai (died 1864) Kashi Bam (died 1885) Chain Sukh Mohan Lai 


^iatru Rial (died 1918) 

I 


Yad Ram, 
Defendant No. 6 , 
'^adopted, 11-7-13) 


Behari Lai (died 1902) 


I 


Gbansbyam Das, 
Defendant No. 7, 
(born 1915) 


I 

Cbet Bam (died 
before 1902. 
Musammat 
Rukmin widow, 
Defendant No. 4 


I I 

Basdeo Prasad Bhimsen 
OP Sahai • (died 1913) 
Deft. No. h 


Ohote Lai (deceased) 
Musammat Gango widow, 
Defendant No. 5 


KameshCh. minor, 
Defendant No. 2 


I 

Durga Prasad, 
Plaintifi No. 1 (born 1908) 


Tika Ram 


Tota Bam, 
Defendant No 


3. 


Gaya Prasad, 
Plaintiff No. 2 , minor 


Yad Bam, Defendant No, 6 , 
adopted by Rlatru Mai 


[3] Of the facts which are stated in the pedi- 
gree, their Lordships take particular note of the 
circumstance that the respondent Ghanshiam 
T)as was not born until 1915 and that prior to 
his birth the appellant Yad* Ham bad been 
adopted by Matru Mai who was then without 
male issue. Yad Ram was the natural son of 
Bhimsen who was the son of Behari Lai who 
was the son of Kashi Ram, and thus belonged 
maturally to the other branch of the family from 
that of Gharshiam Das who descended from 
"Girdhari Lai. 

[4] In thei year 1933 the present suit was com- 
menced by the appellants Durga Prasad and Gaya 
Prasad and a third plaintiff who subsequently 
disappeared from the proceedings. Every member 
of the family was made a party to the suit and 
they were conveniently grouped into five sets of 
defendants (1) Basdeo Sahai and his son Ramesh 
Ghander (defendants 1 and 2), ( 2 ) Tota Ram (de¬ 
fendant 3)1 ( 3 ) Mt. Rukman Kunwar and Mt, 
Gango (defendants 4 and 6), (4) Yad Ram and 
Ghanshiam Das (defendants 6 and 7) and ( 5 ) 
Bri Thakur Murli Manoharji Maharaj (defen¬ 
dant 8) whose rights are no longer in dispute. 

[6] By their plaint the plaintiffs pleaded inter 
alia that (a) during the time of Bhawani Das 
Girdhari Lai and his brothers there was no fami¬ 
ly property or fund and that Matru Mai, Kashi 
Ram and Behari Lai acquired property and 
collected funds by their own efforts; (b) that 
Matru Mai adopted Yad Ram and executed a 
will on 17-12-1913, whereby he bequeathed his 
property in equal shares to Yad Ram and to his 
natural son, if any, born to his second wife, and 


that thereafter Ghanshiam Das was born so that he 
and Yad Ram became the owners of Matru Mai's 
property in equal shares ; (c) that both Bihari 
Lai and Matru Mai carried on a separate 
money-lending business, the former under the 
styleof Kashi Ram Behari Lai and the latter under 
the style of Girdhari Lai Matru Lai and that in 
addition they carried on a Joint business under the 
style of Kashi Ram Matru Mai of which they 
were joint owners in equal shares; (d) that since 
the death of Matru Mai in 1918 all three concerns 
had been managed and supervised by Basdeo 
alone; (e) that the family of the plaintiffs and 
defendants 1 to 5 had remained joint and defen¬ 
dant 1 (Basdeo) was the manager and supervisor 
thereof; (f) that by reason of the dishonest deal¬ 
ings of Basdeo and his failure to render accounts 
the plaintiffs did not wish to remain joint and 
claimed partition; (g) that defendants 4 and 5 
were entitled only to maintenance but as some 
of the zamindari properties stood recorded in the 
Revenue papers against their names “for their 
consolation,” they too had been impleaded; (h) 
that defendants 6 and 7 (Ghanshiam Das and 
Yad Ram) were entitled to a moiety share in 
the joint property and the money dealings 
of Matru Mai and Bihari Lai; and (i) that 
in 1911 Matru Mai had constructed a temple 
and given some of the zamindari property out 
of his half share in the zamindari to defendant 8. 

[6] By their plaint the plaintiffs divided the 
property into three schedules: 

(A) Property owned by plaintiffs and de¬ 
fendants 1, 2 and 3 as descendants of Bihari Lai, 
of which the plaintiffs claimed one-third, 
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(B) Property owned by Ghanshiam Das and 
\ad Ram as to one half and by plaintiffs and 
defendants l, 2 and 3 as to the other half, of 
which the plaintiffs claimed one sixth, 

(C) Property of which Ghanshiam Das and 
ad Ram and defendant 8 or defendant 8 alone 

was owner as to one half and plaintiffs and de¬ 
fendants 1, 2 and 3 as to the other half of which 
the plaintiffs claimed one-sixth. 

[7] It was urged upon their Lordships, and 
there is much upon the face of the plaint to sup¬ 
port the contention, that at this stage of the pro¬ 
ceedings the plaintiffs proceeded upon the as- 
sumi)tion that at some time the two branches of 
the family deriving from Girdhari Lai and 
Jxashi Ram respectively had divided and that 
the business latterly known as Kashi Ram 
Matru Mai was owned by the two branches in 
partnership in equal shares. It was perhaps for 
this reason that the plaintiffs did not think it 
necessary to plead with any particularity how' or 
when the partition had taken place. They, it 
Was said, regarded the dispute between them¬ 
selves and Basdco, another member of their 
own branch, as the only material issue and their 
joinder of Ghanshiam Das and Yad Ram was 
little more than formal. But, whether or not 
this assumption was made and whatever the 
justiflcation for it, it could no longer be properly 
made after Ghanshiam Das had by his guardian 
i^ut in bis written statement and particularly his 
somewhat belated supplementary written state- 
ment of 16-12 1932, by which be pleaded : 

“The entire-business of the family of the plniutiffs, 
defendants 1 and 2 parlies and the contesting defen¬ 
dant lias been carried on from this very ancestral fund 
and the entire property has been acquired from this 
very ancestral fund in different shapes. The business 
and money-lending, etc., no matter in whose name 
they are carried on and the property, no matter in 
whoso name they have been purchased, all belong to 

tlie joint family, in which the contesting defendant 
owns a moiety share,” 

lu'om this moment it was clearly incumbent on 
the plaintiffs to establish affirmatively a divi¬ 
sion between the two branches of the family 
and, as will be seen, they have failed in the 
opinion of the High Court to do so. The claim 
of Ghanshiam Das to own a "moiety share” in 
the joint property rested on his refusal to admit 
that \ ad Ram had been validly adopted by 
Matru Mai. That is a matter no longer in 
dispute. But it has remained in dispute whether 
\ad Ram is entitled to one-half or one.quarter 
of the moiety belonging to Matru Mai’s branch 
of the family. If the plaintiff’s are right in their 
contention that at some date, which, however 
uncertain, must have been before Matru Mai’s 
will, a division took place, then Matru Mai was 
competent to dispose of the property of which 
he purported to dispose, his will operated accord¬ 


ing to its tenor, and Yad Ram is entitled to 
one-half; if on the other hand, there was not a 
division and Matru Mai was not competent to 
dispose of property which ex hypothesi was still 
joint, then Yad Ram was under Hindu law- 
entitled to one-quarter only of the share, the 
other three-quarters being taken by Ghanshiam 
Das, the natural son of Matru Mai. It is for 
this reason, no doubt, that Yad Ram has through¬ 
out the proceedings, including these appeals, 
allied himself to the plaintiffs. 

[8] To the written statements of the other 
defendants it is unnecessary to refer in detail. 
It is sufficient to say that, while upon the issue 
whether there had been a division between the 
two branches of the familj^there was no general 
opposition to the plaintiffs, the sources of dispute 
between the members of the plaintiffs’ branch of 
the family appear to have been numerous and 
complex. These matters are irrelevant to the 
present appeals. It may, however, be noted that 
specific reference was made to’ a partition of 
certain shops which took place in 1911 between 
Matru Mai on the one side and Basdeo, Bhim- 
sen and Tota Ram on the other side, a traur 
saetion w’hich, whatever its true significance, 
appears to have led the learned Subordinate 
Judge to a conclusion which was not supported 
in the High Court or before their Lordships. 

[9] Upon the pleadings a number of issues 
were framed of which only three need be men¬ 
tioned • 

”1. Are the plaintiffs and defendants 1 and 2 parties 
(defendants 1 to 3) and defendant 7 not members of 
the joint Hindu family and did any paitition take place 
between them, if so, when ? Are the plaintiffs entitled 
to have any of the properties partitioned ? 

2. Is the firm Kashi Ram-Malru Mai a joint Hindu 
family firm or is it a more partnership firm ? 

3, IVhat are the respective shares of the parlies in 
different properties in suit and how is the partition to 
be effected ?” 

[10] It is, as their Lordships think, unfortu¬ 
nate that the issue of partition was not framed 
with greater precision, for this, if for no other, 
reason, that their Lordships have not the ad- 
vantoge of the views of the learned Subordinate 
Judge upon the contention which has been strenu¬ 
ously and cogently argued before them that the 
partition took place at some date in or about 
the year 1885. Whether or not this contention 
was raised before the learned Judge, their Lord- 
ships are not in a position to say. There is at 
least no trace of it in his judgment. On the con¬ 
trary, after a consideration of the oral evidence 
and the documents which were voluminous he 
held 

‘‘that there was a partition between Matru Mol on the 
one b&nd and Bhimsen, Tota Ram and Basdeo Sahai 
oil the other hand on 2 10-1911,” 

That there was such a partition of certain itecna 


1948 


Duega Peasad V. Ghanseiam Das (Lord Simonds) Priyy Council 2ia 


of property on that date is beyond doubt. But 

the judgment of the learned Judge and the 

decree that was baaed on it make it clear that 

he for some reason regarded the partition of all 

the family property as having taken place at 
that time. 

[11] From the judgment and decree of the 
learned Judge several appeals were preferred to 
•the^ High Court at Allahabad. The appeal with 
which their Lordships are at present concerned 
was that of Ghanshiam Das who claimed in the 

words of his first ground of objection that it was 

amply proved from the evidence on the record that 
the family to which the parties belong U still joint and 
the finding of (he Court below that a partition took 
place between Matru Mai on one side and Basdeo Sabai 
and others on 2-10-1911, is against the weight of 
evidence on the record and the plaintiffs have altogether 
faded to prove the same.” 

[12] Upon this question the High Court after 
penetrating and exhaustive examination of all 
the relevant facts and documents came to a clear 
conclusion. In the first place they rejected the 
finding of the learned Subordinate Judge that a 
partition of the family property took place on 
2-10-1911, holding, that this finding was not in 
accordance with the pleading of any party and 
that it was not supported by any evidence. They 
then proceeded to consider the case which, as 
they said, bad been put before them on appeal 
by learned counsel for all parties except Ghan¬ 
shiam, namely that .Matru Mai separated about 
1885, and upon this the first conclusion to which 
they came is worth citing verbatim: 

“In spite of the suppression of many of the books of the 
family (for which the plaintiffs and Tota Ram blame 
Basdeo and for which Basdeo blames the plaintiffs and 
Tota Ram) there is abundant evidence to show that 
Kashi Ram-Matru Mai was merely the contniuation of 
the ancestral business which was going on from 1832 
under the name of Bhawani Das-Girdhari Lai and that 
it was not a new business begun by Kashi Ram and 
Matru Mai.” 

Next they considered the origin and status of 
the two so-called branch firms of Girdhari Lal- 
Matru Mai and Kashi Eam-Behari Lai and 
upon the evidence came to the conclusion of fact 
that each of these firms was started with joint 
family property, whence followed the conclusion 
of law that the property acquired^by each of 
these firms was joint family property. From 
these conclusions which are supported by ade¬ 
quate evidence, their Lordships see no reason 
for dissenting and they concur in the view which 
has been urged upon them by learned counsel 
for the respondent that a disclosure of all the 
books of family accounts might well have placed 
beyond doubt not only that the conclusions 
already stated were correct but also that no 
separation had taken place. It was contended 
on behalf of the appellant Yad Ram that he at 
least had not been implicatedJn any suppression 


of books, but his interest lay with those who 

were responsible for the suppression and he must 
suffer with them, 

[13] The facts being established that the old 
family firm was joint and that the branch firms, 
having been started with a nucleus of family 
property, were also joint, it was the task of the 
plaintiffs and their allies to prove a separation 
No special stress need here be laid on the ques¬ 
tion of onus. As a determining factor of the 
.whole case that question only arises if the Court' 
finds the evidence so evenly balanced that it' 
can come to no definite conclusion : see 1927 
A. c. 515^ at p. 520. In the present case, though 
there are incidents and transactions which point 
more or less strongly to a separation having 
taken place at some time, it appears to their 
Lordships, as it did to the High Court, that 
they are susceptible of explanation and that the 
balance of evidence leads to the opposite conclu¬ 
sion. It would be superfluous to rehearse the 
elaborate scrutiny to which every incident in the 
case has been subjected in the careful judgment 
of the High Court. In the present appeal, great 
sU-ess was laid upon the acts of Matru Mai 
himself, the father of Ghanshiam Das, and 
particularly upon his endowment in l 9 ii of a 
temple in Purdilnagar and his adoption of Yad 
Ram in 1913 and upon tbe will that he made in 
the same year. It is not to be denied that these 
are factors from which, if they stood by them¬ 
selves, an inference could be drawn that at some 
time a separation had taken place. But the ap. 
pellants' case was that a separation had taken 
place as long ago as 1885 or thereabouts and, 
insufficient and imperfect as the family records 
are, they create a general impression which is 
not to be displaced by tbe conduct, of Matru Mai 
nor by the fact, also relied on by tbe appellants, 
that the terms of his will were acted on by 
Basdeo and other members of that branch of the 
family. In this connection it is not to be for¬ 
gotten that Matru Mai was karta of tbe family 
and that, if he did not always act within the 
strict limit of his legal rights under Hindu law, 
acquiescence by the other members of tbe family 
would not be unusual, 

[14] One other category of documents may 
be mentioned. Tbe appellants relied upon the 
fact that in certain Khewats, in which Matru 
Mai and Bihari Lai had been registered as 
sharers in equal shares, upon tbe death of Bihari 
Lai, his sons, Basdeo Sabai, Bhimsen and Tota 
Ram (and in some cases also the widows of a 
son and grandson) were registered as the trans¬ 
ferees of his share “by right of inheritance.” It 
was rightly pointed out that such language ia 
inappropriate to a transfer upon the death of a 
member of an undivided family. But their Lord- 
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sbipg would repeat what was said in 47 I. A. 67^ 
at pp, C9, 70. that a definition of shares in 
Khewatsor other Revenue Papers can be regarded 
as only a very slight indication of title; it is not 
the function of the ofliser who compiles such 
papers to decide questions of title. In particular 
the nice distinctions which arise upon an issue 
whether or not there has been a separation are 
not for their determination. Thus, one by one, 
the documents on which the appellants rely can 
ho examined and, though their cumulative weight 
nmy be considerable, there still remain the 
formidable facts, to which reference has already 
been made, and these are the more formidable 
because, through no fault of the respondents but 
by the deliberate act of one or more of the 
appellants, documents, which might have made 
the story clear, have been withheld. Nor can it 
be ignored that the appellants did not, as they 
should have done, at an early stage formulate 
exactly how and when the partition alleged by 
them took place, but left it to emerge from such 
oral evidence as might be given and such docu¬ 
ments as they themselves thought fit to disclose. 

fl5] On the whole, therefore, in this difficult 
and complex case, their Lordships concur in the 
judgment of the High Court. The appeals of (l) 
Durga Prasad and Gaya Prasad and (2) Lala 
'I’ota Ram (now represented by Mt. Har Piari) 
and ( 3 ) Lala "^ ad Ram fail and must be dis¬ 
missed. A fourth consolidated appeal (no. 33 of 
1939) was not proceeded with and must also be 
dismissed. Two other matters may properly be 
mentioned. The first relates to the maintenance 
now payable to Mt. Gango, the widow of Chhote 
Lai, a son of Chet Ram, who was a brother of 
Basdeo, Bhimsen and Tota Ram. This main¬ 
tenance which had been fixed by the Subordinate 
Judge at 113. 51 per month w'as under his decree 
payable by the plaintiff's and by the defendants 
Basdeo and Tota Ram. This was clearly right. 
By the High Court the maintenance of Mt. Gango 
was increased to Rs. 80 per month but the 
increase appears to have been directed to be 
]mid by the appellants Durga Prasad and Gaya 
Prasad only. Tlio reason for this apparent error 
is that they alone were made respondents to the 
appeal by Mt. Gango from the order of the 
Subordinate Judge, by which she asked (iftlcr 
alia) that her maintenance might bo increased. 
This appeal together w’ith all the other appeals 
was disposed of by the High Court in one judg¬ 
ment and it appears to have escaped the notice 
of the Court that the parties were defective. 
Upon the present appeal, however, the appellants 
Durga Prasad and Gaya Prasad have taken the 
point and have submitted that tho appeal by 
Mt. Gango was incompetent in that it failed to 
implead the other parties who had to share in 
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the order to pay maintenance and that the order 
of the High Court should in this respect be set 
aside. At the hearing of the appeal it was con¬ 
tended in the alternative that the burden of 
increased maintenance should be directed to be 
borne equally in the same way as the original 
maintenance, and it was urged that the order of 
the High Court should be varied accordingly. 
Their Lordships cannot entertain this latter 
alternative. There is no trace in the formal case 
of these appellants that they proposed to ask 
for any order against Basdeo and Tota Ram or 
their representatives and it would not be proper 
that any such order should be made. That leaves 
the question whether it was competent for the 
High Court to make an order for increased 
maintenance against the share of Durga Prasad 
and Gaya Prasad only. It does not appear that 
this matter was argued, or indeed that the point 
was ever taken, before the High Court, and for 
this reason, particularly having regard to the 
trifling nature of the sum involved, their Lord- 
ships do not think that the order of the High 
Court should in this respect be varied. 

[16] The second matter which must be men- 
fioned is the apparent discrepaony between the 
judgment of the High Court and the formal 
decree in Appeal No. 246 of 1933. Their Lord- 
ships have expressed their approval of, and con¬ 
currence in, the conclusions of the judgment 
But they find it difficult to reconcile it in all 
respects with the terras of the decree. Inasmnoh, 
however, as there has been no cross appeal by 
Ghanshiam Das. who must be presumed to be 
content with the decree, their Lordships do not 
think it right to make further comment upon it 
or to advise that it should be varied so as to oon- 
form more nearly with the judgment. 

[17] For the reasons a\x)ve appearing their 
Lordships will humbly advise His Majesty that 
these appeals should be dismissed. The appellants 
in each of the appeals other than the fourth 
appeal must pay one-third of the costs of the 
respondent Ghanshiam Das of the consolidate 
appeals. 

K.s. Appeals dismissed* 

SolicUor6^w^\pprilftnts—Rarrouj Rog 0 rs d NeviU* 

Solicitors for Ysd Ram —Barrow Rogers d NevHU* 

Solicitors for Bospoudont (Ghanshiam Das) — 

T. L. Wilson d Co* 
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(From Bombay) 

26th May 1948 

Lord Utrwatt. Lord MacDermott 
AND Sir John Beaumont 

Guranatharudhaswami Guru Shidha- 
rudhaswami—Appellant v. Bhimappa Qanga- 

dharappa Divate and another — Bespdts. 

Privy Counoil Appeal No, 66 of 1946, 
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(a) Trusts—Public religious and charitable trust 
— Trustee is not disqualified from receiving gifts 
for his own personal benefit. 

The fact that the trustee of a public religious aod 
charitable trust received many gifts of property for 
charitable purposes does not disqualify him from receiv¬ 
ing gifts for his own personal benefit. [Para 7] 

(b) Civil P. C. (1908), S. 92 — Scheme and ap¬ 
pointment of new trustee —Trustee appointed by 
will of predecessor can be removed and new 
trustee appointed by Court, 

In settling a echeme for the 'administration of a 
charitable trust involving the appointment of trustees 
or managers, the Court is bound to secure persons 
whom it regards as suitable. The fact that the late 
deceased trustee desired that the present trustee should 
succeed him does not fetter the discretion of the Court, 
or preclude consideration of the conduct of the present 
trustee both before and since the death of the late 
trustee. [Para 8] 

Annotation : (’44*Com.) Civil P. C., S. 92, N. 16. 

S. C, Isaacs and Lady Q, M. Ckatterjee— 

• for Appellant, 

K, B. Bengari —for Bespondents. 


Sir John Beaumont. — This is an appeal 
from a judgment and deoree of the High Court 
of Judicature at Bombay, dated 31 8-1939, 
affirming a judgment and decree of the District 
Judge, Dharwar,. dated 6-8-1937, 

[2] The appeal arises out of a suit filed by 
the respondent and three others under S. 92, 
Civil P. C., for a declaration that a certain in¬ 
stitution known as Shri Sidha Arudha Swami 


Math was a public trust of a religious or chari¬ 
table nature, for the framing of a scheme in 
connection with the institution, and for the 
removal of the appellant from his position as 
the head of the institution on the ground that 
he is unfit to occupy that position, and for con¬ 
sequential relief. The Shri Sidha Arudha Swami 
Math would be more accurately described as a 
Temple than as a Math, but it has been referred 
to as a Math throughout the proceedings, and 
will in this judgment be called “the Math.” 

[8] The facts relating the the foundation of 


the Math and the acquisition of the properties 
belonging thereto are not in dispute. The appel¬ 
lant at Ex. 194 accepted as correct the state¬ 
ments contained in the first fourteen paragraphs 
of the deposition of plaintiff 4 which contained a 
full history of the matter. The contention of the 
appellant is that the Courts in India have drawn 
wrong inferences from the facts. 

[4] The learned trial Judge discussed in 
detail and. with much care the documentary and 
oral evidence, particularly in relation to the 
circumstances in which the various properties 
used in connection with the Math had been 
acquired. In appeal the High Court again dis¬ 
cussed the evidence in considerable detail, and 
both Courts reached the conclusions that the in- 
fititution, whether it be called a Math or a 


Temple, was founded by the public for a public, 
charitable and religious purpose, viz., the wor¬ 
ship of the Swami during his lifetime and of his 
Samadhi (tomb) after his death, and for the 
purpose of the various festivals which had been 
started in connection with the institution, and 
that the offerings made to the Swami, the pro- 
perties purchased out of those offerings and 
those acquired by gifts after 1912 (when the 
Swami assumed control of the Math), must all 
be regarded as accretions to the original founda. 
tion, and that all the properties in suit form 
part of a trust created for purposes of a chari¬ 
table or religious nature. Counsel for the appel¬ 
lant has referred their Lordships to all the 
relevant evidence and no useful purpose would 
be served by a further discussion of it in detail. 
Their Lordships can state shortly and in general 
terms their' reasons for agreeing with the con¬ 
clusions of the Courts in India. 

[5] The Swami came first to Hubli about the 
year 1877 as a mendicant, possessing no pro¬ 
perty. In the course of time he began to give 
discourses on the shastras and claimed to be an 
incarnation of the God Mahadeo, and as such to 
be worthy of worship. He collected a large body 
of disciples and before his death property of very 
substantial value bad been acquired for the pur¬ 
poses of the Math. The Swami himself took no 
interest in material matters, being concerned 
mainly with the religious side of the activities of 
the Math, and it is on the face of it improbable 
that members of the public would have given 
property of substantial value to the Swami for 
his own personal use. The evidence shows that in 
some cases lands were acquired by panchas at 
Hubli, in other cases lands or ornaments were 
given direct to the Swami or on his behalf to 
to Shiddappa, the father of the appellant, who 
had been appointed Mukhtya to the Swami 
about the year 1920. The buildings on the land 
used for the purposes of the Math were erected 
out of offerings made to the Swami. No disputes 
in connection with the Math seem to have arisen 
until the year 1924 when the Swami made a 
will, giving the whole of his property to the 
appellant. The property comprised in the will 
included the movable and immovable properties 
used or held in connection with the Math and 
the right of the Swami to dispose of this pro¬ 
perty was challenged in suit no. 97 of 1927 in the 
Court of the first class Subordinate Judge at 
Dharwar, and the matter went in appeal to the 
High-Court of Bombay. It has not been con- 
tended before the Borad that this suit has any 
relevance to the present appeal, and it need not 
be discussed. 

[6] The only question in this appeal is whe¬ 
ther the suit properties used for the purposes of 
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the Math belonged to the Swanii at the time of 
his death, oc appertained to the Math and were 
subject to an express or constructive trust 
created for public purposes of a charitable or. 
religious nature within the meaning of S. 92, 
Civil P. C. Except in regard to one small pro¬ 
perty, which will be presently mentioned, their 
Lordships have no doubt that the Courts 
in India wer6 right in answering this ques¬ 
tion against the appellant. The evidence 
establishes beyond doubt, in their Lordships’ 
view, that the properties in suit were either 
originally given, or were dedicated by the 
Swami, to the purposes of the Math which was 
a charitable or religious institution. It has been 
argued by counsel for the appellant that even 
if this bo 30 the trust was not for public, but foe 
private, purposes. But this is clearly not so. It 
is common ground that anybody was at liberty 
to go at any time to the Math to worship the 
8wami and take food there. The trust was 
plainly one for public purposes. 

[7] The only property in suit which in their 
Lordships' view the respondents have failed to 
show btlonged to the Math is that comprised in 
Ex. D127 by which a piece of land expressed to 
be of tbe value of Rs. 400 situate in Mouji Harti 
in Taluka Gadag was conveyed to the Swami, 
the motive expressed being the spiritual good of 
the donor. There is nothing in the conveyance to 
suggest that the land was given to the Swami 
tor the purpose of the Math. There is no evi¬ 
dence that this land, which is situate, their 
Lordships are told, some 40 miles from Hubli 
was ever used, or that its rents or prohta were 
applied, for the benefit of the Math, The fact 
that the Swami received many gifts of property 
for charitable purposes does not disqualify him 
from receiving gifts for his own personal benefit, 
and their Lordships think that this small piece 

of land must be excluded from the decree in the 
present suit. 

[8j By tbe decree which the learned trial 
Judge passed it was declared that the properties 
in suit were properties belonging to a public 
trust of a religious and charitable character; and 
that it was necessary to settle a scheme for tbe 
administration of the trust. The decree gave 
general directions as to the scheme to be pre¬ 
pared for carrying out the terms of the judg¬ 
ment and settled an interim scheme. It was 
directed that the appellant be removed from tbe 
position which he occupied as the head of the 
Math and that his worship must stop. It has 
been argued on behalf of the appellant that the 
Court bad no jurisdiction to remove him from 
his position as head of the Math to which he 
had been appointed by the will of tbe Swami. 
'This contention is quite untenable. In settling a 


scheme for the administration of a charitable 
trust involving the appointment of trustees or 
managers, the Court is bound to secure persons 
whom it regards as suitable. The fact that the 
Swami desired that the appellant should succeed 
him does not fetter the discretion of the Court, 
or preclude consideration of the conduct of the 
appellant, both before and since the death of the 
Swami. Both Courts in India have held that by 
his conduct the appellant has shown himself 
unfit for the position which he occupies, and 
their Lordships accept such finding 

[9] With regard to costs, both Courts in 
India directed the costs of all parties to come 
out of the estate. This, their Lordships think, 
was right, but there was no justification for a 
further appeal to His Majesty in Council, and 
their Lordships are not prepared to direct that 
the costs of such appeal should come out of the 
estate. 

tlO] For these reasons their Lordships will 
humbly advise His Majesty that the decree of 
the trial Judge dated 5-8-1937 be modified by 
excluding from such decree tbe piece of land 
comprised in Ex. D127 and that subject thereto 
this appeal be dismissed. The appellant must 
pay the costs of the appeal. 

R-G-B. Decree modified. 

Solicitors for Appellant—T. L. JKitson lO Co. 

Solicitors for Respondents — Ceuslas 

<6 Co. 
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(From West African Court of Appeal) 

26th June 1947 

Lords du Parcq. Normand. Oaksby and 

Morton op Henryton 
Eryiest Prempeh and others — Appellants 
V, The King. 

Privy Council Appeal No. 60 of 1945. 

Criminal P. C. (1898). S. 411 A—Appeal to Privy 
Council — No interference unless there has been 
miscarriage of justice. 

The Privy Council not being a Court of Criminal 
Appeal will not interfere in criminal oases unless there 
has been any miscarriage of justice : 28 A. I. R. 1941 
P. C. 132, jRtJl. on. 

Annotation : ('46-Com.) Or. P. 0,, S. 404 N. 2 Pt.6. 
Case f of erred :— 

1. {*41)68 I. A. 126:28 A. I. R. 1941 P.0.183: 
I. h. H. (1942) Lah. 36 : I. L. H, (1941) Bar. P. C. 
172 : 196 I. C. 692 : 43'Cr, L. J. 1 (P. C.), Mahomed 
Nawaz v. Emperor. -- 

Sergeant A. M. SuUivan and Elliot Qorst 

— for Appellants. 

Frank Oahan — for the King. 

Lord Oaksey. — This is an appeal from a 
judgment of tbe West African Court of Appeal 
(Criminal Jurisdiction) affirming the conviction 
of the four appellants on tbe first count and 
quashing it on the second count of the informa- 
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tion prefGiTBd sgainat them in the Supreme 
Court of the Gold Coast. 

[2] On 28-2.1944, a man named Akyea Men- 
eah, the father of one Ohemeng and the brother- 
in-law of one Yaa Amponsah was reported 
missing and was still missing at the date of the 
trial in December 1944. In July 1944, eight 
persons including four brothers of accused 3 
were arrested and charged with the murder of 
Akyea Mensah. 

[3] On 4-12-1944, the four appellants were 
charged on information on the following counts: 

First Count ; 

Conspiracy to abet Perjury. 

Contrary to sections 49 (1), 46 (1) and 359 of the 

Criminal Code. 

Particulars of Offence : 

Ernest Prempeh, Kenyon Vincent Daley, Yaw 
Boakye alias Eric Ofori Atta and Maria Smith, on 
divers days in the month of July 1944, in Ashanti, 
agreed together with a common purpose for abetting 
perjury, by instigating such persons as they might 
thereafter induce to give evidence to make knowingly 
false verbal statements upon oath before a Court to the 
effect that the said persons bad seen Akyea Mensah 
alive at Kete Krachi. 

Second Count : 

Abetment of Perjury. 

Contrary to sections 46 (1) and 359 of the 

Criminal Code, 

Particulars of Offence : 

Ernest Prempeh, Kenyon Vincent Daley, Yaw 
Boakye alias Eric Ofori Atta and Maria Smith on a 
day in July 1944, in Ashanti, instigated Emmanuel 
Kwadjo Ohemeng to commit perjury by making 
knowingly a false verbal statement upon oath before a 
Court to the effect that he tbe said Emmanuel Kwadjo 
Ohemeng had seen his father Akyea Mensah alive at 
Kete Krachi. 

[4] Smith J. who tried the case without a 
jury reviewed the evidence and found on the 
first count that the accused were guilty on the 
ground that the evidence of the prosecution ‘was 
to be believed and that the four accused were all of 
them working in concert in pursuance of an 
agreement between them to persuade, if possible, 
Yaa Browa, Yaa Amponsah and particularly 
Ohemeng to give perjurtd evidence in the case 
in which accused S’s four brothers were involved 
and that the money and employment offered 
were offered as bribes and not as rewards, and 
that he did not believe that the accused were 
merely trying to obtain ^confirmation or other¬ 
wise of a rumour that Akyea Mensah was alive. 
On the second count the learned Judge held that 
although in his view the evidence for the prose¬ 
cution was that Ohemeng was pressed to give 
“a statement” and not to give "evidence” tbe 
proper inference was that the accused were 
actually trying to persuade Ohemeng to give 
false evidence, and he therefore convicted them 
and sentenced them to various terms of impri¬ 
sonment to run concurrently on the two counts. 
The Court of Appeal adopting the same view of 
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the evidence given held that the accused could 
not be convicted on such evidence on count 2 , 
but that the trial Judge’s judgment on the first 
count was amply supported by the evidence. 

[5] The evidence has been reviewed before 
their Lordships in detail by counsel for the 
appellants, and it has been contended that there 
was no evidence to support a conviction on 
either count, that the trial Judge had not pro- 
perly considered the evidence against each ap- 
pellant separately, that tbe counts were bad for 
duplicity, and that the true effect of the Court 
of Appeal’s judgment-must be that the convic¬ 
tions on the first count ought to be quashed as 
well. 

[6] Their Lordships are not a Court of Cri¬ 
minal Appeal and tbe only question which they 
have to consider is whether in accordance with 
the principles restated in 68 I. A. 126,^ there has 
been any miscarriage of justice. In their opinion 
no injustice has been done. The trial Judge who 
saw the witnesses and who knows the local 
conditions believed tbe evidence for the prose- 
cution which conflicted on essential points with 
that of the appellants. In their Lordships’ opi¬ 
nion if the evidence of Yaa Browa Ohemeng 
Addai and Asiedu was accepted it was amply 
suflScient to support a conviction on count 1 ; 

.the trial Judge’s judgment dealt with tbe evi¬ 
dence thoroughly and with the case for each of 
the defendants ; and even if there were any 
substance in the point that count l is bad for. 
duplicity which in their Lordships’ opinion there 
is not, no injustice has been occasioned thereby. 

[7] There was ample evidence to support the 
finding that the four appellants were guilty of a 
conspiracy within tbe meaning of Art. 49 , Cri. 
minal Code, to persuade Yaa Browa and Yaa 
Amponsah to commit perjury. 

[8] Their Lordships will therefore humbly 
advise His Majesty that this appeal should be 
dismissed and that the convictions of all four 
appeallants on count l of the information should 
stand. 

Appeal dismissed. 

Solicitors for Appellants — A. L. Bragden d Co, 
Solicitors for the King — Burchells. 
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(From Calcutta) 

8th June 1948 

Lord Thankerton, Lord Morton op 
Henryton and Sir Madhavan Nair 
Pragdas Mathuradas — Appellant v. Jee- 
wanlal (1929) Ltd, — Respondent, 

Privy Council Appeal No. 50 of 1947. 

Contract Act (1872), S. 56 _ Contract to sell 
Penang tm “for forward delivery'* _ Contract held 
did not imply term that tin already ordered by sel 
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lers should arrive in Calcutta before delivery to 
purchasers —It was not such a necessary term that 
both parties must have intended it to be a term of 
the contract — Onus was on sellers to prove that 
contract became impossible of performance due to 
outbreak of war with Japan—Burden was not dis* 
charged — Contract Act (1872), Ss. 2 (j) and 32. 

The defendant firm contracted to supply the plain- 
tiCf company, Penang quality tin. The contract was 
embndipd in a letter (by plaintiffs to defendants) dated 
8-12-1941 which was as under : 

“Dear Sirs, 

Wo confirm having purchased from you tin in blocks, 
Penang quality, for forward deliveryas follows : 

35 tons at Rs. 215/8 per cwt net. 

5 tons at Rs. 218/* per cwt. net. 

Our delivery instructions will follow.’* 

It was known in Calcutta (where the contract was 
made) early on 8-12-1941 that war with Japan had 
broken out. On 22-12*1941, the defendants wrote to the 
plaintiff company that the basis of the business was 
forward and that owing to the unforeseen trouble in 
Penang the shipment was not possible and that “they 
had no other alternative but to cancel the contract.” 
In a suit by the the plaintiffs for damages for the 
breach of the contract the defendants pleaded that it 
was expressly agreed or alternatively there was implied 
the condition that the delivery would only be made as 
and when the goods arrived from Penang against orders 
placed by the defendant firm there : 

Held (i) that no express contract other than the one 
set out in the letter of 812-1941, bad been proved. 

(ii) that the contract did not imply the condition 

that Penang tin already ordered by the sellers should 
arrive in Calcutta. The words “for forward delivery” 
could not be construed as having any meaning other 
than their ordinary meaning, “for delivery in the 
fiiture.” [Paras 11 & 12] 

(iii) that the term was not such a necessary term 
that both parties must have intended it to be a term of 
the contract: (1920) 1 K. B. 868, liel. on. [Para 13] 

(iv) that even assuming that impossibility of perfor¬ 
mance of the contract would be a complete defence, the 
burden of proving the impossibility rented on the sellers 
and that the burden was not discharged. [Para 14] 

Annotation :(’46-i\ran.) Contract Act, S.56N.2;S. 73 
N. 2. 

Case referred — 

1. (1920) 1 K. li. 868 : 89 L. J. K. B. 849 : 122 L. T. 
567, Comptoir Commercial Anverpoia v. Power. 
Son & Co., 

W. W. K. Page and C. Bagram—for Appellant. 

Sir Bobert Ashe and B. Sen—(or Respondent. 

Lord Morton of Henryton _This is an 

appeal from a judgment and decree of the High 
Court of Judicature at Fort William in Bengal 
in its civil appellate jurisdiction, dated 27-3-1946, 
reversing a judgment and decree of the same Court 
in its ordinary original civil jurisdiction, dated 
14th January 1943. Tho appeal arises out of an 
action by the respondent company against the 
appellant firm claiming damages for breach of 
a contract for the supply of tin. 

[2] It is necessary to set out the proceedings 
in the Courts in India in some detail, as the find¬ 
ings of fact by the learned trial Judge, and the 
attitude adopted by the appellant firm in regard 
to these findings of fact, are of groat import¬ 


ance. The learned trial Judge (McNair J.) 
stated the events leading up to the action as fol- 
lows; 

“The plaintiff company sue the defendant firm for 
damages for breach of contract for the supply of tin 
On 8-12-1941 there was a telephone conversation be¬ 
tween N. T. Shaba of the plaintiff company and Ban- 
choredas of the defendant firm in which the plaintiff 
company made known their requirements and the defen¬ 
dant firm contracted to supply them. 

Later the same day the plaintiff company wrote to the 
defendant firm : 

‘Dear Sirs, 

Tin 

We confirm baying purchased from you to day tin in 
blocks, Penang quality, for forward delivery as follows : 

35 tons at Bs. 215/8/- per cwt. net. 

5 tons at Rs, 218/- per cwt. net. 

Our delivery instructions will follow.* 

The parties are both merchants of standing. They 
had bad previous dealings in various commodities, and 
from March until September 1941 they had had busi¬ 
ness transactions in tin totalling some 28 tons. 

It appears that the plaintiff company bad contracts 
with the Government for ibe supply of tinned articles 
to the Supply Department, and there is every reason to 
believe that tho plaintiff company were purchasing tin 
on this occasion for use in their factories in execution 
of their contracts with the Government. 


On 7-12-1941 the Japanese attacked Pearl Harbour 
and early on the 8 th December it was known in Cal¬ 
cutta that a state of war existed between Japan, Great 
Britain and the United States of America. 

That morning Mr. H. E. Sbab, Managing Director of 
the plaintiff company instructed Mr. N. T. Shaha, Assis¬ 
tant Secretary of the company, who is in charge of the 
plaintiff’s business in Calcutta to buy 25 tonso! tin and 
Mr. N. T. Shaba telephoned to Mr. Baneboredas,a part¬ 
ner in the defendant firm. Baneboredas stated that the 
market rate was Rs. 216/- a cwt. He stated further that 
be would refer to bis elder brother, Goberdhone Das, 
who might bo able to give a slightly lower quotation, 
N. T. Shaha referred to H. K. Shaha and the deal with 
regard to 25 tons was put through with Baneboredas at 
Bs. 216/* subject to any better price which might bo 
given by Goberdhone. Goberdhone reduced the price 
to Bs. 215-8 0 and that is the price mentioned in the 
confirmatory letter. 

Tho plaintiff company soon after booked another 10 
tons at the same price and about a couple of hours later 
they decided to buy a further 5 tons which they got at 
Bs. 218/* as the market bad been rising throughout the 
day. It is in evidence that the opening rate on the 8 tb 
December was Rs. 205 or Bs. 206 and the olosing rate 
was about Bs. 227. 

These facts are undisputed. The plaintiff company 
however allege that during the preliminary oonversa- 
tioD they informed the defendant firm that they were 
purohasing in order to fulfil Government contracts, that 
they wanted to cover themselve absolutely against their 
requirements of tin, and that they insisted that tin 
should be delivered to them under all circumstances. 
They state further that Mr. Baneboredas agreed to 
those conditions and said that he would deliver goods 
from ample stocks always at his firm’s disposal. These 
statements and alleged conditions are denied by tho 
defendant firm. 

The market, as I have said, was cu the 3th Decem¬ 
ber a rising market, and it continued to rise during the 
following days when the Japanese armies invaded tho 
Malaya Peninsula. Penang was occupied by the Japa¬ 
nese at some date shortly before the 19th December and 
tho defendant firm were unable to obtain the shipments 
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of Penang tin for which they had contracted with their 
principals in Penang. 

The defendant firm’s case is that they had contract¬ 
ed for the purchase of 100 tons in all from three sup* 
pliers in Penang. There was no difficulty on the 8th 
December with regard to shipment. Ships were sailing 
regularly from Penang and cargo space was available. 
^ It is clear from the evidence that neither the plain- 
tifi company nor the defendant firm had any apprehen¬ 
sion on the 8th December as to the due arrival of 
shipments from Penang for at any rateanothermonth.” 

[3] Their Lordships will hereafter refer to the 
appellant firm as **the sellers** and to the respon¬ 
dent company as “the buyers.” 

[4] Correspondence followed between the par- 
ties, but it is only necessary to quote the sellers’ 
letter of 22-12* 1941, which was as follows: 

“43, Strand Road, 

Calcutta, 22-12-1941. 
Messrs. Jeewanlal (1929) Ltd., 

101, Clive Street, 

Calcutta. 

Re ; 40 Tons of Tin Ingots. 

Dear Sirs, 

We are in due receipt of your letter dated 22nd 
instant and in reply have to inform you that the basis 
of the above business is forward and owing to the un¬ 
foreseen trouble in Penang the shipment is not possible. 
As such we have no other alternative but to cancel the 
contract. 

Yours faithfully, 

Sd. Pragdas Mathuradas.” 

[6] On 20-2-1942 the buyers filed their plaint 

alleging wrongful repudiation of the contract by 

the sellers and acceptance of such repudiation by 

the buyers. A sum of Rs. 91,350 was claimed as 

damages, but it is now common ground between 

the parties that if the buyers are entitled to 

damages, the correct sum is Rs. 60,100. By their 

written statement the sellers pleaded 

"It was expressly agreed or alternatively there was im¬ 
plied f'sic^that delivery would only be made as and 
when goods arrived from Penang against orders placed 
by the defendant firm there.” 

In para. 3 certain other implied conditions were 
alleged. 

[6] McNair J. heard oral evidence and sum¬ 
med up his view on that evidence as follows: 

"From the surrounding circumstances to which I have 
referred it appears to me beyond doubt that the plain¬ 
tiff’s recollection is at fault, that they did not inform 
Eanchoredas prior to the contract that they would re¬ 
quire delivery under all circumstances, nor did Ran- 
ohoredas give the alleged guarantee tnat he would 
deliver from stock. On the other hand it is equally 
difficult to accept the defendants’ story that they stress¬ 
ed the fact that delivery could only be given on arrival 
of the tin from Penang. 

We are then left with the letter of the 8th December 
from which to discover what were the intentions of the 
parties when using the words ‘forward delivery’,” 

[7] Their Lordships read this passage as a 
finding by the learned trial Judge that he could 
not accept the oral evidence of either party as to 
the express terms of the contract made on 
8-12-1941, and that the only reliable record of 
these terms was the letter of that date already 


quoted. McNait J. then went on to construe the 
letter in the light of the surrounding circum¬ 
stances, and held that The contract became im¬ 
possible of performance owing to the non-arrival ■ 

of tin from Penang.** He therefore dismissed the 
suit with costs. 

C8j The buyers appealed. In the course of his 
judgment the Chief Justice (Sir Harold Derbyshire) 
quoted certain paragraphs of the sellers’ written 
statement and continued: 

"In the appeal before this Court Mr. B. C. Ghose for 
the defendants abandoned the implied terms 
(c), (d) and (e) of para. 3 and contended that the 
condition to be implied in the contract is that Penang 
tin already ordered by the seller should arrive in Cal¬ 
cutta and said that if this condition could not be implied 
the defence failed. Mr. Ghose also accepted the find¬ 
ings of fact of McNair J.” 

[9] Their Lordships fchink it is plain that the 
last sentence involves an acceptance by counsel 
of the position that the only reliable record of the 
contract was the letter of 8 - 12 - 1941 . In conse¬ 
quence of this acceptance, the Chief Justice (with 
whose judgment Lodge J. agreed) did not exa- 
mine the oral'evidence in detail. He felt unable 
to imply the condition put forward by the seller, 
or to accept the view of McNair J. that the con¬ 
tract became impossible of performance, and 
stated his conclusions as follows : 

"In my opinioo this was a contract for the purchase 
and sale of 40 tons’^of Penang tin as set out in the plain¬ 
tiffs’ letter of 8-12-1941, and its fulfilment was not con¬ 
tingent upon the arrival of the tin from Penang; further 
the contract was broken by the defendants on 
22-12-1941 as on which date damages should be 
computed. 

In my opinion this appeal should be allowed with 
costs here and below.” 

[10] In opening the appeal before this Board, 
counsel for the sellers referred to a number of 
passages in the oral evidence given beforo 
McNair J. and sought to rely on these passages, 
and in particular upon an answer given by Mr. 

H. K. Shaba in cross-examination, as establishing 
that it was a term of the contract made orally 
on 8-12-1941 that the sellers should only be bound 
to deliver the tin when it arrived from Penang. 
Their Lordships do not think it right to enter, 
tain this argument, in view of the attitude 
(already stated) which was adopted by counsel 
for the sellers at the hearing of the appeal in 
India. The findings of fact by the trial Judge 
having been accepted by counsel on the appeal 
in India, their Lordships think that the present 
appeal must proceed upon the footing that no 
express terms of the contract have been proved 
other than those set out in the buyers’ letter of 
8-12-1941. It is, however, open to the sellers to 
contend that the term now under discussion is 
contained in the letter of 8-12-1941, on its true 
construction, or must be implied, and that it 
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became impossible for the sellers to fulfil the 
contract. 

fn] Turning to the terms of the letter of 
8 12-1941, their Lordships are quite unable to 
construe the words “for forward delivery'* as 
having any meaning other than their ordinary 
meaning “for delivery in the future.*' There is 
no context, to alter or enlarge the meaning of 
those words, and the subsequent sentence “Our 
instructions will follow’’ are entirely 
consistent with the words bearing their ordinary 
>neaning. 

[ 12 ] l'\irther, their Lordships see no good 
reason for implying the condition that Penang 
tin already ordered by the sellers should arrive 
in Calcutta. As Scrutton L. J. said in (1920) 
i K. B. at p. 890: 

“J'be Court . . . ought not to imply a torm nieroly 
heciusr It would be reasonable term to include if the 
piirtic.s l)ad fheught about the matter, or becau?c one 
party, if he had thought about the matter, would not 
have made the contract unless the term was included; 
it must be .«uch a necessary term that both parties must 
have intended that it should be a term of the contraot, 
and have only not expressed it baeause its necessity was 
so obvious that it was taken for granted.” 

[13] Their Lordships cannot find that tbo term 
in question was such a necessary term that both 
; parties must have intended it to be a term of 
the contract. So far as the buyers were concern¬ 
ed, there is no reliable evidence that they either 
knew or cared whether the tin which they requir¬ 
ed would be supplied’from a consignment already 
ordered by the sellers from Penang. They may 
have thought that the sellers already had 40 tons 
of Penang tin in stock or would buy it in India. 
In fact the sellers had only a small quantity in 
stock, but there is no accepted evidence that the 
buyers were informed of this fact, or of the fact 
that the sellers had orderd 105 tons of tin from 
Penang. The figure 105, and not the figure 100, 
appears to be correct, from the documents. 
Moreover, it is quite clear, from undisputed evi¬ 
dence, that on and after 8th December, the sellers 
might have supplemented their stocks by buying 
tin in Calcutta. There is thus no ground for con¬ 
cluding that the buyers must havo intended the 
term in question to be a term of the contract. 
On the contrary it seems unlikely that the buyers, 
who had Government orders to carry out, would 
have agreed that the sellers should only be bound 
to deliver the tin if and when a consignment 
already ordered by them should arrive in Cal- 
cutta. As to the sellers, it is extremely likely 
that they intended to supply the 40 tons in ques¬ 
tion from the 106 tons which they had ordered 
from Penang: but even in their case it is by no 
means clear that they must have intended this 
to be a term of tbo contract. The findings of the 
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learned trial Judge show that on 8th December 
the sellers had no apprehension as to deliveries 
from Penang, and they may have been willing 
to contract for forward delivery without specify, 
ing the precise source of supply. 

[14] As the term in question is not proved to 
form part of the express contract, and cannot be 
implied, the only remaining question is whether 
it became impossible for the sellers to fulfil the 
contract when the Japanese occupied Penang. 
Their Lordships are willing to assume that im^ 
I^nsiibility of performance would be a complete 
defence in the present case, and that it is still 
open to the sellers to rely on this defence, not¬ 
withstanding the admissions of Mr. Ghose. Even 
so, the burden of proving impossibility rested on 
the sellers and clearly that burden was never 
discharged. It will be sufficient to quote the 
following passage from the evidence of Mr. 
Ranchoredas: 

0-—Could you get ready Penang tin in Deoembet in 
Calcutta any large quantity ? 

/I. It is not impussible, but it could be seenred by 
taking one ton from one dealer, another ton from an¬ 
other, in that way. But usually it could not be seoared. 
Ibis quantity of goods could not be secured at a parti¬ 
cular price or at a little higher or lower price than a 
particular fi.xed price. 

Q —You said about a particular price. What do you 
mean ? 

i-i.—The abnormal price was very high. 

You know it has been stated that yon, daring 
December, supplied goods of Penang quality In CW- 
oatta. Is that correct ? 

After that as our source at Penang was no 
more available to us, we purchased little quantities 
bere in tbo market and supplied to customers. 

Q —Were those contracts with customers ready or 
forward ? ■' 

A .—Contracts for ready goods. 

[15] It may also be noted that shortly after 
22nd December the buyers were able to buy 
6 tons of tin in India at an average price of 
Rs. 304 per owt. In fact, the sellers took up the 
attitude that they were not bound to make any 
effort to deliver the 40 tons, after the Japanese 
had occupied Penang. Mr. Ranchoredas said in 
evidence There was no question of baying 
against the contract. The contract was for for¬ 
ward delivery and as the goods did not arrive 
we are not bound to give them.” 

[16] The result is that in their Lordships’ view 
the learned Chief Justice and his colleague arriv¬ 
ed at the right conclusion, and their Lordships 
will humbly advise His Majesty that this appeal 
should be dismissed. The appellants must pay 
the respondents* costs of this appeal. 

r)' .-Ippcaf disinissdd. 

Solicitor for Appellant—Ht/. S. L. Po/ait d Co. 

Solicitor for Respondent —iv, W, Box if Co, 
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